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Bissell  Chilled  Plow  Works  v.  South  Bend 
Manufacturing  Company  et  al. 

[No.  8,868.    Filed  March  16,  1916.    Rehearing  denied  December 
22,  1916.    Transfer  denied  March  8,  1917.] 

1.  Pleading. — Demurrer. — Memorandum. — Statute. — Section  344 
Burns  1914,  Acts  1911  p.  415,  requiring  that,  when  a  demurrer 
to  any  complaint  is  filed  on  the  ground  of  insufficiency  of  facts, 
a  memorandum  shall  be  filed  therewith  stating  wherein  the 
pleading  is  insufficient,  and  providing  that  the  statute  shall  not 
affect  litigation  pending  at  the  time  the  act  became  effective, 

•  which  was  in  1911,  does  not  prevent  a  consideration  of  ques- 
tions presented  by  a  demurrer  to  a  complaint  in  an  action 
instituted  in  1910  because  no  memorandum  was  filed,    p.  7. 

2.  Navigable  Waters. — Obstruction. — Injunction. — Complaint. — 
Sufficiency. — Allegation  of  Damage. — In  an  action  for  a  man- 
datory injunction  to  compel  the  removal  of  certain  obstructions 
from  a  navigable  river,  where  the  complaint  alleged  that  plain- 
tiff had  constructed  a  dam  across  the  stream  to  develop  water 
power,  installed  water  wheels  and  did  other  things  necessary  to 
utilize  water  power,  that  its  stockholders  were  entitled  to  use 
the  water  from  the  water  head  erected  by  the  dam,  that  the 
obstructions  placed  by  defendant  in  the  stream  below  the  dam 
impeded  the  flow  of  water  and  threw  it  back  upon  the  dam  and 
water  wheels,  thus  diminishing  the  water  power  which  would 
otherwise  be  available,  and  that  the  damage  caused  by  the  ob- 
structions complained  of  would  be  continuous  and  permanent 
and  could  not  be  compensated  by  a  money  judgment,  such  com- 


1 


2     APPELLATE  COURT  OF  INDIANA, 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.— 64  Ind.  App.  1.  . ; 

•  »  ■ 

plaint  sufficiently  alleges  damages  to  plaintiff  as  against  de- 
murrer,   p.  8. 

3.  Appeal. — Presentation  of  Questions  in  Lower  Court. — Excep- 
tions to  Conclusions  of  Law. — Time  for  Taking. — Statute. — 
Under  §656  Burns  1914,  §626  R.  S.  1881,  providing  that  the 
party  objecting  to  the  decision  must  except  at  the  time  it  is 
made,  exceptions  to  conclusions  of  law  not  taken  until  four  days 
after  they  were  announced  and  filed  were  not  duly  taken,    p.  8. 

4.  Navigable  Waters. — Obstruction. — Mandatory  Injunction. —  i 
Right  to  Decree.— Under  §263  Burns  1914,  §262  R.  S.  1881, 

providing  that  all  persons  having  an  interest  in  the  subject  of  i 

an  action,  and  in  obtaining  the  relief  demanded,  shall  be  joined  i 

as  plaintiffs,  except  as  otherwise  provided,-  ari&  under  the  prin- 
ciples of  equity,  where  a  corporation  constructed  a  dam  in  a  . 
river  to  develop  water  power,  and  the  stockholders,  as  an  inci- 
dent to  the  ownership  of  the  stock,  were  entitled  to  the  use  of 
the  water  power,  such  corporation  and  its  stockholders  were 
entitled  to  a  joint  judgment  for  a  mandatory  injunction  to  com- 
pel the  removal  of  obstructions  below  the  dam  which  interfered 
with  the  free  flow  of  the  water  and  thereby  lessened  the  power 
available,  as  each  of  the  plaintiffs  was  injuriously  affected  by 
the  same  cause  and  were  jointly  interested  in  its  removal,  and 
it  was  not  essential  to  the  joint  right  of  action  that  the  injury 
to  each  be  identical  or  of  the  same  degree,  p.  19. 
6.  Navigable  Waters. — Navigability. — Use. — A  river  which  is 
in  fact  a  navigable  stream,  although  used  more  generally  for 
purposes  other  than  navigation,  is,  nevertheless,  a  public  high- 
way,   p.  21. 

6.  Navigable  Waters. — Obstruction. — Public  Nuisance, — The  ob- 
struction of  the  flow  of  waters  of  a  navigable  stream  is  a  public 
nuisance,    p.  21. 

7.  Navigable  Waters.  —  Rights  of' Riparian  Owner.  —  Water 
Power. — Although  the  right  of  navigation  is  paramount  when 
a  river  is  navigable,  a  riparian  owner  may  make  such  reason- 
able use  of  the  stream  for  water  power  and  other  purposes  as 
will  not  materially  interfere  with  navigation,    p.  22. 

8.  Nuisance. — Public  Nuisance. — Abatement. — Action  by  Pri- 
vate Party. — A  private  party  may  maintain  a  suit  to  abate,  or 
to  enjoin  the  continuance  of  a  public  nuisance,  but  he  must 
show  that  he  has. suffered  an  injury  different  in  kind  from  that 
suffered  by  the  public  in  general,    p.  22. 

9.  Navigable  Waters. — Obstruction. — Public  Nuisance. — Abate- 
ment.— Action  by  Riparian  Owner. — The  use  by  riparian  own- 
ers of  the  waters  of  a  navigable  stream  for  power  purposes  is, 
within  certain  limitations,  a  lawful  and  permissible  private 
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right,  separate  and  distinct  from  the  general  or  public  right  of 
navigation,  and  where  obstructions  in  the  stream  impeding  the 
flow  of  water,  thereby  diminishing  the  power  available,  cause  a 
special  and  substantial  injury  to  such  right,  riparian  owners 
are  entitled  to  sue  to  abate  the  public  nuisance  and  to  enjoin  its 
continuance,    p.  23. 

10.  Navigable  Waters. — Obstruction. — Abatement.  —  Laches. — 
Where  a  riparian  owner  for  many  years  deposited  waste  mate- 
rial in  a  navigable  stream  below  a  dam  previously  constructed 
by  a  water  power  company  to  develop  power,  until  a  part  of  the 
bed  of  the  river  was  filled  in,  but  the  power  company  and  one 
of  its  stockholders,  entitled  to  the  use  of  the  water  as  an  inci- 
dent to  the  ownership  of  the  stock,  did  not  discover  the  full 
effect  of  the  obstructions  in  diminishing  the  water  power  avail- 
able until  the  completion  of  the  stockholder's  power  plant  in 
1905,  when  notice  was  given  that  the  making  of  such  deposits 
must  cease,  the  power  company  and  its  stockholders  were  not 
precluded  by  laches  or  acquiescence  from  compelling,  in  an 
action  for  a  mandatory  injunction  instituted  in  1910,  the  re- 
moval of  both  the  refuse  deposited  in  the  stream  and  a  building 
being  erected  by  such  riparian  owner  on  the  ground  made  by 
filling  in  the  river  bed.    pp.  24,  27. 

11.  Injunction.— Mandatory. — Discretion  of  Court — While  the 
principles  and  rules  of  equity,  including  those  concerning  laches, 
are  to  be  invoked  in  an  action  for  a  mandatory  injunction  to 
compel  the  removal  of  obstructions  from  the  bed  of  a  navigable 
river,  there  is  considerable  latitude  within  which  each  case  must 
be  determined  by  its  particular  facts,  and  the  granting  or  re- 
fusal of  an  injunction  rests  in  the  sound  discretion  of  the  court. 
p.  26. 

12.  Navigable  Waters. — Obstruction.  —  Abatement.  —  Right. — 
Where  a  dam  was  constructed  across  a  navigable  stream  by  a 
company  to  develop  water  power  and  its  stockholders  were  en- 
titled to  the  use  of  the  water  for  power  in  proportion  to  their 
holdings  of  stock,  such  company  can  maintain  an  action  to  com- 
pel the  removal  of  obstructions  in  the  river  behind  the  dam 
which  retarded  the  flow  of  water  and  thereby  lessened  the 
power  available  to  the  stockholders,  even  though  no  money  ren- 
tals for  the  water  were  received  by  the  company  and  it  did  not 
use  water  power  in  the  business  in  which  it  was  engaged,    p.  27. 

13.  Navigable  Waters. — Obstructions. — Removal.  —  Damage. — 
Findings. — Inferences. — In  an  action  for  a  mandatory  injunc- 
tion to  compel  the  removal  of  obstructions  from  a  river,  where 
the  primary  facts  found  warrant  but  the  single  inference  of 
the  ultimate  fact  that  the  obstructions  ordered  removed  caused 
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a  special  and  serious  damage  to  the  property  of  plaintiffs,  such 
ultimate  fact  will  be  inferred  and  treated  as  found,    p.  29. 

14.  Navigable  Waters. — Obstruction.  —  Removal.  —  Mandatory 
Injunction. — Balancing  Equities. — A  nuisance  created  by  ob- 
structing a  navigable  stream  by  depositing  refuse  and  com- 
mencing the  erection  of  a  building  thereon  may  be  abated  where 
it  causes  special  damage  to  plaintiffs  water-power  rights  by 
impeding  the  flow  of  water,  thereby  diminishing  the  power 
available,  notwithstanding  defendant's  claim  that  a  balancing 
of  equities  shows  that  the  cost  of  removing  the  obstructions  is 
far  greater  than  the  damage  caused  plaintiffs  by  leaving  the 
obstructions  in  the  stream,    p.  29. 

15.  Nuisance. — Public  Nuisance. — Laches. — Where  an  individual 
suffers  a  special  and  peculiar  injury  from  a  public  nuisance, 
laches  or  acquiescence  does  not  deprive  him  of  his  remedy, 
pp.  34,  36. 

16.  Nuisance. — Private  Nuisance.  —  Abatement.  —  Laches.  —  A 
mandatory  injunction  may  be  issued  to  abate  a  private  nui- 
sance, where  it  appears  that  the  complainant  has  not  acquiesced 
therein  and  has  acted  promptly  upon  notice  of  the  injury,  p.  36. 

17.  Navigable  Waters.  —  Obstruction.  —  Removal.  —  Action  for 
Mandatory  Injunction. — Laches. — The  fact  that  one  specially 
injured  by  the  obstruction  of  a  navigable  stream  did  not  bring 
suit  immediately  to  enjoin  the  obstruction  is  insufficient  to  de- 
feat a  mandatory  injunction  compelling  its  removal,  as  defend- 
ant was  bound  to  know  that  it  was  unlawful  to  obstruct  a 
public  highway,    p.  37. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  the  South  Bend  Manufacturing  Company 
and  another  against  the  Bissell  Chilled  Plow  Works. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Stuart  MacKibbin  and  Anderson,  Parker,  Crabill  & 
Crumpacker,  for  appellant. 

Howell,  Jones  &  Devine  and  Hubbard  &  Pettingill, 
for  appellees. 

Felt,  P.  J. — This  is  an  appeal  from  a  judgment  of  the 
St.  Joseph  Circuit  Court  wherein  a  mandatory  injunc- 
tion was  ordered  issued  against  appellant  in  favor  of  ap- 
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pellees,  commanding  the  removal  of  certain  obstruc- 
tions from  the  St.  Joseph  river  in  the  city  of  South 
Bend,  Indiana. 

The  errors  assigned  and  relied  on  by  appellants  are 
as  follows:  (1)  The  overruling  of  the  demurrer  to  the 
first  paragraph  of  amended  complaint;  (2)  the  same  as 
to  the  second  paragraph  of  the  amended  complaint;  (3) 
error  in  each  of  the  first  and  second  conclusions  of  law, 
respectively;  (4)  error  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  new  trial  was  asked  on  the  ground  that  the  de- 
cision of  the  court  is  contrary  to  law;  that  it  is  not  sus- 
tained by  sufficient  evidence;  and  that  each  of  the  spe- 
cial finding  of  facts  is  not  sustained  by  sufficient  evi- 
dence. 

The  paragraphs  of  complaint  are  identical,  except  the 
second  paragraph  of  amended  complaint  contains  the 
averment  that  the  St.  Joseph  river  is  a  navigable 
stream,  which  averment  is  not  in  the  first  paragraph. 

It  is  in  substance  averred  that  the  South  Bend  Manu- 
facturing Company  is  a  corporation  organized  under 
an  act  of  the  general  t  assembly  of  Indiana  passed  in 
1842;  that  the  company  was  authorized  to  construct  a 
dam  across  the  St.  Joseph  river  at  or  near  the  town  of 
South  Bend  and  to  acquire  certain  property  and  do- 
certain  things  to  utilize  the  water  power  made  available 
by  such  dam;  that  in  pursuance  of  said  act,  in  1843, 
i  said  company  erected  a  dam  across  the  river,  purchased 

land  along  the  river,  built  raceways,  installed  water 
wheels,  and  did  the  other  things  necessary  to  use  the 
water  power ;  that  continuously  since  that  date  the  com- 
pany has  owned  a  large  interest  in  said  dam  and  still 
owns  the  same  and  has  continuously  used  and  now  uses 
the  waters  of  said  river  to  supply  power  for  manufac- 
turing purposes  and  the  stockholders  of  said  company 
and  other  parties  under  grants  from  said  company  also 
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use  such  power  for  like  purposes ;  that  the  South  Bend 
Manufacturing  Company  provides  power  for  pumping 
water  into  the  mains  of  the  city  of  South  Bend  to  sup- 
ply it  with  water  for  fire  protection  and  for  other  pur- 
poses; that  each  stockholder  in  the  company  is  entitled 
to  use  11  1/9  square  inches  of  water  from  the  head  of 
water  created  by  said  dam ;  that  the  rental  value  of  the 
water  power  created  by  said  dam  is  more  than '$10,000 
per  year;  that  the  efficiency  of  said  dam  in  holding  a 
head  of  water  and  furnishing  power  is  greatly  impaired 
when  the  water  is  obstructed  in  its  flow  below  the  dam, 
because  such  obstructions  throw  the  water  back  upon 
the  dam  and  water  wheels  which  it  uses  to  develop 
power  for  manufacturing  purposes;  that  a  short  dis- 
tance below  said  power  house  the  Bissell  Chilled  Plow 
Works  has  for  a  long  time  deposited  refuse,  ashes,  slag 
and  other  materials  along  the  west  bank  of  the  river  and 
out  into  the  bed  of  the  stream  for  a  distance  of  100 
feet  where  there  was  formerly  a  depth  of  water  at  norr 
mal  stages  of  the  river  of  from  three  to  six  feet,  which 
obstruction  also  extended  north  and  south  for  more 
than  100  feet  and  covers  an  area  in  the  original  bed  of 
the  stream,  which  is  particularly  described;  that  such 
deposits  are  backing  up  a  large  volume  of  water  upon 
said  dam  and  water  wheels  and  thereby  depriving  the 
Oliver  Chilled  Plow  Works  of  the  continuous  use  of  fifty 
horse  power  otherwise  available  and  also  depriving  the 
South  Bend  Manufacturing  Company  of  more  than  100 
horse  power,  all  of  which  power  is  needed  by  said  com- 
panies in  their  business ;  that  the  loss  of  said  power  in 
the  manner  aforesaid  has  in  the  past  caused,  and  will  in 
the  future  cause,  said  companies  great  and  irreparable 
injury  and  damage ;  that  the  Bissell  Chilled  Plow  Works 
is  now  constructing  a  permanent  concrete  wall  over  and 
upon  said  deposits  in  the  river,  which  wall  is  two  feet 
thick  and  twelve  feet  high  and  projects  out  into  the  bed 
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of  the  river  beyond  its  west  bank  about  fifty  feet  and 
extends  north  and  south  a  distance  of  fifty  feet;  that 
said  wall  is  more  than  100  feet  below  the  raceway  at 
said  power  house,  more  than  60.0  feet  below  said  dam 
and  throws  a  large  volume  of  water  back  upon  said  dam 
and  water  wheels  and  thereby  diminishes  the  power 
that  would  otherwise  be  available  by  reason  of  said  dam 
and  water  wheels ;  that  the  aforesaid  obstruction  causes 
continuous  damage  to  appellees  which  cannot  be  com- 
pensated in  a  money  judgment  and  is  irreparable  be- 
cause appellant  intends  to  continue  to  maintain  said 
obstructions  for  all  time  and  declines  to  remove  the 
same ;  that  appellees  are  deprived  of  water  power  and  if 
appellant  is  not  restrained  and  enjoined  from  continu- 
ing such  obstructions  and  compelled  to  remove  said  wall 
and  other  obstructions  the  injury  caused  thereby  will 
be  continuous  and  permanent;  that  said  obstructions 
have  been  created  and  erected  without  the  knowledge, 
assent  or  concurrence  of  appellees.  The  prayer  asks 
that  appellant  be  enjoined  from  further  work  on  said 
wall  or  from  filling  the  bed  of  the  river ;  that  it  be  com- 
pelled to  remove  said  wall  and  other  obstructions  afore- 
said from  the  river  and.  to  restore  the  flow  of  the  stream 
to  its  natural  course  and  be  perpetually  enjoined  from 
obstructing  the  bed  of  the  river,  and  for  all  proper  re- 
lief. 

Appellee  contends  that  no  questions  are  presented  by 
the  demurrer  to  the  complaint,  for  want  of  a  memoran- 
dum required  by  the  sixth  clause  of  the  act  of  1911, 
Acts  1911  p.  415,  §344  Burns  1914. 

The  record  shows  that  the  suit  was  begun  on  July  14, 

1910,  and  the  act  invoked  was  not  in  force  until  April 

21,  1911.    The  fourth  section  provides  that  it 

1.  shall  not  affect  litigation  pending  at  the  time  the 
act  became  effective.  However,  most  of  appel- 
lants' propositions  and  points  are  directed  to  the  suffl- 
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ciency  of  the  evidence,  the  finding  of  facts,  the  conclu- 
sions of  law  and  the  judgment.     Chicago,  etc.,  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  626,  103  N.  E.  652.     The 
only  point  specifically  urged  against  the  suffi- 

2.  ciency  of  the  complaint  is  that  it  is  not  shown  in 
the  averments  that  the  South  Bend  Manufactur- 
ing Company  has  been  damaged  in  any  way  by  the  al- 
leged wrongful  acts  of  appellant.  The  averments  are 
sufficient  to  withstand  the  demurrer  in  this  respect.  The 
questions  urged  by  appellant  against  the  pleadings  are 
also  presented  in  considering  the  conclusions  of  law 
stated  on  the  finding  of  facts  and  by  the  motion  for 
a  new  trial.  Sell  v.  Reiser  (1911),  49  Ind.  App.  101, 
102,  96  N.  E.  812 ;  Town  of  Cicero  v.  Lake  Erie,  etc., 
R.  Co!  (1912),  52  Ind.  App.  298,  308,  97  N.  E.  389. 

While  the  question  is  not  presented  by  the  briefs,  our 

examination  of  the  record  discloses  the  fact  that  the 

exceptions  to  the  conclusions  of  law  were  not 

3.  duly  taken.    The  special  finding  of  facts  and  con- 
clusions of  law  thereon  were  announced  and  filed 

May  12,  1913,  and  no  exceptions  to  the  conclusions  of 
law  were  taken  at  that  time.  Nothing  further  was 
done  in  the  case  until  May  16,  1913,  on  which  date  we 
find  the  following  entry :  "Comes  now  again  the  parties 
herein  by  counsel  and  upon  the  special  finding  of  facts 
and  conclusions  of  law  heretofore  filed  herein,  the  de- 
fendant The  Bissel  Chilled  Plow  Works  excepts  sepa- 
rately and  severally  to  each  of  the  two  conclusions  of 
law  stated  by  the  court  upon  the  foregoing  facts,"  etc. 
§656  Burns  1914,  §626  R.  S.  1881,  provides :  "The  party 
objecting  to  the  decision  must  except  at  the  time  the  de- 
cision is  made."  This  provision  of  the  statute  has  been 
frequently  construed  by  this  and  the  Supreme  Court  and 
as  applied  to  exceptions  to  conclusions  of  law  requires 
the  party  objecting  or  excepting  thereto  to  take  his  ex- 
ceptions at  the  time  the  special  finding  of  facts  and  con- 


NOVEMBER  TERM,  1916. 


Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co. — 64  Ind.  App.  1. 

elusions  of  law  are  filed.  Hull  v.  Louth  (1887),  109 
Ind.  315,  333,  10  N.  E.  270,  58  Am.  Rep.  405 ;  Chicago, 
etc.,  R.  Co.  v.  State,  ex  rel.  (1902),  159  Ind.  237,  241, 
64  N.  E.  860,  and  cases  cited;  Starr  v.  Swain  (1914), 
182  Ind.  313,  106  N.  E.  357,  358. 

But  in  view  of  our  ultimate  conclusion  in  the  case  and 
the  fact  that  practically  the  same  questions  are  raised 
by  the  assignment  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  we  have  concluded  to  use  the 
finding  of  facts  as  the  basis  of  our  decision,  rather  than 
a  statement  of  the  evidence  since  the  ultimate  conclu- 
sion will  be  the  same  in  either  event. 

The  finding  of  facts  is  very  lengthy,  goes  into  many 
details  and  in  the  main  follows  the  averments  of  the 
complaint.  Some  of  the  facts  averred  are  not  contro- 
verted. The  substance  of  the  finding  material  to  a  de- 
cision of  the  question  presented  is  as  follows:  The  St. 
Joseph  river  is  a  navigable  stream  but  has  not  been 
navigated  since  1852,  except  by  small  boats  over  certain 
limited  portions  of  the  stream;  that  there  are  several 
dams  across  the  stream  in  the  states  of  Michigan  and 
Indiana  which  have  been  in  existence  more  than  twenty 
years,  and  those  at  South  Bend,  Mishawaka  and  Elk- 
hart have  been  in  existence  for  more  than  forty  years ; 
that  prior  to  1870  there  was  a  lock  at  South  Bend  by 
which  boats  were  passed  around  the  dam  but  its  use  was 
discontinued  about  1852,  and  it  fell  into  decay  and  in 
1870  was  filled  up,  since  which  time  no  way  has  existed 
of  passing  boats  over,  across  or  around  the  South  Bend 
dam.  The  South  Bend  Manufacturing  Company  in 
1843  erected  a  dam  across  the  St.  Joseph  river  at  South 
Bend,  Indiana,  and  constructed  a  raceway  along  the 
west  bank  of  the  river.  In  1855  this  dam  was  washed 
away,  but  was  immediately  restored.  After  its  restora- 
tion the  spillway  consisted  of  two  sections,  the  total 
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length  of  which  from  1855  to  1905  was  373  feet.  Until 
1859  all  of  the  waters  ponded  by  the  South  Bend  dam 
were  used  by  individuals  and  corporations  who  main- 
tained manufacturing  establishments  between  the  west 
race  and  the  river  immediately  below  the  dam.  These 
establishments  were  equipped  with  water  wheels,  which 
took  the  water  from  head  races  on  the  west  race,  and 
after  using  the  same  returned  it  to  the  river  through 
tail  races  below  the  dam.  After  1859  the  right  to  one- 
half  of  the  waters  ponded  by  said  dam  was  conveyed 
to  individuals  on  the  east  side  of  the  river,  who  con- 
structed a  race  known  as  the  east  race,  which  ran  paral- 
lel with  the  river  along  the  east  bank.  These  indi- 
viduals and  later  individuals  and  corporations  have 
continuously  owned  half  of  the  waters  of  the  river, 
and  operated  manufacturing  plants  on  the  east  side. 
In  1852  the  South  Bend  Manufacturing  Company 
platted  the  land  which  lay  between  the  east  bank 
of  the  west  race  and  the  west  bank  of  the  river 
below  the  dam  into  eighteen  lots  which  were  irreg- 
ular in  width  up  and  down  stream  and  abutted  on 
the  river  below  the  dam.  The  company  sold  all  of  the 
lots  except  Nos.  1, 2  and  3,  which  were  retained  by  it  and 
which  it  still  owns.  Each  stockholder  in  the  South  Bend 
Manufacturing  Company  was  entitled  to  use  11  1/9 
square  inches  of  water,  for  each  share  of  stock,  meas- 
ured at  the  wheel  under  a  head  which  varies  from  nine 
to  ten  feet.  In  1907  the  South  Bend  Manufacturing 
Company  raised  the  height  of  the  dam  two  feet,  thereby 
increasing  the  head  so  that  it  is  from  ten  to  twelve  feet. 
The  dam  in  question  here  is  now  237  feetMn  width  and 
the  river  opposite  the  power  house  of  the  Oliver  Chilled 
Plow  Works  is  240  feet  wide.  The  Oliver  Chilled  Plow 
Works  is  an  Indiana  Corporation  organized  in  1901, 
and  engaged  in  the  manufacture  and  sale  of  plows.  In 
1903  it  purchased  all  the  lots  in  the  South  Bend  Manu- 
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factoring  Company's  Addition,  except  lots  Nos.  1,  2,  3, 
and  the  lots  now  owned  by  appellant,  and  also  acquired 
eighty-five  per  cent,  of  the  stock  of  said  manufacturing 
company,  with  the  accompanying  water  rights.  Part 
of  the  ground  was  purchased  from  appellant.  It  took 
down  several  buildings  and  erected  a  power  house  at  the 
water's  edge  on  the  west  bank  of  the  river  and  parallel 
therewith,  which  is  272  feet  long  and  twenty-eight  feet 
wide.  The  remaining  fifteen  per  cent,  of  the  stock  in 
said  manufacturing  company  has  been  owned  by  the 
city  of  South  Bend  since  1872,  and  the  water  rights  of 
the  city  have  furnished  power  for  a  pumping  station 
on  the  west  race  which  supplies  water  to  the  city  for 
general  service  and  fire  protection.  The  city  operates 
two  water  wheels  and  its  tail  race  enters  the  river  be- 
tween the  dam  and  the  south  end  of  the  Oliver  power 
house.  In  1903  the  Oliver  Chilled  Plow  Works  filled  up 
the  north  half  of  the  west  race  and  widened  the  south 
half  and  conducted  all  of  the  water  except  that  used  by 
the  city  to  its  power  house,  which  it  began  operating 
in  July,  1905.  The  power  is  used  to  operate  the  Oliver 
Chilled  Plow  Works  and  the  Oliver  Hotel  in  South  Bend. 
The  South  Bend  Pulp  Company  owned  and  occupied  lots 
Nos.  12  to  15,  inclusive,  in  said  addition  from  1881  to 
1896,  when  the  name  of  the  company  was  changed  to 
Bissell  Chilled  Plow  Works  by  decree  of  court  and  the 
Bissell  Chilled  Plow  Works  is  still  the  owner  and  occu- 
pant of  said  lots.  These  lots  abut  on  the  river  and 
lie  between  the  horth  line  of  the  Oliver  power  house 
and  the  south  line  of  Colfax  avenue,  and  have  an  ir- 
regular frontage  on  the  river  of  about  eighty  feet.  The 
appellant  owned  and  occupied  said  premises  from  1881 
to  1907  and  used  the  same  in  its  manufacturing  busi- 
ness. The  buildings  on  the  bank  of  the  river  formerly 
extended  over  the  water,  on  piling,  a  distance  of  thirty- 
two  feet.    Until  1903  the  Bissell  Chilled  Plow  Works 
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used  water  power,  but  in  that  year  it  sold  its  water 
rights  to  the  Oliver  Chilled  Plow  Works  and  ceased  to 
use  water  power.  In  1883  a  brick  wall  stood  on  the 
west  bank  of  the  river  on  appellant's  property  at  the 
water's  edge,  which  was  the  east  wall  of  the  brick  build- 
ing formerly  occupied  by  the  South  Bend  Iron  Works, 
and  in  1912,  was  about  sixty-five  feet  from  the  edge  of 
the  water.  In  1883  it  stood  at  the  edge  of  the  water 
and  there  was  a  good  current  of  water  running  along 
the  wall  at  normal  stages  of  the  river.  In  1883  appel- 
lant began  depositing  furnace  and  cupola  refuse,  slag, 
cinders  and  other  debris  on  the  west  bank  of  the  river 
next  to  said  wall,  and  continued  to  do  so  until  1905, 
when  the  deposits  so  made  extended  out  into  the  river 
and  were  gradually  pushed  out  into  it  beyond  this  wall 
and  toward  the  center  of  the  river  and  into  the  channel 
for  a  distance  of  about  100  feet  beyond  the  wall  and  up 
and  down  stream  for  a  distance  of  136  feet.  The  de- 
posit extends  from  the  present  north  line  of  the  Oliver 
Power  House  to  the  center  line  of  Colfax  avenue  and  in- 
cludes a  superficial  area  of  about  12,843  square  feet.  It 
has  filled  up  the  channel  of  the  river  along  the  west 
bank  where  a  former  depth  of  water,  over  a  part  of  the 
area  in  question,  of  from  five  to  six  feet,  existed  and 
has  changed  the  current  of  the  river  and  deflected  it 
toward  the  second  pier  of  the  Colfax  avenue  bridge. 
Since  the  Oliver  power  house  has  been  in  operation  this 
deposit  had  backed  the  water  of  the  river  up  against 
the  wheels  of  the  power  house  and  has  caused  back- 
water which  substantially  reduces  the  head  of  water  in 
the  power  house  and  continually  interferes  with  the 
operation  of  its  wheels.  At  the  south  end  of  this  de- 
posit the  Bissell  Chilled  Plow  Works,  in  the  fall  of  1904, 
constructed  a  concrete  retaining  wall,  at  a  cost  of  $275, 
extending  from  the  northeast  corner  of  the  Oliver  powef 
house,  and  at*  right  angles  to  the  east  line  of  the  power 
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house,  into  the  river  a  distance  of  13  V^  feet,  and  con- 
tinued the  same  at  an  angle  northeasterly  a  further  dis- 
tance of  15V^5  feet.  This  wall  averages  nine  feet  in 
height  and  is  thirty-three  inches  in  thickness  at  the 
top.  The  water  discharged  from  the  lower  group  of 
wheels  of  the  power  house  strikes  this  wall  and  is  de- 
flected into -the  stream.  Water  discharged  from  the 
upper  group  of  wheels  is  crowded  within  ten  feet  of  the 
east  bank  of  the  river.  The  full  effect  of  this  deposit 
in  backing  water  upon  plaintiff's  wheels  was  not  felt 
until  July,  1905.  In  1905  the  appellees  notified  appel- 
lant to  stop  depositing  refuse  in  the  river  at  the  point 
in  question.  In  the  summer  of  1910  and  before  this 
action  was  commenced  appellant  began  the  construction 
of  a  building  upon  this  deposit  and  laid  a  foundation  for 
the  east  wall  of  such  building  near  the  water's  edge  and 
upon  and  in  this  deposit.  This  foundation  consisted  of 
a  cement  wall  extending  and  fronting  along  the  south 
line  of  Colfax  avenue  from  the  northeast  corner  of  the 
Market  house  to  a  point  eighteen  feet  west  of  the  edge 
of  the  river;  thence  in  a  southeasterly  direction  59^2 
feet  to  the  water's  edge.  At  the  time  this  action  was 
commenced  this  building  had  been  under  construction 
about  five  weeks.  Prior  to  appellant's  occupancy  of 
said  premises  the  South  Bend  Iron  Works  had  dumped 
some  refuse  material  west  of  the  river  line  of  the 
Oliver  power  house,  but  such  refuse  did  not  extend  into 
the  river  beyond  the  east  line  of  said  power  house  pro- 
jected down  stream  and  does  not  interfere  with  the 
free  discharge  of  water  from  said  power  house  or  the 
free  flow  of  water  from  said  dam.  The  deposit  of  re- 
fuse by  appellant  materially  obstructs  the  free  flow 
of  water  from  said  dam.  Between  the  south  end  of  the 
Oliver  power  house  and  the  dam,  a  storage  reservoir  for 
water  is  maintained  by  the  city  of  South  Bend,  which 
projects  into  the  river  beyond  the  east  line  of  the  power 
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house  a  distance  of  twenty-five  feet,  and  is  protected  by 
a  concrete  retaining  wall,  which  in  no  way  interferes 
with  the  free  discharge  of  water  from  the  power  house 
or  the  free  flow  from  the  dam.  Appellant  claims  abso- 
lute title  to  the  land  made  by  the  deposit  of  refuse  ma- 
terial as  aforesaid  including  the  lands  enclosed  by  the 
walls  of  the  unfinished  building  aforesaid,  as  follows: 
Beginning  at  the  northeast  corner  of  the  Oliver 
power  house,  situated  on  the  west  bank  of  the  St. 
Joseph  river  at  South  Bend,  Indiana ;  thence  northwest 
to  the  northeast  corner  of  the  market  house  on  the  south 
side  of  Colfax  avenue,  which  corner  is  forty-nine  feet 
from  the  water's  edge  at  the  west  bank  of  the  river; 
thence  northwest  on  said  line  extended  to  the  center 
line  of  Colfax  avenue ;  thence  east  140  feet ;  thence  south- 
west to  a  point  where  a  line  drawn  parallel  with  the 
east  line  of  the  power  house  and  thirty-six  feet  distant 
therefrom  intersects  the  north  line  of  the  power  house 
produced  northeasterly ;  thence  southwest  to  the  place  of 
beginning. 

The  court  also  finds  that  if  appellant  is  restrained  and 
enjoined  from  further  work  in  the  construction  of 
foundations  or  walls  within  the  above  described  area 
and  shall  remove  the  foundation  walls  of  the  proposed 
building  already  constructed  by  it  within  said  area  and 
all  other  refuse  materials  deposited  by  it  within  such 
area,  which  lies  on  and  above  the  natural  soil  of  -the 
bed  of  the  St.  Joseph  river,  and  is  not  more  than  six 
feet  below  the  surface  of  the  river,  at  normal  stages, 
and  shall  remove  the  retaining  wall  constructed  by  it, 
and  if  it  be  perpetually  enjoined  from  obstructing  the 
bed  of  said  stream  by  depositing  debris  of  any  kind 
therein,  then  and  in  such. event  the  appellees  will  have 
substantial  relief  and  said  river  will  have  been  restored 
to  its  natural  flow  over  the  above  described  area,  and 
there  will  be  a  substantial  and  permanent  decrease  in 
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the  backwater  upon  the  wheels  of  the  Olivet  power 
house  and  upon  the  South  Bend  dam. 

Washington  street  in  South  Bend,  Indiana,  is  a  street 
running  east  and  west,  the  south  line  of  which  extended, 
crosses  the  St.*  Joseph  river,  immediately  below  the 
South  Bend  dam.  The  next  street  north  of  Washing- 
ton street  and  down  stream  is  Colfax  avenue,  which  also 
runs  east  and  west  across  said  river,  and  since  the  year 
1904  the  river  has  been  spanned  by  a  bridge  on  Col- 
fax avenue  constructed  of  concrete  and  steel,  two  piers 
of  which — called  "piers  land  2" — stand  in  the  channel  of 
the  stream  and  in  line  with  it  and  the  third  pier  stands 
at  the  present  water's  edge  upon  the  west  bank  of  the 
stream.  The  west  race  aforesaid  prior  to  1903  flowed 
parallel  with  and  on  the  west  side  of  the  river  between 
Washington  street  and  Colfax  avenue,  and  entered  the 
river  again  at  a  point  approximately  fifty  feet  below, 
or  north  of,  the  north  line  of  Colfax  avenue.  When  the 
town  (now  city)  of  South  Bend  was  laid  out  and  platted 
in  the  year  1830,  the  west  shore  line  of  the  river  as  it 
then  existed  was  marked  and  shown  on  a  plat  marked 
exhibit  A,  made  a  part  of  this  finding.  The  east  or 
river  wall  of  the  power  house  built  by  the  Oliver  Chilled 
Plow  Works  is  located  approximately  at  the  water's 
edge  on  the  west  shore  or  bank  of  the  St.  Joseph  river 
as  the  same  existed  in  1895  and  1896.  But  this  line  is 
east  of  the  original  west  bank  of  the  water's  edge  of  said 
river.  The  south  end  of  the  east  or  river  side  of  said 
power  house  is  seventy-eight  feet  east  of  the  original 
west  shore  line  of  the  river,  as  the  same  existed  at  the 
time  the  plat  of  the  original  town  of  South  Bend  was 
made.  The  north  end  of  said  power  house  or  the  east 
or  river  wall  is  eighty-two  feet  east  of  the  west  bank, 
or  shore  line,  of  the  river  as  the  same  existed  when 
said  plat  of  the  South  Bend  Manufacturing  Company 
was  made  and  109  feet  east  of  the  west  bank,  or 
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shore  line,  as  the  same  existed  when  the  plat  of  the 
original  town  of  South  Bend  was  made.  The  power 
house  was  located  entirely  on  land  filled  in  and  re- 
claimed from  the  river  by  the  grantors,  near  or  re- 
mote, of  the  Oliver  Chilled  Plow  works  and  on  land 
which  was  originally  in  and  a  part  of  the  bed  of  the 
river.  The  water  comes  from  the  west  race  and  passes 
through  the  wheels  of  the  power  house  into  said  river, 
me$ts  the  currents  of  the  river  at  right  angles  thereto, 
and  said  river  in  front  of  the  power  house  is  approxi- 
mately 240  feet  in  width.  Dirt  and  material  placed  in 
the  river  in  building  a  coffer-dam  used  in  the  construc- 
tion of  said  power  house  were  allowed  to  remain  in  the 
bed  of  the  river,  and  some  piling  east  of  the  power 
house  remained  in  the  river  and  projected. above  the 
surface  when  the  river  was  low.  In  1904  while  the 
aforesaid  power  house  was  being  constructed,  the  county 
of  St.  Joseph  constructed  a  steel  and  concrete  bridge 
over  the  river  on  Colfax  avenue,  and  in  so  doing  built 
coffer-dams,  and  constructed  two  cement  piers  in  the 
bed  of  the  river  and  left  dirt,  piling  and  other  material 
in  the  bed  of  the  stream  which  obstructed  its  current. 
In  1904  or  1905  while  the  work  hereinbefore  described 
was  being  done,  that  part  of  the  east  bank  of  the  west 
race  which  supported  such  race  and  kept  the  water 
therein,  and  which  part  of  the  bank  was  located  upon 
lots  Nos.  1  and  2,  supra,  washed  out  and  the  entire 
water  of  the  west  race  passed  through  such  opening  for 
a  considerable  period,  and  washed  out  the  entire  mate- 
rial of  which  the  bank  of  the  race  was  composed  down 
to  the  water's  edge  and  carried  the  dirt  of  which  the 
bank  was  composed  into  the  St.  Joseph  river  and  dis- 
tributed the  same  along  the  bed  thereof  north  of  the 
dam  and  in  front  of  a  part  of  the  property  occupied  by 
the  Oliver  Chilled  Plow  Works.  There  is  now,  and  at 
all  times  since  the  construction  of  said  coffer-dam  and 
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said  washout  has  been,  a  small  ridge  of  earth  in  the 
bed  of  the  river  in  front  of  said  power  house,  but  it 
does  not  materially  interfere  with  the  flow  of  water 
from  the  power  house  wheels. 

The  court  also  found  that  James  Oliver  in  his  lifetime 
was  the  chief  stockholder  and  owner  of  the  South  Bend 
Iron  Works,  a  corporation,  and  was  president  of  its 
board  of  directors  and  its  business  manager;  that  said 
company  in  1881  sold  to-  the  South  Bend  Pulp  Company 
the  real  estate  now  owned  by  appellant ;  that  afterwards 
the  name  of  South  Bend  Pulp  Company  was  by  due 
legal  proceedings  changed  to  Bissell  Chilled  Plow 
Works ;  that  said  James  Oliver  was  also  the  chief  stock- 
holder in  and  president  of  the  Oliver  Plow  Works  from 
its  organization  in  1901  and  continuously  until  his 
death  in  1906. 

That  in  1871  and  1872  the  said  South  Bend  Iron 
Works  constructed  a  brick  building  on  the  edge  of  the 
water,  in  the  river,  which  was  used  for  manufacturing 
purposes ;  that  it  dumped  refuse  material  into  the  edge 
of  the  river  but  the  same  did  not  extend  out  as  far  as  a 
line  extended  parallel  with  the  east  line  of  said  power 
house  and  did  not  divert  the  main  current  of  the  river ; 
that  said  iron  works  also  constructed  at  different  times 
two  brick  walls — one  known  as  the  arch  wall  on  ground 
originally  in  the  bed  of  the  St.  Joseph  river;  that  the 
wall  constructed  after  the  erection  of  the  arch  wall  was 
about  forty-seven  feet  north  of  what  is  now  the  north 
end  of  the  Oliver  power  house  and  ten  feet  west  of  the 
east  line  of  said  power  house  if  projected  north,  and 
extended  northwest  a  distance  of  sixty  feet;  that  said 
wall  remains  except  a  small  portion  of  the  north  end 
which  was  torn  down  in  1910,  when  the  "market  house" 
was  built  by  appellant. 

The  wall  was  about  eighty  feet  east  of  the  west  bank 
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of  the  river  as  it  appeared  when  the  plat  of  the  South 
Bend  Manufacturing  Company  was  made  in  1845  and 
about  115  feet  east  of  the  river  as  it  appeared  in  1830 
when  the  original  plat  of  the  town,  of  South  Bend  was 
made ;  that  subsequent  to  1887  appellant  erected  a  build- 
ing about  sixteen  by  twenty-four  feet  in  size,  east  of 
said  wall  in  which  it  placed  its  tumbling  mills,  and  also 
erected  other  buildings  near  thereto  which  it  used  for 
manufacturing  purposes ;  that  in  1903  and  1904  appel- 
lant also  erected  some  small  buildings  east  of  its  tum- 
bling mill  which  were  permanent  structures  and  cost 
$1,000,  and  have  been  used  continuously  by  it  since  that 
time  in  connection  with  its  manufacturing  business; 
that  the  construction  of  all  of  said  buildings  and  walls 
aforesaid  was  known  to  appellees  and  to  James  Oliver 
when  they  were  built  and  they  made  no  objection  there- 
to ;  that  in  erecting  its  power  house  the  Oliver  Chilled 
Plow  Works  constructed  a  retaining  wall  which  extends 
out  into  the  river  and  it  has  since  removed  the  top 
thereof  so  as  to  slope  the  wall  from  the  building  down 
into  the  river ;  that  in  constructing  its  coffer-dam  when 
it  built  its  power  house  the  Oliver  Chilled  Plow  Works 
drove  some  of  its  piling  on  appellant's  property  ex- 
!  tending  into  the  river  and  left  them  there  when  the 

dam  was  removed;  that  the  wall  built  by  appellant  in 
1910,  on  its  ground  made  as  aforesaid,  was  constructed 
for  the  foipidation  of  a  building  to  be  erected  thereon 
extending  to  Colfax  avenue  with  its  east  wall  resting 
upon  such  foundation  along  the  edge  of  the  river.  That 
the  wall  was  built  with  the  knowledge  of  appellees  ajid 
before  this  suit  was  commenced 

The  conclusions  of  law  stated  upon  the  finding  of 
facts  are  in  substance  as  follows:  (1)  Appellees  are 
entitled  to  have  the  backing  of  water  by  appellant  upon 
the  South  Bend  dam,  and  upon  the  wheels  of  the  Oliver' 
power  house,  abated  and  restrained,  and  to  have  the 
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structures  and  deposits  described  in  the  findings  re- 
moved, in  order  to  give  appellees  proper  relief.  Appel- 
lees are  each  entitled  to  injunctive  relief  to  accomplish 
this  result,  and  the  court  hereby  orders  the  removal,  of 
said  structures  and  deposits.  (2)  That  appellees  are 
entitled  to  recover  the  costs  of  suit  from  appellant. 

The  court  rendered  judgment  upon  the  conclusions 
of  law  and  provided  that  within  180  days,  "unless  the 
court  for  good  cause  shown  shall  by  its  order  extend 
the  period  for  a  reasonable  time,  the  defendant  The 
Bissel  Chilled  Plow  Works,  shall  remove  all  walls  and 
structures  within  an  area"  which  is  particularly  de- 
scribed as  in  the  finding  of  facts,  excepting  therefrom 
three  piles  described  in  the  twenty-fourth  finding,  all 
of  which  work  was  to  be  done  at  the  cost  of  appellant. 

Appellant  contends  that  the  joint  judgment  rendered 
in  favor  of  both  appellees  is  erroneous  because  neither 
the  pleadings,  the  evidence  nor  the  finding  of  facts 
shows  any  joint  right  in  appellees. 

The  averments  of  the  complaint  are  sufficient  to  war- 
rant the  finding  of  facts  made  by  the  court.  The  find- 
ings show  that  the  South  Bend  Manufacturing 

4.  Company  owns  the  dam  and  three  lots  abutting 
on  the  river  below  the  dam ;  that  in  1907  it  raised 
the  dam  two  feet  and  thereby  increased  the  head  from 
nine  or  ten  feet  to  eleven  or  twelve  feet.  The  finding 
of  facts  also  shows  that  the  Oliver  Chilled  Plow  Works 
owns  real  estate  abutting  on  the  river  below  the  dam 
and  has  constructed  and  operates  a  power  house  on  its 
property  at  the  edge  of  the  water  by  means  of  which 
it  generated  power  from  the  water  made  available  by 
the  dam ;  that  it  haft  acquired  and  owns  eighty-five  per 
cent,  of  the  stock  of  the  South  Bend  Manufacturing 
Company;  that  each  stockholder  is  entitled  to  11  1/9 
inches  under  a  head  varying  from  nine  to  ten  feet  of 
water ;  that  the  obstructions  in  the  river  opposite  appel- 
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lant's  property  backs  the  water  up  on  the  wheels  in 
the  power  house,  and  lessens  the  power  produced  and 
at  the  same  time  backs  the  water  up  and  prevents  its 
free  flow  from  the  dam  and  thereby  lessens  the  power 
made  available  by  the  dam. 

Section  263  Burns  1914,  §262  R.  S.  1881,  provides 
that  "All  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  shall 
be  joined  as  plaintiffs,  except  as  otherwise  provided  in 
this  act." 

This  is  a  proceeding  in  equity  and  in  our  view  ap- 
pellees were  properly  joined  as  plaintiffs  without  the 
aid  of  the  statute.  But  under  the  statute  those  having 
an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  relief  demanded  must  sue  jointly,  except  in  certain 
instances  not  involved  here.  Each  of  the  appellees  is 
injuriously  affected  by  the  same  cause  and  they  are 
jointly  interested  in  removing  such  cause  and  prevent- 
ing its  recurrence.  It  is  not  essential  to  such  joint 
right  that  the  injury  to  each  shall  be  identical  or  of  the 
same  degree.  They  have  a  common  interest  in  the  re- 
lief sought  and  the  judgment  rendered  grants  such  re- 
lief to  both  of  the  complaining  parties.  1  Works'  Prac- 
tice, ch.  5,  p.  51;  Tate  V.  Ohio,  etc.,  R.  Co.  (1858),  10 
Ind.  174,  71  Am.  Dec.  309 ;  Town  of  Sullivan  v.  Phillips 
(1887),  110  Ind.  320,  11  N.  E.  300;  Carmien  V.  Cornell 
(1897),  148  Ind.  83,  89,  47  N.  E.  216;  Mcintosh  V.  Zar- 
ing  (1897),  150  Ind.  301,  307,  49  N.  E.  164.  We  there- 
fore hold  that  the  judgment  is  not  erroneous  because  it 
was  rendered  jointly  in  favor  of  both  appellees. 

The  evidence  and  the  finding  of  facts  show  that  the 
St.  Joseph  river  is  a  navigable  stream  but  is  not  exten- 
sively used  for  navigation  and  under  conditions  that 
have  prevailed  for  many  years  and  still  exist  cannot  be 
successfully  navigated  through  any  considerable  portion 
of  its  length  by  large  boats  or  vessels  because  of  dams 
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i 

and  other  obstructions  and  the  absence  of  locks  or  other 
means  of  passing  over  or  around  such  obstructions. 

Appellees'  claim  is  based  on  the  proposition  that  ap- 
pellant has  created  and  proposes  to  permanently  main- 
tain obstructions  in  the  river  which  wrongfully  deprive 
them  of  the  free  use  and  full  enjoyment  of  their  prop- 
erty; that  such  obstruction  is  a  public  nuisance  which 
causes  special  and  different  damage  to  appellees9  prop- 
erty from  the  injury  suffered  by  the  general  public  on 
account  of  such  nuisance.  Appellant  contends  that  the 
St.  Joseph  river  is  not  navigable  in  a  sense  that  enables 
appellees  to  base  any  right  thereon  and  also  asserts  that 
in  any  event  the  navigability  of  the  stream  is  immaterial 
in  this  case,  because  the  injury  of  which  appellees  com- 
plain is  an  injury  to  water  power  and  not  an  inter- 
ference with  navigation. 

However,  the  evidence  shows  and  the  finding  states 

that  the  St.  Joseph  river  is  a  navigable  stream,  and 

while  the  finding  also  shows  that  it  is  not  ex- 

5.  tensively  used  for  navigation  and  is  more  gen- 
erally used  for  other  purposes,  yet  the  limited 

use  made  of  the  river  for  navigation  and  its  use  for 
other  purposes  does  not  change  the  ultimate  fact  that 
it  is  a  navigable  stream  and  as  such  a  public  highway. 
Board,  etc.  V.  Pidge  (1854),  5  Ind.  13;  State  v.  Wabash 
Paper  Co.  (1898),  21  Ind.  App.  167,  174,  48  N.  E.  653, 
51  N.  E.  949;  Depew  V.  Board,  etc.  (1854),  5  Ind.  8; 
Viebahn  V.  Board,  etc.  (1905),  96  Minn.  276,  104  N. 
W.  1089, 1093;  Petit  v.  Incorporated  Town,  etc.  (1903), 
119  Iowa  352,  93  N.  W.  381,  383.  The  obstruction  of 
the  St.  Joseph  river  as  shown  by  the  evidence  and 

6.  the  finding  of  facts  creates  a  public  nuisance. 
O'Brien  v.  Central  Iron,  etc.,  Co.   (1901),  158 

Ind.  218,  221,  63  N.  E.  302,  57  L.  R.  A.  508,  92  Am. 
St.  305;  Pettis  v.  Johnson  (1877),  56  Ind.  139,  148; 
City  of  Valparaiso  v.  Bozarth  (1899),  153  Ind.  536,  538, 
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55  N.  E.  439,  47  L.  R.  A.  487;  State  V.  Berdetta  (1880), 
73  Ind.  185,  189,  38  Am.  Rep.  117;  1  Wood,  Nuisance, 
ch.  2,  p.  36;  Reyburn  V.  Sawyer  (1904),  135  N.  C.  328, 
47  S.  E.  761,  65  L.  R.  A.  930,  935,  102  Am.  St.  555; 
St.  Louis  V.  Knapp  Co.  (1881),  13  Fed.  144. 

Appellant  contends  that,  if  the  finding  of  facts  shows 
a  technical  interference  with  the  right  of  navigation, 
appellees  have  not  shown  that  they  have  the  right  to 
compel  the  removal  from  the  river  of  the  obstruction 
complained  of. 

The  right  of  a  riparian  owner  to  use  water  power 

may  coexist  with  the  public  right  of  navigation.  When 

a  river  is  navigable  the  right  of  navigation  is 

7.  paramount  but  the  riparian  owner  may  neverthe- 
less make  such  other  reasonable  uses  of  the 

stream  as  do  not  materially  interfere  with  navigation. 
1  Farnham,  Waters  &  Water  Rights  §29,  p.  136 ;  For- 
syth V.  American  Maize,  etc.,  Co.  (1915),  59  Ind.  App. 
634,  108  N.  E.  622,  624;  Gould,  Waters  (3d  ed.)  §§167, 
168. 

A  private  party  may  maintain  a  suit  to  abate,  or  to 
enjoin  the  continuance  of,  a  public  nuisance,  but  to  sus- 
tain such  action  he  must  show  that  he  has  suf- 

8.  fered  an  injury  different  in  kind  from  that  suf- 
fered by  the  public  in  general.    Strunk  V.  Pritch- 

ett  (1901),  27  Ind.  App.  582,  586,  61  N.  E.  973; 
Dantzer  V.  Indianapolis,  etc.,  R.  Co.  (1894),  141  Ind. 
604,  610,  39  N.  E.  223,  34  L.  R.  A.  769,  50  Am.  St. 
343 ;  Pittsburgh,  etc.,  R.  Co.  V.  Noftsger  (1897) ,  148  Ind. 
101,  104,  47  N.  E.  332;  Southern  R.  Co.  V.  Town  of 
French  Lick  (1912),  52  Ind.  App.  447,  456,  100  N.  E. 
762;  Dwenger  v.  Chicago,  etc.,  R.  Co.  (1884),  98  Ind. 
153,  156;  Martin  V.  Marks  (1899),  154  Ind.  549,  555, 
57  N.  E.  249 ;  Woodruff  V.  North  Bhomfield,  etc.,  Co. 
(1884),  18  Fed.  753,  789.  The  injury  of  which  ap- 
pellees complain  is  the  interference  with,  and  the  les- 
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sening  of,  the  water  power  made  available  by 
9.  the  dam  and  power  house  described  in  the  plead- 
ings and  the  finding  of  facts.  The  development 
and  use  of  this  power  within  certain  limitations  was  a 
lawful  and  permissible  private  right  acquired  and  en- 
joyed by  appellees,  which  was  separate  and  distinct 
from  the  general  or  public  right  of  navigation,  and  a 
special  and  substantial  injury  to  such  right  of  appellees 
would  afford  them  the  right  to  abate  the  public  nuisance 
and  enjoin  its  continuance.  Viebahn  V.  Board,  etc., 
supra,  and  cases  cited.  Reyburn  V.  Sawyer,  supra;  Har- 
niss  V.  Bulpitt  (1905) ,  1  Cal.  App.  140,  81  Pac.  1022 ;  In- 
diana, etc.,  R.  Co.  V.  Eberle  (1887) ,  110  Ind.  542, 546, 11 
N.  E.  467,  59  Am.  Rep.  225 ;  Adams  V.  Ohio  Falls  Car 
Co.  (1892),  131  Ind.  375,  380,  31  N.  E.  57;  Kissel  V. 
Lewis  (1900),  156  Ind.  233,  241,  59  N.  E.  478;  O'Brien 
v.  Central  Iron,  etc.,  Co.,  supra;  West  Muncie  Straw- 
board  Co.  V.  Slack  (1904),  164  Ind.  21,  24,  72  N.  E.  879; 
City  of  Valparaiso  V.  Moffitt  (1895),  12  Ind.  App.  250, 
255,  39  N.  E.  909,  54  Am.  St.  522 ;  Fossion  V.  Landry 
(1890),  123  Ind.  136,  141,  24  N.  E.  96;  Board,  etc.  V. 
City  of  Detroit  (1898),  117  Mich.  458,  76  N.  W.  70; 
2  Cooley,  Torts  (3d  ed.)  1298;  4  Pomeroy,  Eq.  Jurisp. 
§1351.  The  injury  to  water  power  suffered  by  appel- 
lees is  different  in  kind  and  character  from  the  injury 
to  the  navigation  of  the  St.  Joseph  river  caused  by  the 
obstructions  complained  of  in  this  suit.  It  follows 
therefore  that  appellees  have  shown  such  different  and 
special  injury  as  to  enable  them  to  compel  the  removal 
of  the  aforesaid  obstructions,  if  some  other  reason  does 
not  exist  for  denying  such  relief. 

Appellant  also  asserts  that  appellees  have  been  guilty 
of  such  laches  and  acquiescence  in  what  was  done  in 
filling  up  the  river  as  to  make  it  inequitable  to  compel 
it  to  remove  the  obstructions  as  directed  by  the  court's 
decree. 
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The  evidence  and  the  facts  found  by  the  trial  court 

show  that  the  power  house  of  appellee,  Oliver  Chilled 

Plow  Works,  stands  on  ground  made  by  filling  in 

10.  the  bed  of  the  river  and  that  appellant  has  main- 
tained  structures  on  ground  made  in  the  same 
way.  The  area  from  which  appellant  is  ordered  to  re- 
move obstructions  is  north  and  downstream  from  the 
power  house,  and  if  the  east  or  water  line  of  the  power 
house  is  extended  north  along  the  river  to  Colfax  avenue 
the  area  from  which  such  obstructions  are  to  be  re- 
moved lies  east  of  such  line  and  farther  out  into  the 
bed  of  the  stream  than  the  ground  upon  which  the 
power  house  stands.  It  also  appears  that  both  appel- 
lant and  Oliver  Chilled  Plow  Works  and  their  predeces- 
sors in  right  and  title  participated  in  and  had  knowl- 
edge of  the  filling  in  of  the  river  bed  along  its  west 
bank  north  of  the  dam  to  Colfax  avenue ;  that  appel- 
lant used  water  power  until  1903  when  it  ceased  to  use 
such  power;  that  about  1903  appellee  Oliver  Chilled 
Plow  Works  acquired  additional  property  and  water 
rights  and  at  great  cost  erected  the  power  house  de- 
scribed in  the  pleadings  and  findings  and  equipped  it 
with  water  wheels  and  so  connected  it  with  the  water 
from  the  dam  as  to  generate  power  which  it  uses  in  its 
manufacturing  business  and  for  other  purposes ;  that  a 
part  of  the  ground  on  which  the  power  house  was  so 
erected  was  acquired  from  appellant;  that  this  power 
house  was  put  into  operation  in  1905  and  the  full  ex- 
tent of  the  injury  to  such  water  power  by  the  afore- 
said obstructions  in  the  river  was  not  ascertained  or 
known  until  after  the  power  house  was  put  into  opera- 
tion; that  about  1907  the  South  Bend  Manufacturing 
Company  raised  the  dam  two  feet  and  thereby  increased 
the  head  of  water  approximately  two  feet. 

The  findings  also  show  that  the  dam  in  question  is 
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now  237  feet  wide  and  the  river  opposite  the  power 
house  is  240  feet  wide. 

The  other  facts  connected  with  the  history  and  use 
of  the  dam,  the  water  power,  the  encroachment  upon 
the  stream  by  the  riparian  owners,  the  extent  of  navi- 
gation in  the  St.  Joseph  river  and  the  structures  erected 
along  the  west  bank  immediately  south  of  the  dam  all 
appear  in  the  digest  of  the  finding  of  facts  above  set 
out  and  need  not  be  repeated  here.  They  show  that  the 
situation  is  complicated  and  presents  many  real  diffi- 
culties if  one  attempts  to  reconcile  all  the  facts  and 
bring  them  into  absolute  harmony  with  any  conclusion 
that  may  be  reached.  Viewed  broadly  it  appears  that 
the  interested  parties  gradually  encroached  upon  the 
river  from  the  west  under  circumstances  that  make  it 
reasonable  to  assume  that  each  was  cognizant  of  what 
the  other  was  doing  and  tacitly  acquiesced  therein  until 
1905,  when  the  Oliver  Chilled  Plow  Works  notified  ap- 
pellant to  cease  making  deposits  in  the  stream.  At 
that  time  appellant  was  not  using  water  power  and  ap- 
pellee had  discovered  that  the  obstructions  in  the  stream 
below  or  north  of  the  power  house  held  the  water  back 
and  lessened  the  power  produced  by  the  water  wheels 
and  also  backed  the  water  up  on  the  dam  so  as  to  lessen 
the  power  available  thereby,  for  the  reason  that  to  the 
extent  the  water  was  prevented  from  flowing  freely 
from  the  dam  the  head  was  decreased  with  a  correspond- 
ing effect  upon  the  fall  of  the  water  and  the  power 
available  therefrom. 

The  facts,  that  appellant  ceased  to  use  water  power  in 
1903,  and  sold  to  appellee  Oliver  Chilled  Plow  Works 
ground  on  which  it  erected  part  of  its  power  house; 
that  appellant  must  have  known  of  the  large  expendi- 
tures of  money  by  appellees  in  raising  the  dam,  chang- 
ing the  race,  building  and  equipping  the  power  house 
and  the  purpose  of  such  expenditures  from  1903  to  1907, 
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are  sufficient  to  justify  the  court  in  concluding  that  ap- 
pellant is  not  in  a  position  to  assert  any  right  as  against 
appellee  based  on  laches  or  acquiescence  in  what  was 
done  prior  to  1905.  In  that  year  appellant  was  notified 
to  cease  filling  in  or  further  obstructing  the  stream, 
and  it  cannot  from  the  date  of  such  notice  rely  upon 
appellees'  acquiescence  in  the  further  obstruction  of 
the  river  below  its  power  house. 

Likewise  on  the  facts  of  this  case  neither  party  is  in 
a  position  to  controvert  the  right  of  the  other  to  the 
property  acquired  and  held  by  it  on  the  west  bank  of  the 
river,  down  to  a  line  where  each  may  be  held  responsible 
for  the  situation  created  by  such  encroachments  on  the 
bed  of  the  river.  In  view  of  the  fact  that  appellant 
sold  to  appellee  a  part  of  the  ground  on  which  its  power 
house  was  erected,  such  line,  on  equitable  principles, 
may  be  designated  as  the  east  line  of  the  Oliver  power 
house  extended  north  along  the  west  bank  of  the  river 
to  Colfax  avenue  as  shown  by  the  trial  court's  finding 
of  facts.  This  conclusion  is  likewise  warranted  by 
other  facts  proven  by  the  evidence  and  found  by  the 
court  which  show  that  the  encroachments  on  the  bed  of 
the  river  down  to  such  line  have  not  materially  inter- 
fered with  or  damaged  any  water  power  or  other  ripa- 
rian right  or  interfered  with  the  public  right  of  navi- 
gation. 

While  principles  and  rules  of  equity  are  to  be  invoked 

in  cases  like  the  one  at  bar,  yet  of  necessity  there  must 

be  and  is  considerable  latitude  within  which  each 

11.  particular  case  must  be  determined  by,  and  rest 
upon,  its  own  particular  facts.  In  other  words, 
the  granting  or  refusal  of  an  injunction  rests,  in  each 
particular  case,  in  the  sound  discretion  of  the  court. 
The  ultimate  question  here  is  between  two  riparian 
owners  and  the  determination  of  their  rights  and  duties 
as  between  themselves  is  not  an  adjudication  of  any 
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right  the  public  may  have  to  abate  any  nuisance  that 
may  have  been  created  and  maintained  by  either  or  both 
of  such  riparian  owners.  McQuiddy  v.  Ware  (1873), 
20  Wall.  14,  22  L.  Ed.  311,  312 ;  City  of  Logansport  V. 
Uhl  (1885) ,  99  Ind.  531,  539,  50  Am.  Rep.  109 ;  Indiana, 
etc.,  R.  Co.  V.  Eberle,  supra;  Ryason  V.  Dunten  (1904), 
164  Ind.  85,  96,  73  N.  E.  74;  2  Wood,  Nuisance  (3d  ed.) 
§§801,  802.  In  Ryason  V.  Dunten,  supra,  our  Supreme 
Court  said:  "There  is  no  fixed  or  determinate  rule  for 
the  application  of  the  doctrine  of  laches.  Each  case 
must  depend  upon  its  own  .peculiar  circumstances.  In 
other  words,  the  question  is  addressed  to  the  sound  dis- 
cretion of  the  chancellor/'  We  therefore  conclude  that 
the  court  did  not  err  in  refusing  to  deny  the  re- 

10.  lief  prayed  on  the  ground  of  laches  or  acqui- 
escence in  what  had  been  done.  Otis  V.  Gregory 
(1887),  111  Ind.  504,  509, 13  N.  E.  39;  Sheffield  Car  Co. 
V.  Constantine  Hydraulic  Co.  (1912),  171  Mich.  423, 137 
N.  W.  305,  315,  Ann.  Cas.  1914  B  984 ;  Meigs  V.  Pinkham 
(1910) ,  159  Cal.  104,  112  Pac.  883,  886 ;  Mountain  Cop- 
per Co.  V.  United  States  (1906),  142  Fed.  625,  638,  73 
C.  C.  A.  621. 

It  is  also  contended  that  the  judgment  cannot  stand 

because  there  is  no  finding  that  appellees  sustained  any 

damage.    This  proposition  is  not  seriously  urged 

12.  as  to  the  Oliver  Chilled  Plow  Works  but  it  is 
earnestly  insisted  and  urged  that  neither  the  evi- 
dence nor  finding  of  facts  shows  any  loss  of  rentals  or 
damage  to  the  property  of  the  South  Bend  Manufactur- 
ing Company. 

There  is  no  showing  that  any  money  rentals  were  re- 
ceived by  the  company  <jr  that  it  used  water  power  in 
any  business  or  enterprise  in  which  it  was  engaged.  If 
such  findings  are  essential  the  judgment  is  erroneous. 
However,  the  evidence  and  the  findings  do  show  that 
the  South  Bend  Manufacturing  Company  erected  and 
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maintains  the  dam;  that  in  1907  it  raised  it  two  feet 
and  thereby  increased  the  head  of  water  two  feet  in 
depth;  that  the  stock  in  the  corporation  is  held  by  its 
coappellee  and  the  city  of  South  Bend,  both  of  which 
use  power  made  available  by  the  dam;  that  it  owns 
three  lots  abutting  on  the  river  below  the  dam;  that 
the  obstruction  complained  of  backs  the  water  up  and 
"materially  obstructs  the  free  flow  of  water  from  the 
dam"  and  "has  backed  up  the  water  of  the  river  against 
the  wheels  of  the  power  house  and  caused  backwater 
which  substantially  reduces  the  head  of  water  in  the 
power  house  and  continually  interferes  with  the  opera- 
tion of  its  wheels."  The  findings  also  show  the  amount 
of  water  each  share  of  stock  is  entitled  to  receive  based 
upon  the  head  of  water  provided  by  the  dam  before  it 
was  raised  two  feet  in  1907.  The  fact  that  most  of  the 
stock  of  the  company  is  held  by  Oliver  Chilled  Plow 
Works  and  the  rest  by  the  city  of  South  Bend  does  not 
show  that  the  property  of  the  South  Bend  Manufactur- 
ing Company  is  not  damaged  by  the  obstruction  of  the 
river.  The  findings  do  not  show  that  the  present  stock- 
holders are  entitled  to  all  the  power  the  dam  may  afford 
since  it  was  raised  two  feet.  But  if  appellant's  con- 
tention be  conceded  that  such  is  the  case,  it  does  not 
necessarily  follow  that  the  owner  of  the  dam  suffers  no 
substantial  damages  to  its  property  because  of  the  ob- 
struction in  the  river.  As  already  stated,  the  findings 
clearly  show  that  the  backing  up  of  the  water  retards 
the  free  flow  of  the  water  from  the  dam,  decreases  the 
head  of  water  and  thereby  lessens  the  power  available 
but  for  such  backing  up  of  the  water.  This  shows  a 
substantial  damage  primarily,  to  the  property  of  the 
South  Bend  Manufacturing  Company  and  secondarily 
to  the  users  of  the  power  furnished  by  its  dam. 

It  is  no  concern  of  appellant  that  the  South  Bend 
Manufacturing  Company  does  not  itself  directly  use 
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the  power  made  available  by  its  dam.  If  in  fact  its 
property  is  damaged  substantially  as  alleged,  appellant 
cannot  escape  liability  on  the  ground  that  such  appellee 
has  some  arrangement  satisfactory  to  itself  by  which 
the  Oliver  Chilled  Plow  Works  and  the  city  of  South 
Bend  are  entitled  to  use  the  power  furnished  by  the 
dam.  The  objection  that  the  damages  are  not  so  specif- 
ically shown  as  to  entitle  appellee  to  injunctive  relief  * 
is  not  tenable.  In  American  Plate  Glass  Co.  v.  Nicoson 
(1904) ,  34  Ind.  App.  643,  653,  73  N.  E.  625,  it  is  held 
that  a  showing  of  substantial  and  serious  damage  is 
sufficient  and  the  court  here  finds  that  the  damage  is 
material  and  substantial. 

Furthermore,  the  facts  found  are  such  as  to  warrant 

but  a  single  inference — that  the  obstruction  causes  a 

special  and  serious  damage  to  the  property  of 

13.  both  appellees  by  backing  the  water  up  and  lessen- 
ing the  power  otherwise  available.     "Where  the 

primary  facts  found  lead  but  to  one  conclusion,  or  where 
the  facts  found  are  of  such  a  character  that  they  neces- 
sitate the  inference  of  an  ultimate  fact,  such  ultimate 
fact  will  be  inferred  and  treated  as  found."  Judah  v. 
F.  H.  Cheyne  Electric  Co.  (1913),  53  Ind.  App.  476,  484, 
101  N.  E.  1039,  and  cases  cited;  Behler  V.  Ackley 
U909),  173  Ind.  173, 179,  89  N.  E.  877;  Shedd  V.  Ameri- 
can Maize,  etc.,  Co.  (1915),  60  Ind.  App.  146,  108  N.  E. 
610,  616;  Mount  V.  Board,  etc.  (1907),  168  Ind.  661, 
665,  80  N.  E.  629,  14  L.  R.  A.  (N.  S.)  483;  Horn  V. 
Lupton  (1914),  182  Ind.  355,  361, 105  N.  E.  237,  106  N. 
E.  708.  The  trial  court  having  treated  the  ultimate 
fact  as  found  and  there  being  no  ground  for  any  other 
conclusion  the  finding  is  sufficient  here. 

Finally,  it  is  argued  that  the  judgment  cannot  stand 

because  it  is  not  equitable,  and  a  balancing  of  equities 

shows,  that  the  cost  of  removing  the  obstruction 

14.  is  far  greater  than  the  damage  that  has  resulted. 
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or  may  result  to  appellees  by  leaving  the  obstruc- 
tions in  the  stream.  Also  that  appellee  Oliver  Chilled 
Plow  Works,  having  built  its  power  house  on  ground 
which  is  a  part  of  the  bed  of  the  stream  can  have  no 
standing  in  court  to  compel  the  removal  of  the  obstruc- 
tions east  of  the  east  line  of  such  power  house  extended 
north  to  Colfax  avenue. 

The  findings  show  that  the  obstructions  placed  in  the 
bed  of  the  river  west  of  a  line  corresponding  with  the 
east  line  of  the  Oliver  power  house  extended,  do  not  in- 
terfere with  the  navigation  of  the  stream  or  hinder  the 
free  flow  of  water  from  the  dam;  that  appellant  is 
claiming  title  to  the  area  from  which  the  decree  orders 
the  obstructions  removed;  that  such  obstructions  do 
extend  out  into  the  current  of  the  stream  and  deflect  its 
course  and  also  damage  the  water  power  as  above 
shown.  The  basis  of  the  action  is  the  nuisance  created 
by  obstructing  a  navigable  stream  or  public  highway 
and  causing  special  damage  to  the  water  power  of  ap- 
pellees. 

The  encroachment  on  such  stream  must  of  necessity 
stop  at  some  place  and  the  trial  court  has  fixed  a  line 
beyond  which  such  encroachments  shall  not  extend  at 
the  point  where  the  obstructions  interfere  with  and 
deflect  the  main  current  of  the  stream,  and  back  the 
water  up  and  prevent  its  free  flow  from  the  dam  and 
power  house.  As  already  shown,  appellant  and  appel- 
lee Oliver  Chilled  Plow  Works  and  their  predecessors 
have  alike  acquired  ground  west  of  this  line  by  filling 
in  the  bed  of  the  stream  and  still  hold  and  use  the  same. 
Its  occupancy  and  use  does  not  create  a  nuisance  while 
the  obstruction  east  of  such  line  does  create  a  nuisance. 

In  Sheffield  Car  Co.  V.  Constantine  Hydraulic  Co., 
supra,  the  Supreme  Court  of  the  state  of  Michigan  con- 
sidered a  case  wherein  the  owner  of  a  dam  across  the 
St.  Joseph  river  at  Three  Rivers  brought  suit  to  enjoin 
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the  owner  of  a  dam  across  the  river  at  Constantine  from 
backing  water  upon  its  dam  and  lessening  its  water- 
power.  The  facts  show  that  the  owner  of  the  lower 
dam  raised  it  about  thirty  inches  and  enlarged  its  plant 
for  developing  power,  and  in  so  doing,  expended  about 
$218,000;  that  it  began  its  improvements  in  1902  and 
completed  them  in  1905,  when  it  began  ponding  waters 
made  available  by  the  increased  height  of  the  dam.  The 
facts  show  that  the  owners  of  the  upper  dam  knew  that 
the  lower  dam  was  being  raised  and  that  a  large  amount 
of  money  was  being  expended  in  so  doing  and  in  making 
other  improvements  to  utilize  the  power  to  be  developed 
thereby.  Some  time  after  1905  the  suit  was  begun  and 
the  case  was  tried  in  1908.  The  court  found  that  it  was 
practicable  and  feasible  to  so  control  and  pond  the  water 
as  to  keep  it  from  rising  above  the  level  maintained 
before  the  dam  was  raised;  that  above  such  level  the 
water  backed  up  and  interfered  with  the  water  power 
developed  from  the  upper  dam.  The  decree  ordered  the 
owner  of  the  lower  dam  to  place  a  plain  and  distinct 
mark  at  a  designated  place  to  show  the  elevation  of  the 
crest  of  its  original  dam  and  perpetually  enjoined  the 
owner  of  the  lower  dam  from  ponding  the  waters  at  a 
higher  elevation  than  that  available  by  its  original  dam 
as  indicated  by  such  mark. 

It  was  contended  that  the  owners  of  the  upper  dam 
had  been  guilty  of  such  laches  or  acquiescence  as  to 
estop  them  from  obtaining  the  relief  demanded.  Also, 
that  the  loss  to  the  owners  of  the  lower  dam  was  so 
great  in  comparison  with  the  injury  to  the  upper  dam 
as  to  make  the  decree  inequitable.  The  court,  among 
other  things,  said :  "There  is  no  claim  that  complainant 
gave  any  express  consent  or  acquiescence,  or  that  it 
stood  by  and  allowed  the  raising  of  the  dam  to  proceed 
upon  any  claim  of  the  defendant  that  it  expected  to  back 
the  water  above  Drumheller's  bridge.    What  the  effect 
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of  raising  the  dam  was  to  be  was  a  controverted  quesh 
tion  between  the  parties.  It  does  not  appear  by  any 
testimony  in  the  case  that  the  defendant  in  any  way,  or 
to  any  degree,  relied  upon  any  acquiescence  of  the  com- 
plainant. *  *  *  We  think  that  the  general  rules 
governing  the  doctrine  of  estoppel  are  applicable  here. 
One  of  those  rules  is  that,  where  the  facts  are  known 
to  both  parties,  or  where  both  parties  have  the  same 
means  of  ascertaining  the  truth,  there  is  no  estoppel. 
*  *  *  We  are  therefore  of  opinion  that  defendant  is 
not  in  position  to  raise  the  question  of  estoppel ;  it  not 
appearing  that  it  was  in  any  way  influenced  by  any  con- 
duct or  declaration  of  the  complainant.  *  *  *  'In 
cases  of  silence  there  must  be  not  only  the  right,  but 
the  duty,  to  speak  before  a  failure  to  do  so  can  estop  the 
owner/  *  *  *  An  equitable  estoppel  in  pais  re- 
quires, as  to  the  person  against  whom  the  estoppel  is 
claimed,  opportunity  to  speak,  duty  to  speak,  failure  to 
speak,  and  reliance  in  good  faith  upon  such  failure." 
The  court  then  took  up  the  question  of  the  alleged  in- 
equity of  the  decree  and  said  it  could  not  say  from 
the  record  that  the  doctrine  was  applicable  to  the  case, 
though  it  took  cognizance  of  the  general  rule.  The 
opinion  shows  that  both  parties  to  the  suit  had  large 
business  interests  that  were  dependent  upon  the  water 
power  and  that  they  expended  large  sums  of  money  in 
maintaining  their  dams  and  the  concerns  connected 
therewith.  The  court  concluded  by  holding  that  the 
complainant  had  made  out  a  case  entitling  it  to  the  re- 
lief prayed,  and  that  notwithstanding  the  large  expendi- 
ture of  money  in  raising  the  dam  and  making  other  im- 
provements in  connection  therewith,  the  defendant  was 
perpetually  enjoined  from  ponding  the  increased 
amount  of  water  made  available  by  raising  the  dam. 
As  supporting  the  doctrine  announced  in  the  foregoing 
case,  we  cite:    Rhodes  v.  Whitehead  (1863),  27  Tex, 
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304,  316,  84  Am.  Dec.  631;  Fletcher  v.  Holmes  (1865), 
25  Ind.  458 ;  Foster  V.  Albert  (1873) ,  42  Ind.  40 ;  Frank- 
lin  Nat.  Bank  V.  Whitehead  (1897),  149  Ind.  560,  577, 
49  N.  E.  592,  39  L.  R.  A.  725,  63  Am.  St.  302 ;  Frank 
V.  City  of  Decatur  (1910),  174  Ind.  388,  394,  92  N.  E. 
173. 

In  Sullivan  v.  Jones,  etc.,  Steel  Co.  (1904),  208  Pa. 
540,  57  Atl.  1065,  66  L.  R.  A.  712,  the  Supreme  Court 
of  Pennsylvania  considered  a  case  involving  an  injury 
to  residence  property  from  smoke  and  dust  produced 
by  a  change  in  the  manner  of  operating  certain  furnaces 
for  the  manufacture  of  pig  iron,  which  involved  the  ex- 
penditure of  large  sums  of  money,  and  was  of  great  im- 
portance to  the  business  of  the  company  operating  the 
furnaces.  The  decision  turned  upon  the  proposition 
that  more  injury  would  result  to  the  company  by  grant- 
ing the  injunction  than  would  result  to  the  prop- 
erty owners  by  denying  it.  The  court,  among  other 
things,  at  page  554  (L.  R.  A.  p.  718),  said:  "It  is 
urged  that  as  an  injunction  is  a  matter  of  grace, 
and  not  of  right,  and  more  injury  will  result  in  award- 
ing than  refusing  it,  it  ought  not  to  go  out  in  this  case. 
A  chancellor  does  act  as  of  grace,  but  that  grace  some- 
times becomes  a  matter  of  right  to  the  suitor  in  his 
court,  and,  when  it  is  clear  that  the  law  cannot  give 
protection  and  relief — to  which  the  complainant  in 
equity  is  admittedly  entitled — the  chancellor  can  no 
more  withhold  his  grace  than  the  law  can  deny  protec- 
tion and  relief,  if  able  to  give  them.  This  is  too  often 
overlooked  when  it  is  said  that  in  equity  a  decree  is  of 
grace,  and  not  of  right,  as  a  judgment  at  law.  In 
Waiters  V.  McElroy  et  al,  supra  (151  Pa:  549,  25  Atl. 
125) ,  the  defendants  gave  as  one  of  the  reasons  why  the 
plaintiff's  bill  should  be  dismissed,  that  his  land  was 
worth  but  little,  while  they  were  engaged  in  a  great 
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mining  industry  which  would  be  paralyzed  if  they 
should  be  enjoined  from  a  continuance  of  the  acts  com- 
plained of;  and  the  principle  was  invoked,  that,  as  a 
decree  in  equity  is  of  grace,  a  chancellor  will  never  en- 
join an  act  where,  by  so  doing,  greater  injury  will  re^ 
suit  than  from  a  refusal  to  enjoin.  To  this  we  said: 
'The  phrase  "of  grace"  predicated  of  a  decree  in  equity 
had  its  origin  in  an  age  when  kings  dispensed  their 
rojral  favors  by  the  hands  of  their  chancellors,  but,  al- 
though it  continues  to  be  repeated  occasionally,  it  has  no 
rightful  place  in  the  jurisprudence  of  a  free  common- 
wealth, and  ought  to  be  relegated  to  the  age  in  which  it 
was  appropriate.  It  has  been  somewhere  said  that 
equity  has  its  laws  as  law  has  its  equity.  This  is  but 
another  form  of  saying  that  equitable  remedies  are  ad- 
ministered in  accordance  with  rules  as  certain  as  human 
wisdom  can  devise,  leaving  their  application  only  in 
doubtful  cases  to  the  discretion,  not  the  unmerited  favor 
or  grace  of  the  chancellor.  *  *  *  There  can  be  no 
balancing  of  conveniences  when  such  balancing  involves 
the  preservation  of  an  established  right." 

The  court  then  referred  to  certain  instances  where 
the  principle  of  balancing  equities  had  been  invoked  and 
the  rule  stated,  and  said :  "  'None  of  them,  nor  all  of 
them,  can  be  authority  for  the  proposition  that  equity, 
a  case  for  its  cognizance  being  otherwise  made  out, 
will  refuse  to  protect  a  man  in  the  possession  and  en- 
joyment of  his  property  because  that  right  is  less  val- 
uable to  him  than  the  power  to  destroy  it  may  be  to  his 
neighbor  or  to  the  public'." 

Cooley  on  Torts  (Vol  2  [3d  ed.]  1290)  says:     "It  is 

a  familiar  principle  that  no  lapse  of  time  can  confer  the 

right  to  maintain  a  nuisance  as  against  the  State. 

15.   *     *     *     There  still  remains  the  case  of  a  public 

nuisance,  not  complained  of  by  the  State  but  by 

those  to  whom  it  works  a  special  and  peculiar  injury." 
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The  author  then  shows  that  there  has  been  some  dis- 
crepancy of  opinion  as  to  the  effect  of  lapse  of  time 
on  the  right  of  an  individual  to  maintain  a  suit,  where 
he  suffers  a  special  injury  different  in  kind  from  that 
suffered  by  the  general  public,  and  concludes  by  saying : 
"On  the  whole  the  better  doctrine  seems  to  be,  that  the 
acquisition  of  rights  by  prescription  can  have  nothing 
to  do  with  the  case  of  public  nuisances,  either  when  the 
State  or  when  individuals  complain  of  them."  This 
language  is  quoted  with  approval  by  our  Supreme  Court 
in  Kissel  v.  Lewis,  supra,  in  which  case  it  is  also  said : 
"The  fact  that  the  nuisance  was  already  existing  when 
the  appellee  bought  his  lot  and  built  his  residence  did 
not  deprive  the  appellee  of  the  right  to  sue  for  any 
special  injury,  peculiar  to  himself,  afterwards  sustained 
by  him  or  his  property.  The  nuisance  complained  of 
was  a  public  nuisance  which  occasioned  special  private 
injury,  and  no  prescriptive  right  to  violate  the  law 
could  be  urged  against  the  private  action  for  such  in- 
jury." 

In  Woodruff  V.  North  Bloomfield,  etc.,  Co.,  supra, 
788,  it  is  said:  "In  the  case  of  a  public  nuisance,  it 
never  becomes  in  itself  lawful.  It  is  not  unlawful  as  to 
the  whole  public,  and  lawful  as  to  its  constituents,  or 
a  part  of  its  constituents.  It  is  absolutely  and  wholly 
unlawful.  The  act  being  unlawful,  a  private  party  sus- 
taining special  damages  from  the  nuisance — from  the 
unlawful  act — gains  a  status  which  enables  him  to 
maintain  a  private  action  for  such  injury.  *  *  * 
'The  private  party  sues  rather  as  a  public  prosecutor 
than  on  his  own  account;  and  unless  he  shows  that  he 
has  sustained,  and  is  still  sustaining,  individual  damage, 
he  cannot  be  heard.  He  seeks  redress  of  a  continuing 
trespass  and  wrong  against  himself,  and  acts  in  behalf 
of  all  others  who  are  or  may  be  injured'."  See,  also, 
Knox  V.   Chaloner    (1856),   42   Me.   150;  Kellogg  v. 
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Thompson  (1876),  66  N.  Y.  88;  New  Salem  V.  Eagle 
Mill  Co.  (1884),  138  Mass.  8. 

A  mandatory  injunction  may  be  issued  when  neces- 
sary under  the  equities  of  the  case  to  give  the  complain- 
ing party  the  relief  to  which  he  is  entitled.    It 
16.   may  be  issued  where  the  injury  is  clearly  estab- 
lished,  is  continuing  and   irreparable.    If  the 
complaining  party  shows  that  he  is  suffering  from  the 
invasion  of  his  rights  by  a  private  nuisance  or  the  like 
it  must  also  appear  that  he  has  not  acquiesced  therein 
and  that  he  acted  promptly  upon  notice  of  the  injury 
which  necessitates  such  remedy.    In  case  of  a  public 
nuisance,  laches  or  acquiescence  does  not  de- 
15.   prive  the  complainant  of  his  remedy  if  his  case 
is  otherwise  clearly  established.       Schroyer  v. 
Campbell  (1902),  31  Ind.  App.  83,  87,  67  N.  E.  193; 
Dodge  V.  Johnson  (1903),  32  Ind.  App.  471,  476,  67  N. 
E.  560;  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1359;  2%Wood, 
Nuisance  (3d  ed.)   §§794,  804,  806;  22  Cyc  742-746; 
State,  ex  rel.  v.  Vandalia  R.  Co.  (1914),  183  Ind.  49, 
108  N.  E.  97,  98;  City  of  Logansport  v.  Uhl,  supra; 
Goodson  v.  Richardson  (1874),  30  L.  T.  Rep.  (N.  S.) 
142;  Smith  V.  Smith   (1875),  20  Eq.  500;  Bailey  V. 
Schnitzius  (1888),  45  N.  J.  Eq.  178,  181,  13  Atl.  247, 

16  Atl.  680;  In  Re  Lennon  (1896),  166  U.  S.  548,  553, 

17  Sup.  Ct.  658,  41  L.  Ed.  1110,  1113;  Terre  Haute 
Paper  Co.  v.  Terre  Haute  Water  Works  (1916),  62  Ind. 
App.  263,  110  N.  E.  85,  87.  In  Brauns  V.  Glesige 
(1892),  130  Ind.  167,  169,  29  N.  E.  1061,  1062,  our 
Supreme  Court  say:  "Where  there  is  an  unlawful  in- 
vasion of  a  party's  right,  irreparable  and  continuing  in 
its  nature,  the  court  may  issue  a  mandatory  injunction, 
and  this  it  may  do  in  an  extreme  case  in  the  first  in- 
stance, as  well  as  upon  final  hearing." 

The  trial  court  has  exercised  judicial  discretion  in 
this  case  in  granting  the  relief  prayed  and  in  fixing  the 
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limits  of  the  obstruction  to  be  removedt  If  it  has  not 
abused  such  discretion  the  judgment  should  be  affirmed. 
The  obstruction  ordered  removed  is  a  public  nuisance. 
On  the  facts  of  this  case  the  State  could  have  abated 
the  nuisance.  The  law  gives  the  same  right  to  an  indi- 
vidual provided  it  also  appears  that  he  has  suffered,  or 
will  suffer,  an  irreparable  injury,  different  in  kind  from 
that  suffered  by  the  general  public  on  account  of  such 
nuisance.  Had  the  State  instituted  an  action  to  abate 
the  nuisance,  the  trial  court  would  have  had  the  power 
to  compel  appellant  to  remove  the  obstruction  which 
created  and  maintains  such  nuisance.  Clearly  on  the 
facts  of  this  case  the  trial  court  would  not  have  as- 
sumed that  it  was  compelled  to  order  the  removal  of  all 
the  obstructions  placed  in  the  bed  of  the  St.  Joseph 
river,  or  refuse  to  order  the  removal  of  any  part  there- 
of. The  only  reasonable  conclusion  is  that  the  court  in 
such  event  would  have  required  the  removal  of  so  much 
of  the  obstruction  as  was  necessary  to  abate  the  nui- 
sance, and  this  is  the  exact  basis  of  the  decree  in  the 
case  at  bar. 

While  there  are  some  facts  which  indicate  that  ap- 
pellees did  not  act  as  promptly  as  they  should  have  done, 
yet  there  is  nothing  to  show  that  appellant  was 

17.  induced  to  expend  money  or  construct  the  walls 
mentioned  in  the  findings,  by  anything  said  or 
done  by  appellees.  The  walls  were  built  after  appellee 
Oliver  Chilled  Plow  Works  notified  appellant  in  1905 
not  to  further  obstruct  the  stream.  Furthermore,  ap- 
pellant was  bound  to  know  that  it  was  unlawful  to  ob- 
struct a  public  highway  and  that  it  could  not  justify  it- 
self in  so  doing  by  showing  that  appellees  did  not  im- 
mediately bring  suit  to  enjoin  it  from  so  doing.  The 
injury  to  appellees  and  to  navigation  is  continuing  and 
irreparable  so  long  as  the  obstructions  remain  in  the 
river. 
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The  trial  court  did  not  abuse  the  judicial  discretion 
wisely  vested  in  such  tribunals ;  but  on  the  other  hand  it 
seems  to  have  wisely  exercised  such  discretion  and  to 
have  based  its  decision  on  equitable  principles  with  due 
regard  for  private  and  public  rights.  The  case  seems 
to  have  been  fairly  tried  on  its  merits  and  a  correct  re- 
sult reached.  No  error  prejudicial  to  any  substantial 
right  of  appellant  has  been  pointed  out.  Judgment  af- 
firmed. 

Ibach,  C.  J.,  Caldwell,  Moran,  Hottel  and  Shea  JJ., 
concur. 

Note. — Reported  in  111  N.  E.  932.  Navigable  waters:  (a) 
action  for  obstruction,  25  Am.  Rep.  533,  29  Cyc  324;  (b)  private 
right  of  action  for  obstruction,  3  L.  R.  A.  (N.  S.)  1126,  88  L.  R.  A. 
(N.  S.)  763;  (c)  right  of  private  citizen  to  maintain  action  to 
abate  nuisance  caused  by  obstruction,  Ann.  Cas.  1913  E  51,  29 
Cyc  324,  1208;  (d)  test  of  navigability,  Ann.  Cas.  1914  B  1067. 
Nuisance:  acquiescence  in  or  consent  to  erection  of  structure  as 
precluding  objection  thereto,  Ann.  Cas.  1916  C  1235;  effect  oi 
laches  on  remedy,  22  Cyc  777,  29  Cyc  1237. 


Wiebke  et  al.  v.  City  op  Fort  Wayne  et  al, 

[No.  9,778.    Piled  March  8, 1917.] 

1.  APPEAL. — Jurisdiction. — Moot  Questions. — Dismissal. — Where, 
on  an  appeal  from  a  judgment  denying  appellants  an  injunction 
to  prevent  the  performance  of  a  contract  for  street  improve- 
ments, it  appears  that  the  contract  has  been  completed  without 
the  violation  of  any  order  of  the  court,  and  that  the  assessments 
have  been  paid  by  appellants,  and  no  question  is  involved  in  the 
appeal  other  than  the  right  to  the  injunction,  the  question  so 
presented  will  be  held  to  be  a  moot  question  and  the  appeal  will 
be  dismissed,    p.  40. 

2.  Appeal. — Jurisdiction. — Moot  Questions. — Costs. — Where  the 
question  presented  on  an  appeal  has  become  moot,  the  appellate 
court  will  not  retain  jurisdiction  to  determine  an  incidental 
question  of  costs,    p.  40. 

From  Dekalb  Circuit  Court;  Dan  M.  Link,  Judge. 
Action  by  Fred  Wiebke  and  others  against  the  city  of 
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Fort  Wayne  and  others.    From  a  judgment  for  defend- 
ants, the  plaintiffs  appeal.    Appeal  dismissed. 

Harper  &  Fuelber,  for  appellants. 
Colerick  &  Hog  an  and  Leonard,  Rose  &  ZoUars,  for 
appellees. 

Felt,  C.  J.— The  appellants,  Fred  D.  Wiebke,  Louise 
D.  Wiebke,  Emma  C.  Wiebke,  William  H.  Wiebke  and 
Sarah  C.  Wiebke,  brought  suit  against  the  appellees, 
city  of  Fort  Wayne,  David  N.  Foster,  Abe  Ackerman, 
Louis  Dorn  and  Louis  Fox,  members  of  the  board  of 
park  commissioners  of  the  city  of  Fort  Wayne,  the 
board  of  park  commissioners  of  the  city  of  Fort  Wayne 
and  the  Grace  Construction  and  Supply  Company,  to 
enjoin  said  appellees  from  performing  a  certain  con- 
tract for  the  improvement  of  a  boulevard  in  said  city, 
known  as  Rudisill  boulevard,  by  constructing  a  com- 
bined concrete  curb  and  gutter  and  grading  and  paving 
the  roadway  with  macadam.  Issues  were  formed  on 
the  complaint,  the  cause  was  tried  by  the  court,  and  a 
special  finding  of  facts  was  made  on  which  the  court 
stated  its  conclusions  of  law  that  appellants  were  not 
entitled  to  the  injunction  for  which  they  prayed  and 
that  appellees  should  recover  costs.  The  errors  as- 
signed question  the  correctness  of  the  conclusions  of 
law.  Appellees  have  moved  to  dismiss  the  appeal  on 
the  ground  that  the  errors  assigned  have  become  moot 
questions. 

The  verified  motion  shows  that  appellees  Foster, 
Ackerman,  Dorn  and  Fox  were  members  of  the  board  of 
park  commissioners  of  the  city  of  Fort  Wayne  and  that 
such  commissioners  had  let  a  contract  to  appellee,  Grace 
Construction  and  Supply  Company,  for  the  improve- 
ment above  mentioned,  and  that  appellants'  property 
was  liable  to  assessment  therefor;  that  appellants  al- 
leged and  sought  to  show  that  such  contract  was  il- 
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legal,  and  the  sole  relief  sought  was  an  injunction  to 
prevent  the  execution  of  the  contract  for  the  aforesaid 
improvement ;  that  no  temporary  restraining  order  was 
at  any  time  issued  against  appellees  by  any  court ;  that 
after  the  rendition  of  judgment  by  the  lower  court  in 
favor  of  appellees  on  the  conclusions  of  law  aforesaid, 
said  construction  company  performed  all  the  work  cov- 
ered by  its  said  contract  and  fully  completed  the  same  on 
October  23, 1916,  and  all  the  work  was  completed  before 
the  transcript  in  this  case  was  filed  in  this  court ;  that  the 
property  of  appellants  described  in  their  amended  com- 
plaint was  duly  assessed  for  said  improvement  in  the 
sum  of  $7,850.05,  and  since  the  filing  of  the  transcript 
in  this  appeal,  appellants — on  January  31,  1917 — volun- 
tarily paid  said  assessment  in  full  to  the  treasurer  of 
said  city;  that  by  reason  of  the  foregoing  facts,  the 
errors  assigned  and  sought  to  be  presented  by  this  ap- 
peal have  become  and  are  now  moot  questions;  that 
there  is  no  longer  any  substantial  legal  controversy  be- 
tween appellants  and  appellees;  that  in  no  event  could 
any  relief  be  granted  appellants  on  their  complaint  in 
this  case;  that  the  contract  has  been  fully  performed 
and  an  injunction,  if  granted,  could  not  be  enforced,  for 
there  is  no  longer  anything  to  restrain  or  enjoin.  The 
facts  presented  by  the  verified  motion  are  not  contro- 
verted, but  the  record  shows  the  transcript  was  filed  on 
October  12,  1916. 

When,  on  appeal  from  a  judgment,  it  appears  that  the 

act  sought  to  be  ei> joined  has  been  fully  consummated 

without  the  violation  of  any  order  of  the  court, 

1.  and  no  other  question  is  involved  in  the  appeal 
other  than  the  right  to  such  injunction,  the 
question  so  presented  will  be  held  to  be  a  moot 

2.  question  and  the  appeal  will  be  dismissed.  In 
such  instance  jurisdiction  will  not  be  retained 

to  determine  an  incidental  question  of  costs.    Modlin 
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v.  Board,  etc.  (1913),  55  Ind.  App.  239,  241,  103  N.  E. 
506,  and  cases  cited;  Wallace  V.  City  of  Indianapolis 
(1872),  40  Ind.  287;  Watkins  V.  Forkner  (1911),  50 
Ind.  App.  35,  97  N.  E.  1020;  Terre  Haute  Paper  Co. 
v.  Terre  Haute  Water  Works  (1916),  62  Ind.  App. 
263,  110  N.  E.  85,  87;  Dunn  V.  State,  ex  rel.  (1904), 
163  Ind.  317,  321,  71  N.  E.  890;  MiUer  V.  Gates  (1915), 
62  Ind.  App.  37,  112  N.  E.  538,  540. 
The  appeal  is  dismissed  at  the  costs  of  appellants. 

Note. — Reported  in  115  N.  E.  355.    See  under  (1,  2)  4  C.  X 
575;  3  Cyc  188. 


M.  Rumely  Company  v.  Major. 

[No.  9,167.    Filed  March  8,  1917.] 

1.  Appeal.  —  Questions  Reviewable.  —  Assignment  of  Errors.  — 
Assignments  of  error  on  appeal  that  the  judgment  appealed 
from  is  contrary  to  law,  that  it  is  contrary  to  the  evidence,  that 
it  is  not  supported  by  the  evidence,  and  that  it  is  not  sustained 
by  a  preponderance  of  the  evidence,  present  no  question  for 
review,    p.  42. 

2.  Appeal. — Briefs. — Sufficiency. — Assignments  of  error  to  the 
overruling  of  defendant's  motion  to  make  the  amended  com- 
plaint more  specific,  to  the  overruling  of  grounds  of  defendant's 
motion  to  strike  out  portions  of  the  amended  complaint,  to  the 
overruling  of  defendant's  demurrer  to  a  paragraph  of  reply,  to 
the  overruling  of  the  motion  for  judgment  on  the  interroga- 
tories, and  to  the  overruling  of  defendant's  motion  for  a  new 
trial  are  not  reviewable  where  appellant's  briefs  fail  to  set  out 
the  amended  complaint  or  its  substance,  the  answers  to  para- 
graphs of  reply,  the  demurrer,  the  judgment  appealed  from  or 
"the  motions  to  strike  out,  to  make  the  complaint  more  specific, 
for  judgment  on  the  interrogatories  and  the  jury's  answers 
thereto  and  for  a  new  trial,  since  the  briefs  fail  to  comply  with 
the  fifth  clause  of  Rule  22  of  the  Supreme  Court,  requiring  that 
they  contain  a  concise  statement  of  so  much  of  the  record  as 
fully  presents  every  error  and  exception  relied  on  for  reversal, 
p.  43. 

From   Laporte   Circuit  Court;  James  F.   Gallaher, 
Judge. 

Action  by  Lawrence  Major,  by  his  next  friend,  C.  E. 
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Wolf,  against  the  M.  Rumely  Company.    From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

John  D.  Dilworth,  H.  W.  Worden  and  E.  E.  Weir,  for 
appellant. 
Hickey  &  Wolfe,  for  appellee. 

Hottel,  J. — This  is  an  appeal  from  a  judgment 
against  appellant  in  favor  of  appellee,  for  $3,000,  for 
injuries  alleged  to  have  been  sustained  by  appellee  by 
reason  of  appellant's  failure  to  guard  a  ripsaw  at  which 
appellee  worked. 

The  errors  assigned  and  relied  on  for  reversal,  as  set 
out  in  appellant's  brief,  are,  in  substance,  as  follows: 
(1)  The  overruling  of  its  motion  to  make  the  amended 
complaint  more  specific;  (2)  the  overruling  of  the  first 
and  second  grounds  of  its  motion  to  strike  out  portions 
of  the  amended  complaint;  (3)  the  overruling  of  its 
demurrer  to  the  third  paragraph  of  reply  to  appellant's 
answer  to  the  amended  complaint;  (4)  the  overruling 
of  its  motion  for  judgment  in  its  favor  on  the  answers 
of  the  jury  to  interrogatories,  notwithstanding  the  gen- 
eral verdict;  (5)  that  the  judgment  appealed  from  is 
contrary  to  law;  (6)  that  it  is  contrary  to  the  evidence; 
(7)  that  it  is  not  supported  by  the  evidence;  (8)  that 
it  is  not  sustained  by  a  preponderance  of  the  evidence ; 
(9)  the  overruling  of  its  motion  for  a  new  trial. 

The  fifth,  sixth,  seventh  and  eighth  assignments  pre- 
sent no  question.     Walters  V.  Walters   (1906), 

1.  168  Ind.  45,  48,  79  N.  E.  1037 ;  State,  ex  rel.  V. 
Davisson  (1910),  174  Ind.  705,  93  N.  E.  6;  Brad- 
ford V.  Wegg  (1913),  56  Ind.  App.  39,  40,  102  N.  E. 
845;  Perry  V.  State,  ex  rel  (1917),  63  Ind.  App.  653, 
115  N.  E.  59;  Crawford  V.  State  (1900),  155  Ind.  692, 
57  N.  E.  931;  Migatz  V.  Stieglitz  (1905),  166  Ind.  361, 
364,  77  N.  E.  400. 

Appellee  insists  that  neither  of  the  remaining  as- 
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signed  errors  is  presented  by  appellant's  brief  because 
of  its  failure  to  comply  with  the  fifth  clause  of 
2.     Rule  22  of  this  court  in  the  following  respects, 
viz. :  "It  has  failed  to  set  out  the  amended  com- 
plaint or  sufficient  of  its  substance  to  enable  the  court 
to  pass  upon  the  various  motions.    It  has  failed  to  set 
out  the  motion  to  strike  out  parts  of  the  amended  com- 
plaint, and  to  make  the  complaint  more  specific.    It  has 
failed  to  set  out  the  answers,  the  paragraphs  of  reply, 
the  demurrer,  or  the  memorandum  showing  the  causes 
for  demurrer,  the  motion  for  judgment  on  the  interrog- 
atories and  the  answers  of  the  jury  thereto,  and  it  has 
not  set  out  the  motion  for  a  new  trial,  or  any  part  of  it, 
or  the  judgment  from  which  this  appeal  is  taken/' 

This  statement  is  substantially  correct.  Appellant's 
brief  fails  to  set  out  enough  of  the  record,  the  pleadings, 
motions  and  files  indicated,  to  enable  the  court  to  under- 
stand or  intelligently  determine  and  dispose  of  either 
of  the  remaining  assigned  errors,  without  resort  to  the 
record;  and  hence,  as  to  its  presentation  of  such  as- 
signed errors,  fails  to  meet  the  requirements  of  the  rules 
of  the  court  as  frequently  construed  and  interpreted  by 
the  decisions  of  the  Supreme  Court  and  this  court. 
Ohio  Farmers  Ins.  Co.  v.  Geddes  (1913),  55  Ind.  App. 
30,  103  N.  E.  349;  Schultze  V.  Maley  (1914),  56  Ind. 
App.  586, 105  N.  E.  942 ;  Perry,  etc.,  Stone  Co.  v.  Wilson 
(1902),  160  Ind.  435,  67  N.  E.  183;  Hubbard  v.  Burnet- 
Lewis  Lumber  Co.  (1912),  51  Ind.  App.  97,  98  N.  E. 
1011 ;  Harrold  v.  Fuenfstueck  (1903),  31  Ind.  App.  275, 
67  N.  E.  699;  Webster  v.  Major  (1904),  33  Ind.  App. 
202,  205,  71  N.  E.  176 ;  Chicago  Terminal,  etc.,  R.  Co.  v. 
Walton  (1905),  165  Ind.  253,  74  N.  E.  1090;  Tongret  v. 
Carlin  (1905),  165  Ind.  489,  75  N.  E.  887;  American 
Food  Co.  v.  Halstead  (1905),  165  Ind.  633,  76  N.  E. 
251 ;  Union  Investment  Co.  v.  McKinney  (1905) ,  35  Ind. 
App.  594,  74  N.  E.  1001 ;  Miedreich  V.Frye  (1907),  41 
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Ind.  App.  317,  83  N.  E.  752;  State  v.  Lukins  (1908),  43 
Ind.  App.  341,  87  N.  E.  246 ;  Albaugh  Bros.,  etc.,  Co.  v. 
Lynas  (1910),  47  Ind.  App.  30,  93  N.  E.  678. 

No  ruling  of  the  trial  court  being  presented  for  our 
consideration  by  the  appeal,  the  judgment  below  is  af- 
firmed. 

Note.— Reported  in  115  N.  E.  337. 


Overbay  et  al.  v.  Fisher. 

[No.  9,228.    Filed  March  9, 1917.] 

1.  Appeal.  —  Questions  Reviewable.  —  Record.  —  Sufficiency.  — 
Where  a  motion  to  "modify  its  findings  and  judgment  and  de- 
cree" was  made  in  the  trial  court,  errors  assigned  and  relied  on 
for  reversal  in  overruling  "the  motion  of  appellants  to  modify 
the  decree  and  judgment,  and  the  separate  and  several  motions 
of  each  of  the  appellants  to  modify  the  decree  and  judgment'1 
present  no  question  for  review,  since  they  are  not  supported  by 
the  record,    p.  48. 

2.  Judgment. — Motion  to  Modify. — A  motion  to  modify  the  find- 
ings and  judgment  and  decree,  being  dual  in  form,  was  properly 
overruled,  if  either  of  the  requests  should  have  been  denied, 
p.  48. 

3.  Trial. — Special  Findings  in  Absence  of  Request. — Construe" 
lion. — The  findings  of  the  court  must  be  construed  as  a  general 
finding,  in  the  absence  of  a  request  for  a  special  finding,    p.  48. 

4.  Trial. — General  Findings.  —  Modification.  —  Motion  for  New 
Trial. — Where  the  finding  of  the  court  was  general,  and  not 
special,  defendant's  remedy,  if  any,  was  by  a  motion  for  a  new 
trial  and  not  by  motion  to  modify,    p.  48. 

5.  New  Trial. — Grounds. — Ruling  on  Motion  to  Modify  Judg- 
ment.— The  overruling  of  a  motion  to  modify  a  judgment  is  not 
a  cause  for  a  new  trial,    p.  49.  • 

6.  Appeal. — Finding. — Weighing  Evidence. — The  court  on  ap- 
peal will  not  weigh  the  evidence  to  determine  its  sufficiency  to 
sustain  the  findings  of  the  trial  court,    p.  49. 

From  Daviess  Circuit  Court ;  James  W.  Ogdon,  Judge. 

Action  by  Felda  A.  Fisher  against  Robert  E.  Overbay 
and  others.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.     Affirmed. 
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John  L.  Sumner  and  Gardiner,  Tharp  &  Gardiner,  for 
appellants. 
!  H.  W.  Carpenter  and  F.  E.  Ely,  for  appellee. 

Ibach,  P.  J. — This  is  an  action  by  appellee  against 
appellants  to  rescind  an  executed  contract  for  the  ex- 
change of  certain  lands  upon  the  ground  of  fraud.  The 
complaint  is  in  one  paragraph;  the  answer  is  a  general 
denial.  Trial  was  had  by  the  court  and  a  general  finding 
was  made  for  appellee. 

The  court  finds  "that  in  making  the  trade  and  ex- 
change of  the  plaintiff's  real  estate  in  Pike  county, 
*  *  *  (setting  out  description)  containing  55  acres 
for  the  real  estate  of  the  defendant,  Robert  E.  Overbay, 
in  Martin  county  *  *  *  (setting  out  description), 
containing  75  acres,  more  or  less,  the  defendant  Grant 
Lemmon  was  duly  authorized  and  empowered  by  the  de- 
fendant Robert  E.  Overbay  to  act  for  and  as  his  agent  in 
carrying  on  the  negotiations  for  and  in  consummating 
the  trade  and  exchange  of  the  plaintiff's  said  real  estate 
in  Pike  county,  Indiana,  for  the  real  estate  of  the  de- 
fendant Robert  E.  Overbay,  in  Martin  county,  Indiana, 
|  including  the  execution  of  the  deeds  in  making  said 

i  trade  and  exchange  and  the  execution  of  a  note  by  the 

i  plaintiff  and  her  husband,  Charles  Fisher,  to  the  def end- 

i  ant,  Robert  E.  Overbay,  for  the  payment  of  $2,000,  and 

the  execution  of  a  mortgage  by  the  plaintiff  and  her 
said  husband  on  said  real  estate  in  Martin  county,  In- 
diana, to  secure  the  payment  of  said  note.  *  *  * 
That  the  defendant  Grant  Lemmon,  while  acting  for  and 
as  agent  of  the  defendant,  Robert  E.  Overbay,  in  carry- 
ing on  said  negotiations  and  securing  the  consumma- 
tion  of  the  trade  and  exchange  of  said  real  estate  in 
Martin  county,  Indiana,  for  said  real  estate  in  Pike 
county,  Indiana,  the  execution  of  deeds  to  effect  said 
trade  and  exchange,  and  the  execution  of  said  note  and 
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mortgage,  was  guilty  of  the  perpetration  of  a  fraud 
upon  the  plaintiff  by  making  false  and  fraudulent  repre- 
sentations as  to  the  character  and  value  of  said  real 
estate  in  Martin  county,  Indiana,  and  *  *  *  that 
solely  by  reason  of  said  false  and  fraudulent  representa- 
tions, the  plaintiff  and  her  said  husband,  while  relying 
upon  said  representations,  as  being  true  and  having  no 
knowledge  or  information  to  the  contrary,  were  induced 
thereby  to  and  did  execute  a  deed  to  the  defendant 
Robert  E.  Overbay  for  the  plaintiff's  said  real  estate 
in  Pike  county,  Indiana,  and  the  said  note  "f or  $2,000 
and  the  said  mortgage  to  secure  the  payment  of  the 
same,  as  above  found.  *  *  *  That  the  said  real 
estate  in  Pike  county,  Indiana,  was  on  the  20th  day  of 
November,  1913,  of  the  value  of  $1,500,  and  that  at 
the  same  time  the  said  real  estate  in  Martin  county, 
Indiana,  was  of  the  value  of  $2,000.  *  *  *  That 
said  deed,  note  and  mortgage  executed  by  the  plaintiff 
and  her  husband  to  the  defendant,  Robert  E.  Overbay, 
as  above  found,  are  invalid  and  wholly  void  and  ought 
to  be  set  aside  cancelled  and  held  for  naught.  *  *  * 
That  in  making  said  trade  and  exchange,  the  defendant, 
Robert  E.  Overbay,  as  a  part  of  the  consideration  for 
said  trade  and  exchange,  paid  to  the  plaintiff  the  sum 
of  $50.  *  *  *  That  before  the  commencement  of 
said  suit,  the  plaintiff  duly  tendered  to  the  defendant 
Robert  E.  Overbay  the  sum  of  fifty  dollars  in  United 
States  gold  coin  and  a  deed  duly  signed  and  acknowl- 
edged by  the  plaintiff  and  her  husband  for  the  recon- 
veyance of  said  Martin  county  real  estate  to  him,  and 
demanded  of  said  Robert  E.  Overbay  a  reconveyance  of 
the  said  Pike  county  real  estate  to  the  plaintiff,  and  that 
the  defendant,  Robert  E.  Overbay  refused  to  accept  said 
fifty  dollars  and  deed  so  tendered,  and  refused  to  recon- 
vey  to  the  plaintiff  said  real  estate  in  Pike  county,  In- 
diana."   The  court  further  finds  that  appellee  kept  her 
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tender  good  and  that  she  was  damaged  more  than  $1,000 
on  account  of  the  fraud  perpetrated  against  her. 

The  judgment  of  the  court  is,  in  substance,  that  the 
deed  for  the  Pike  county  farm,  the  note  and  the  mortgage 
on  the  Martin  county  farm  to  secure  it,  be  set  aside, 
cancelled  and  held  for  naught ;  that  the  clerk  deliver  the 
$50  to  defendant  Robert  E.  Overbay;  that  plaintiff 
take  nothing  by  way  of  damages;  that  a  commissioner 
appointed  by  the  court  execute  a  good  and  sufficient 
deed  for  the  Pike  county  farm  to  plaintiff;  and  that 
plaintiff  recover  her  costs. 

Appellants  filed  a  motion  to  modify  the  judgment, 
which  motion  reads  as  follows :  "The  defendants  *  *  * 
jointly  and  separately  and  severally  moves  the  court  to 
modify  its  findings  and  judgment  and  decree  therein 
in  the  following  particulars,  to  wit :  To  find  that  the  de- 
fendant lent  and  furnished  the  plaintiff  $200  in  the  mat- 
ter and  negotiations  of  the  trade  and  exchange  of  the 
land  of  plaintiff  in  Pike  county  for  the  lands  of  said 
Overbay  in  Martin  county,  all  as  said  lands  are  de- 
scribed in  the  complaint  of  plaintiff,  and  to  further  find 
that  plaintiff  has  never  at  any  time  tendered  or  paid  to 
said  Overbay  said  sum  of  $200  or  any  part  of  it  but  paid 
the  same  to  defendant  Lemmon  as  commissioners  for 
negotiating  said  trade  and  exchange ;  and  to  decree  that 
said  Overbay  is  entitled  to  and  ought  to  be  repaid  said 
sum  and  that  plaintiff  refund  and  pay  to  said  Overbay 
said  sum  of  $200  within  such  reasonable  time,  to  wit, 
such  time  as~  the  court  may  deem  just  and  reasonable 
between  the  parties,  and  to  also  adjudge  and  decree  that 
said  sum  be  declared  and  decreed  to  be  a  paramount 
lien  over  the  interest  of  plaintiff  in  said  Pike  county 
land  in  favor  of  said  Overbay  and  the  same  to  be  paid 
within  such  reasonable  time  as  the  court  may  fix  and 
determine  and  in  default  of  such  payment  the  said 
Overbay  foreclose  such  lien  as  mortgage  liens  are  fore- 
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closed  with  all  such  rights  and  remedies  as  in  such  case 
provided  by  law.     *     *     *" 

The  motion  was  overruled  by  the  court  and  appel- 
lants filed  their  joint  and  several  motion  for  new  trial, 
which  motion  was  also  overruled. 

The  errors  assigned  and  relied- on  for  reversal  are 
the  overruling  of:  (1)  "appellants'  motion  for  new 
trial";  (2)  "the  separate  and  several  motions  of  the  ap- 
pellants for  a  new  trial";  (3)  "the  motion  of  appellants 
to  modify  the  decree  and  judgment";  and  (4)  "the 
separate  and  several  motions  of  each  of  the  appellants 
to  modify  the  decree  and  judgment" 

The  third  and  fourth  assigned  errors  present  no 

question  for  the  reason  that  such  assignments  are  not 

supported   by   the   record.     The  motion    upon 

1.  which  the  court  ruled  was  "to  modify  its  findings 
and  judgment  and  decree."     Cleland  v.  Apple- 

gate  (1894),  8  Ind.  App.  499,  35  N.  E.  1108;  Evansville, 
etc.,  R.  Co.  v.  Lavender  (1893),  7  Ind.  App.  655,  34  N. 
E.  109,  847.    Ewbank's  Manual,  §137. 

Furthermore  appellants'  motion  to  modify  is  dual  in 

form.     It  contains  a  request  to  modify  the  findings  and 

a  request  to  modify  the  judgment  and  decree.     If 

2.  either  of  such  requests  should  have  been  denied 
the  court  committed  no  error  in  overruling  the 

motion. 

There  was  no  request  for  a  special  finding  in  this 

case;  therefore,  the  findings  of  the  court  above  set  out 

must  be  construed  as  a  general  finding.    Katter- 

3.  henry  v.  Arensman  (1915),  183  Ind.  347,  108  N. 
E.  101;  Hinshaw  v.  Security  Trust  Co.  (1911), 
48  Ind.  App.  351,  357,  93  N.  E.  567.     Appellants' 

4.  remedy,  if  any,  was  by  a  motion  for  new  trial  and 
not  by  motion  to  modify.     The  request  to  modify 

the  findings  should  have  been  denied. 

The  motion  for  new  trial  is  based  on  two  grounds: 


r 
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"1st.  That  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence.  2nd.  That  the  decision  of  the  court 
is  contrary  to  law.  Error  of  court  and  excepted  to  at 
time  in  overruling  that  motion  of  defendants  to  modify 
the  findings  and  judgment  of  the  court." 

The  overruling  of  a  motion  to  modify  the  judgment 

is  not  a  cause  for  a  new  trial.    People's  Sav.,  etc.,  Assn. 

v.  Spears  (1888),  115  Ind.  297,  17  N.  E.  570; 

5.  Duckwall  V.  Jones  (1901),  156  Ind.  682,  885,  58 
N.  E.  1055,  60  N.  E.  797. 

Appellants  contend  that  the  evidence  does  not  sustain 

the  decision  of  the  court  in  that  it  was  not  established 

by  the  evidence  that  Lemmon  was  the  agent  of 

6.  Overbay.    There  is  some  evidence  from  which 
the  court  may  have  reasonably  inferred  that 

Lemmon  was  acting  as  appellant  Overbay's  agent  in  the 
transaction.  This  court  will  not  weigh  the  evidence. 
Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  366.    See  under  (2)  28  Cyc  17. 


Fuller  v.   Supreme  Council  op  the  Royal 

Arcanum  et  al. 

[No.  9,158.    Filed  March  9,  1917.] 

1.  Evidence. — Burden  of  Proof. — Presumptions. — Although  evi- 
dence introduced  may  give  rise  to  a  presumption  in  favor  of  the 
party  having  the  burden  of  proof  which  will  require  the  adverse 
party  to  go  forward  with  evidence,  the  burden  of  proof  is  not 
thereby  shifted,    p.  60. 

2.  Insurance. — Designation  of  Beneficiary. — Dependence. — While 
dependence,  as  used  in  a  by-law  of  a  fraternal  insurance  asso- 
ciation providing  that  one  applying  for  insurance  shall  state  in 
his  application  the  dependence  of  the  person  designated  as  bene- 
ficiary, cannot  rest  on  purely  voluntary  or  charitable  impulse, 
it  is  not  confined  to  strict  legal  grounds,  but  may  rest  on  moral 
or  equitable  grounds  as  well.    p.  61. 

3.  Insurance. — Fraternal. — Benefit   Certificate. — Dependency. — 

Vol.  64—4 
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Proof. — In  an  action  on  a  benefit  certificate  issued  by  a  frater- 
nal insurance  association,  the  by-laws  of  which  provided  that 
benefits  could  be  made  payable  to  a  person  dependent  upon  the 
member  for  maintenance,  proof  by  defendant  association  that 
plaintiff  was  not  related  to  deceased  and  was  not  living  with 
him  at  the  time  of  his  decease  made  a  prima  facie  case  of  non- 
dependence,    p.  61. 

4.  Insurance. — Fraternal. — Action  on  Benefit  Certificate. — De- 
pendency.— Burden  of  Proof. — Where,  in  an  action  on  a  benefit 
certificate  issued  by  a  fraternal  insurance  association,  defend- 
ant association  admitted  liability  and  requested  the  court  to 
designate  the  proper  beneficiary  under  the  by-laws  providing 
that,  until  the  applicant  designate  the  beneficiary  in  accordance 
with  such  by-laws,  no  person  could  be  recognized  as  such,  and 
that  each  applicant  shall  enter  on  his  application  the  name, 
residence  and  relationship  or  dependence  of  the  beneficiary,  and 
plaintiff  was  designated  in  the  application  as  a  beneficiary  and 
described  as  bearing  the  relationship  of  cousin  in  the  first  de- 
gree of  the  insured,  evidence  by  defendant  showing  that  plain- 
tiff was  in  no  way  related  to  deceased  and  that  the  by-laws 
further  provided  that  she  could  not  recover  on  the  certificate 
as  a  dependent  without  such  proof  of  dependency  as  would  be 
satisfactory  to  certain  officers  of  the  association,  destroyed  the 
prima  facie  case  made  by  plaintiff  by  the  introduction  of  her 
certificate,  and  placed  upon  her  that  burden  of  proving  that 
she  was  decedent's  dependent,    pp.  62,  64. 

6.  Insurance. — Fraternal. — Action  on  Benefit  Certificate, — By- 
Laws. — In  an  action  on  a  benefit  certificate  issued  by  a  frater- 
nal insurance  association,  defendant  association  may  invoke  a 
provision  of  its  by-laws  against  the  beneficiary  named  in  the 
certificate,  but  this  right  cannot  be  asserted  against  such  named 
beneficiary  in  an  action  by  a  contesting  beneficiary,    p.  63. 

From  Posey  Circuit  Court;  Herdis  Clements,  Judge. 

Action  by  Nancy  Ellen  Fuller  against  the  Supreme 
Council  of  the  Royal  Arcanum  and  others.  From  an 
adverse  judgment,  the  plaintiff  appeals.    Affirmed. 

G.  K.  Denton  and  Kreuzberger  &  Market,  for  appel- 
lant. 

Brill,  Hatfield  &  Brady  and  Ensle  &  Covert,  for  ap- 
pellees. 

Hottel,  J. — This  is  an  appeal  in  an  action  brought  by 
appellant  against  appellee  "Supreme  Council  of  the 
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Royal  Arcanum"  (hereinafter  referred  to  as  the  "asso- 
ciation") and  others  to  recover  on  a  beneficiary  certifi- 
cate  issued  by  said  association.  The  complaint,  after 
setting  out  the  nature  and  character  of  said  association, 
alleges  that  it,  on  September  3,  1888,  accepted  Hiram 
Lynn  as  a  member  thereof  and  issued  to  him  a  certifi- 
cate of  insurance  by  which  it  agreed  to  pay  to  his  wife, 
Anna  Lynn,  $3,000  on  his  death ;  that  in  July,  1898,  the 
amount  of  insurance  was  reduced  to  $1,500;  that  on 
December  7,  1907,  Anna  Lynn  died,  and  said  certificate 
was  afterward  changed  and  made  payable  two-thirds 
to  Marie  Leipold,  granddaughter,  and  one-third  to 
Eunice  Hewig,  cousin,  of  the  member;  that  on  March 
2,  1908,  the  beneficiary  was  again  changed  and  the 
certificate  made  payable  to  Thomas  D.  LeMasters,  for 
the  benefit  of  appellant,  Nancy  E.  Fuller ;  that  the  mem- 
ber, Hiram  Lynn,  died  December  12,  1912,  and  that  ap- 
pellant had  performed  all  the  conditions  of  the  contract, 
etc. ;  that  a  copy  of  the  certificate  is  not  filed  with  the 
complaint  because  the  same  is  unlawfully  withheld  by 
A.  L.  Kingsbury,  who  claims  to  hold  it  under  the  author- 
ity given  by  said  LeMasters;  that  said  LeMasters,  if 
ever  created  trustee,  has  moved  out  of  the  State  and  re- 
pudiated said  trust. 

LeMasters  and  Kingsbury  were  made  defendants  be- 
low, but  they  are  eliminated  from  further  considera- 
tion by  an  agreement  between  the  parties  to  the  effect 
that  LeMasters  had  removed  from  the  State,  and  that, 
if  appellant  was  entitled  to  recover,  she  was  entitled  to 
do  so  under  her  own  name ;  that  said  Kingsbury's  inter- 
est in  said  matter  resulted  from  his  advancing  money 
to  pay  the  decedent's  assessments  for  a  number  of  years, 
and  that  he  should  have  judgment  for  the  amount  he 
paid  with  interest,  etc. 

The  association  filed  an  answer  in  three  paragraphs, 
the  second  of  which  was  withdrawn.    The  first  para- 
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graph  is  a  general  denial,  and  the  third  alleges  that  it 
is  a  fraternal  insurance  association;  that  as  a  part  of 
its  by-laws  in  full  force  and  effect  at  the  time  of  the 
issuance  of  the  beneficiary  certificate  sued  on,  there 
were  §§324,  326  and  330.  These  sections  are  set  out 
in  said  answer,  the  provisions  of  which,  pertinent  to  the 
questions  to  be  determined,  are  as  follows : 

"Sec.  324.  A  benefit  may  be  made  payable  to 
any  one  or  more  persons  of  any  of  the  following 
classes,  to  wit:  Grade  1st.  Member's  wife."  Here 
follows  member's  relatives,  by  blood  or  marriage 
specially  named  in  twenty  grades,  ranging  from 
wife  to  stepchildren,  the  third  grade  being  the 
member's  grandchildren,"  and  grade  tenth  being 
member's  cousins  in  the  first  degree."  Said  sec- 
tion of  the  by-laws  then  continues  as  follows:  "In 
either  of  which  cases  no  proof  of  dependency  of  the 
beneficiary  designated  shall  be  required." 

"'Class  Second:  (1)  To  an  affianced  wife  or  any 
person  who  is  dependent  upon  the  member  for 
maintenance  (food,  clothing,  lodging  or  educa- 
tion) ;  in  either  of  which  cases  written  evidence  of 
the  affianced  relation  or  dependency,  within  the  re- 
quirements of  the  laws. of  the  Order,  must  be  fur- 
nished  to  the  satisfaction  of  the  Supreme  Secretary 
before  the  Benefit  Certificate  can  be  issued" 

"2.  Neither  the  decision  of  the  Supreme  Secre- 
tary, nor  the  issuance  of  a  Benefit  Certificate  shall 
be  conclusive  as  to  the  fact  of  the  affianced  relation 
or  dependency. 

"(3).  //  such  satisfactory  evidence,  either  of 
the  affianced  relation,  dependency,  or  of  legal  adop- 
tion is  not  furnished,  as  hereinbefore  provided, 
prior  to  the  decease  of  the  member,  no  benefit  shall 
be  paid  unless  such  evidence  is  furnished  to  the  sat- 
isfaction of  the  Supreme  Secretary  and  Examiner 
of  claims. 

"(4) .  A  certificate  may  be  made  payable  *  *  * 
to  a  person  who  may  receive  the  proceeds  for  the 
benefit  of  the  beneficiary,  or  beneficiaries  within  the 
classes  designated  by  the  laws  of  the  Order.  The 
names  and  relationship  of  the  beneficiary  must  be 
specified  in  all  such  cases.     *     *     * 

"Sec.   326.    A  benefit  certificate   shall  not  be 


NOVEMBER  TERM,  1916.  53 

Fuller  v.  Supreme  Council,  etc. — 64  Ind.  App.  49. 

made  payable  to  a  creditor,  nor  to  a  person  not  a 
wife  or  relative,  upon  whom  the  member  is  depend- 
ent for  maintenance  nor  be  held  or  assigned,  in 
whole  or  in  part,  to  secure  or  to  pay  any  debt  which 
may  be  owing  by  the  member  or  any  other  person. 
"Sec.  330.  If  at  the  time  of  the  death  of  a  mem- 
ber who  has  designated  as  beneficiary,  a  person  of 
Class  second,  the  dependency  required  by  the  laws 
of  the  order  shall  have  ceased,  or  shall  be  found 
not  to  have  existed,  *  *  *  or  if  any  designa- 
tion shall  fail  for  illegality  or  otherwise,  then  the 
benefit  shall  be  payable  to  the  person  or  persons 
mentioned  in  Class  first,  Sec.  No.  324,  if  living,  in 
the  shares  and  orders  of  precedence  by  grade  as 
therein  enumerated,     *     *     *." 

Said  answer  then  alleges  that  the  plaintiff  was  not 
and  is  not  related  to  the  member,  Hiram  Lynn,  in  any 
way  nor  in  any  degree ;  that  she  was  at  no  time  depend- 
ent upon  him  in  any  way  as  provided  for  in  the  by-laws 
of  said  association;  that  at  the  time  of  the  issuance 
of  such  certificate,  and  continuously  ever  since,  and 
now,  there  was  and  is  living  a  granddaughter  of  said 
member,  viz.,  Marie  Leipold;  that  during  all  of  said 
time,  said  Marie  Leipold  was,  and  still  is,  an  infant 
under  the  age  of  twenty-one  years;  that  said  member 
had  no  wife,  child  or  children  when  the  certificate  herein 
sued  on  was  issued,  and  the  only  relative  he  then  or 
has  since  had  was  said  Marie  Leipold,  his  grandchild; 
that  said  Marie  Leipold  is  still  living  and  is  the  only 
living  person  qualified  to  receive  the  proceeds  from  the 
beneficiary  certificate  herein  sued  on,  under  and  pur- 
suant to  said  sections  above  set  out;  that  said  asso- 
ciation does  not  deny  its  liability  for  the  payment  of 
the  amount  due  on  the  certificate,  but  says  that  by  vir- 
tue of  the  by-laws  and  the  facts  herein  set  out,  said 
amount  is  due  and  payable  to  said  Marie  Leipold,  grand- 
daughter, to  whom  the  association  admits  liability  and 
it  is  willing  to  pay  said  amount  to  her  and  will  do  so 
when  it  is  determined  that  the  plaintiff  herein  is  not 
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entitled  to  receive  the  same.  The  prayer  asks  for 
judgment  and  that  defendant  association  be  discharged 
from  any  obligation  to  plaintiff.  To  this  answer  ap- 
pellant filed  a  reply  in  general  denial,  and  a  special  reply 
which,  for  the  purposes  of  the  question  presented  by  the 
appeal,  is  not  important  and  need  not  be  indicated. 

Upon  application,  H.  Leipold,  as  guardian  of  Marie 
Leipold,  was  made  a  party  defendant  to  the  action  and 
filed  a  cross-complaint,  the  averments  of  which  are  sub- 
stantially the  same  as  those  contained  in  said  third  para- 
graph of  answer.  In  such  cross-complaint,  judgment 
is  asked  in  favor  of  said  grandchild  as  beneficiary  under 
said  certificate. 

Upon  the  issues  thus  formed,  the  case  was  submitted 
to  a  jury  for  trial.  A  stipulation  offered  and  read  as 
part  of  the  evidence  provided,  in  part,  as  follows :  For 
the  purpose  of  this  trial  the  parties  agree:  (1)  That  the 
constitution  and  by-laws  of  the  code  of  1912,  issued  by 
the  association,  and  its  subordinate  lodges,  which  are 
now  and  have  been  in  full  force  and  effect  during  all 
the  time  that  Hiram  Lynn  has  been  a  member,  that  any- 
thing contained  in  such  constitution  and  by-laws  perti- 
nent and  relevant  to  the  issues  herein  may  be  intro- 
duced on  such  trial  by  any  of  the  parties  hereto,  with- 
out proof  of  their  authenticity.  (3)  That  the  associa- 
tion "makes  no  defense  herein  by  reason  of  proofs  of 
death  not  having  been  made  regularly  as  required  but 
that  the  same  has  been  by  it  waived,  and  the  only  issue 
herein  is  as  to  who  is  entitled  to  the  amount  due  on  said 
benefit  certificate."  (Our  italics.)  (4)  That  since" 
Thomas  D.  LeMasters,  the  trustee  mentioned  in  said 
certificate,  abandoned  his  trust  and  departed  from  the 
State  of  Indiana,  the  plaintiff  is  the  proper  party  to 
bring  this  action  so  far  as  concerns  any  right  that  she 
or  said  LeMasters,  as  her  trustee,  might  have  in  the 
certificate  sued  on. 
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The  appellant  testified  that  Hiram  S.  Lynn  died  in 
December,  1912,  at  St.  Mary's  Hospital  in  Evansville 
and,  on  cross-examination,  said  that  she  was  not  related 
to  him.  She  then  offered  in  evidence  the  certificate  on 
which  her  action  is  based  and  a  stipulation  to  the  effect 
that  the  original  certificate  was  issued  October  29, 1888, 
and  that  the  one  sued  upon  was  a  change  afterwards 
made.  The  provisions  of  such  certificate  which  names 
appellant  as  beneficiary  provides  as  follows : 

'These  conditions  (before  set  out)  being  com- 
plied with,  the  Supreme  Council  of  the  Royal  Ar- 
canum hereby  promises  and  binds  itself  to  pay  out 
of  its  Widows  and  Orphans'  Benefit  Fund  to 
Thomas  D.  LeMasters  without  bond  for  the  bene- 
fit of  Nancy  E.  Fuller  (cousin  in  the  first  degree) 
a  sum  not  exceeding  Fifteen  Hundred  Dollars  in  ac- 
cordance with  and  under  the  provisions  of  the  laws 
governing  said  Fund,  upon  satisfactory  evidence  of 
the  death  of  said  member,  and  upon  the  surrender 
of  this  Certificate;    *    *    *"     (Our  italics.) 

Upon  this  evidence,  appellant  rested  her  case. 

The  appellee  then  offered  a  witness,  Unice  Hewig, 
who  testified  to  her  acquaintance  with  Mr.  Lynn  and  his 
family  for  a  period  of  eleven  years,  and  that  Marie 
Leipold,  a  granddaughter,  was  his  only  living  relative 
of  which  she  had  any  knowledge.  The  association  then 
read  in  evidence  the  notice  of  change  of  beneficiary 
given  by  the  member  February  28,  1908,  as  follows: 

"ROYAL  ARCANUM. 

Evansville,  Ind.,  Feb.  28,  1908. 

"To  Alfred  T.  Turner, 
Supreme  Secretary. 

"I  herewith  surrender  and  return  to  the  Supreme 
Council  of  the  Royal  Arcanum,  my  Benefit  Certifi- 
cate, No.  25639,  and  direct  that  a  new  one  be  is- 
sued to  me,  payable  to  the  following  named  bene- 
ficiary (or  beneficiaries) : 

"  (If  more  than  one  beneficiary,  designate  shares 
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of  each  by  fraction  of  the  whole  amount' thus:  one- 
half,  one-third,  two-fifths,  three-thirtieths,  etc.,) 


"Full  Name  of 
Beneficiary. 


Relationship  or 
Dependence. 


Residence  of 
Beneficiary. 


Share  of 
Beneficiary. 


Thomas  D .  LeM  asters, 
residing  at 


Nancy  E.  Fuller 


Cousin  in  the  first 
degree  and  a  blood 
relative. 


426  Olive  St.,  Evaas- 

ville,  Ind. 
1123  E.Delaware  St., 

E vans vi lie,  Ind. 


Fee  of  fifty  cents  enclosed. 

Hiram  S.  Lynn. 

address:  1123  E.  Delaware  St.,  Evansville,  Ind. 

"I  hereby  certify  that  the  above  designation  was 
delivered  to  the  Secretary  of  this  Council,  on  Feb- 
ruary 28, 1908,  and  the  fee  of  fifty  cents  to  the  Sec- 
retary on  February  14,  1908. 

C.  C.  Pack,  Secretary     • 

Of  VANDERBURGH  COUNCIL,  No.  1129. 

Located  at  Evansville,  State  of  Indiana." 
(Seal) 

The  surrendered  benefit  certificate  was  also  read  in 
evidence  and  contained  a  beneficiary  proviso  the  same 
as  that  above  indicated,  except  that  the  promise  to  pay 
was  "to  Marie  Leipold  (granddaughter)  two-thirds  and 
to  Eunice  Hewig  (cousin  in  the  first  degree)  one-third." 
The  sections  of  the  by-laws  set  out  in  the  answer,  supra, 
and  §323  were  read  in  evidence.  The  latter  section 
provides  as  follows : 

"Each  applicant  shall  enter  upon  his  application 
the  name  or  names,  residence,  and  relationship  or 
dependence  of  the  person  or  persons  of  the  classes 
in  the  next  Section  embraced,  to  whom  he  desires 
his  benefit  paid,  and  the  same  shall  be  entered  in 
the  Benefit  Certificate  according  to  said  direction. 

"1.  The  power  to  designate  his  beneficiary  can- 
not be  delegated  by  a  member  to  his  wife.  Until 
the  designation  is  made  in  accordance  with  the  laws 
and  requirements  of  the  Order,  no  person  can  be 
recognized  as  a  beneficiary,  and  no  certificate  can 
issue." 
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The  foregoing  is  the  substance  of  all  the  evidence 
given  in  the  case  in  any  way  affecting  the  question  at- 
tempted to  be  presented  by  this  appeal.  At  its  close, 
appellant  tendered  a  peremptory  instruction  in  her 
favor  and  asked  that  the  court  give  it.  She  also  ten- 
dered an  instruction  in  which  the  court  was  asked  to 
tell  the  jury  that  the  burden  was  on  said  association  to 
prove  that  appellant  was  not  dependent  upon  said  de- 
ceased member,  and  that  she  was  ineligible  as  a  bene- 
ficiary under  said  certificate.  Each  of  these  instruc- 
tions  was  refused,  and  at  the  request  of  the  associa- 
tion and  the  cross-complainant,  the  court  gave  an  in- 
struction which  told  the  jury,  in  effect,  that  if  it  found 
that  appellant  was  not  a  cousin  in  the  first  degree  of  the 
deceased  member,  and  was  not  related  in  any  degree  to 
said  member,  the  burden  was  then  on  her  to  prove  that 
"she  was  dependent  upon  the  member  or  otherwise 
qualified  to  be  a  beneficiary  by  being  a  member  of  some 
other  class  of  qualified  beneficiaries  as  defined  in  the 
by-laws  which  have  been  read  in  evidence." 

The  jury  returned  a  verdict  for  appellees,  after  which 
appellant  moved  for  a  new  trial.  This  motion  was  over- 
ruled, and  this  ruling  was  assigned  as  error  and  relied 
on  for  reversal.  The  motion  contains  separate  grounds 
challenging  the  action  of  the  trial  court  in  refusing  to 
give  and  in  giving  said  indicated  instructions  and  also 
challenges  the  verdict  as  being  contrary  to  law  and  not 
sustained  by  sufficient  evidence. 

We  are  met  at  the  threshold  of  the  consideration  of 
the  questions  attempted  to  be  presented  by  the  appeal 
with  a  strong  insistence  by  appellees  that,  because  of 
appellant's  failure  to  comply  with  the  rules  of  the  court 
in  the  preparation  of  her  briefs,  no  question  is  presented 
by  her  appeal.  The  briefs  are  open  to  the  criticism  that 
appellant  assumes  therein,  as  though  conceded,  that  the 
questions  which  she  attempts  to  present  are  properly 


58  APPELLATE  COURT  OF  INDIANA, 

Fuller  v.  Supreme  Council,  etc. — 64  Ind.  App.  49. 

saved  and  presented  by  the  record,  instead  of  setting 
out  in  her  brief  enough  of  the  record  to  show  that  such 
questions  are  in  fact  presented.  However,  though  said 
infirmities  may  be  such  as,  under  the  rules  of  the  court, 
would  prevent  a  reversal  of  the  judgment  of  the  trial 
court,  our  investigation  and  consideration  of  the  merits 
of  the  appeal  convinces  us  that  such  a  result  is  likewise 
precluded  by  a  disposition  of  the  appeal  on  its  merits ; 
and  hence,  the  further  consideration  of  said  infirmities 
would,  in  any  event,  be  of  little  importance  or  concern 
to  either  of  said  parties.  We  therefore  go  directly  to 
the  merits  of  the  appeal. 

By  the  several  grounds  of  her  motion  for  new  trial, 
appellant  presents,  in  different  form,  the  same  ques- 
tion. It  is  conceded  that  appellant  was  not  and  is  not 
a  cousin  of  Hiram  S.  Lynn,  and  was  not  and  is  not  re- 
lated to  him  in  any  way;  that  if  she  is  entitled  to  re- 
cover at  all  upon  the  certificate  on  which  her  action  is 
based,  it  is  as  a  dependent  of  said  Lynn.  It  is  further 
conceded,  in  effect,  that  if,  under  the  issues,  the  burden 
was  on  appellant  to  show  that  she  was  a  dependent  on 
said  Lynn,  then  any  error,  if  any,  committed  by  the 
trial  court  in  its  instructions,  was  in  appellant's  favor 
rather  than  against  her ;  that  if  appellant  is  not  eligible 
as  the  beneficiary  under  said  certificate,  the  judgment 
in  favor  of  the  association  on  appellant's  complaint  and 
the  judgment  in  favor  of  the  cross-complainant  on  her 
cross-complaint  were  proper. 

Appellant  insists,  however,  in  effect,  that  the  burden 
was  on  appellees  to  allege  and  prove  that  she  was  not 
eligible  as  a  beneficiary  of  said  certificate  under  any  or 
either  of  the  classes  of  beneficiaries  recognized  and  pro- 
vided for  in  the  by-laws  of  said  association ;  and  hence, 
that  the  trial  court  erred  in  giving  said  instruction 
which  placed  on  appellant  the  burden  of  proving  that 
she  was  dependent  on  said  deceased  member ;  that  there 
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is  no  evidence  that  appellant  was  not  such  a  dependent ; 
and  hence,  that  the  court  should  have  given  the  per- 
emptory instruction  tendered  by  appellant,  and  that,  for 
the  same  reason,  the  verdict  is  not  sustained  by  suf- 
ficient evidence  and  is  contrary  to  law.  In  support  of 
her  contention,  appellant  cites  the  following  cases:  Nye 
V.  Grand  Lodge,  etc.  (1893),  9  Ind.  App.  131,  36  N.  E. 
429;  Supreme  Lodge,  etc.  v.  Davis  (1899),  26  Colo.  252, 
58  Pac.  595;  Supreme  Lodge,  etc.  V.  Knight  (1889),  117 
Ind.  489,  20  N.  E.  479,  3  L.  R.  A.  409 ;  People's  Mutual, 
etc.,  Society  v.  McKay  (1895),  141  Ind.  415,  39  N.  E. 
231,  40  N.  E.  910;  Supreme  Lodge,  etc.  V.  Johnson 
(1881),  78  Ind.  110. 

Appellees,  on  the  other  hand,  insist  in  effect  that  in- 
asmuch as  the  certificate  on  which  appellant  bases  her 
action  designates  appellant  as  a  cousin,  the  prima  facie 
case,  made  by  the  introduction  of  such  certificate,  was  a 
right  to  recover  as  such  cousin,  under-grade  tenth  of  the 
beneficiaries  provided  for  in  the  first  class  enumerated 
in  the  by-laws,  supra,  and  hence,  that  when  said,  appel- 
lees introduced  in  evidence  said  by-laws,  the  evidence 
showing  that  appellant  was  in  no  way  related  to  the 
deceased  member  and  that  the  only  living  relative  and 
person  eligible  as  a  beneficiary  under  said  first  class  of 
beneficiaries  was  his  grandchild,  they  thereby  destroyed 
the  prima  facie  case  made  by  appellant,  and  put  upon  her 
the  burden  of  showing  that  she  was  a  dependent  or 
otherwise  eligible  as  a  beneficiary  under  some  other 
class  provided  for  by  said  by-laws.  In  support  of  this 
contention  the  following  cases  are  cited.  Johnson  v. 
Grand  Lodge,  etc.  (1914),  91  Kan.  314,  137  Pac.  1190, 
50  L.  R.  A.  (N.  S.)  461,  Bush  v.  Modern  Woodmen 
(1915),  (Iowa)  152  N.  W.  31,  and  Duenser  v.  Supreme 
Council,  etc.  (1914),  262  111.  475,  104  N.  E.  801,  51  L. 
R.  A.  (N.  S.)  726. 

Appellees  also  invoke  the  principle  of  law  which  re- 
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lieves  a  party  from  proving  the  nonexistence  of  a  fact, 
the  existence  or  nonexistence  of  which  is  peculiarly 
within  the  knowledge  of  his  adversary,  citing:  Great 
Western  R.  Co.  V.  Bacon  (1863),  30  111.  347,  83  Am. 
Dec.  199;  State,  ex  rel.  v.  Board,  etc.  (1903),  162  Ind. 
580,  595,  68  N.  E.  295,  70  N.  E.  373,  984 ;  Goodwin  V. 
Smith  (1880),  72  Ind.  113,  117,  37  Am.  Rep.  144; 
Giberson  v.  Jolley  (1889),  120  Ind.  301,  303,  22  N.  E. 
306;  Shearer  V.  State  (1844),  7  Blackf.  99;  Wiley  V. 
State  (1876),  52  Ind.  5*6,  517;  Morel  v.  State  (1883), 
89  Ind.  275;  and  they  insist  that  in  such  a  case,  any 
evidence  which  tends  to  show  the  truth  of  the  negative 
averment  will  be  sufficient  to  shift  the  burden  of  such 
issue  to  the  opposite  party,  citing  Compton  V.  Benham 
(1909),  44  Ind.  App.  51,  85  N.  E.  365;  Colorado  Coal, 
Co.  v.  United  States  (1887),  123  U.  S.  307,  317,  8  Sup. 
Ct.  131,  31  L.  Ed.  182. 

First,  considering  the  last  of  appellees'  contentions, 

their  statement  of  the  principle  contended  for  is  not 

accurate,  in  that  it  confuses  the  question  of  the 

1.  burden  of  proof  on  an  issue  with  the  shifting 
of  the  duty  of  the  respective  parties  to  a  liti- 
gation to  go  forward  with  the  evidence.  Certain  evi- 
dence may  give  rise  to  a  presumption  in  favor  of  the 
party  having  the  burden  of  proof,  which  will  impose 
upon  the  adverse  party  the  necessity  or  duty  of  going 
forward  with  the  evidence,  but  the  burden  of  proof  is 
not  thereby  shifted.  The  burden  of  the  issue  continues 
where  the  law  places  it  though  some  presumptions  in 
favor  of  the  party  who  bears  it  may  require  the  adverse 
party  to  go  forward  with  the  proof.  Keys  v.  McDowell 
(1913),  54  Ind.  App.  263, 100  N.  E.  385,  and  cases  there 
cited. 

The  principle,  however,  for  which  appellees  contend 
should,  we  think,  have  influence  in  this  case.    Depend- 
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ence,  as  used  in  appellee  association's  by-laws, 

2.  while  it  cannot  rest  on  a  purely  voluntary  or 
charitable  impulse,  is  not  confined  to  strict  legal 

grounds,  but  may  rest  on  moral  or  equitable  grounds  as 
well.  Caldwell  v.  Grand  Lodge,  etc.  (1905),  148  Cal. 
195,  82  Pac.  781,  2  L.  R.  A.  (N.  S.)  653,  and  note,  113 
Am.  St.  219 ;  Johnson  V.  Grand  Lodge,  etc.,  supra. 

It  follows  that  the  existence  of  such  dependence,  and 
the  grounds  upon  which  it  rests,  may  be  within  the  ex- 
clusive knowledge  of  the  two  parties  between 

3.  whom  such  relation  is  sustained.    And  if,  for  the 
sake  of  the  argument,  it  be  assumed  that  the 

burden  of  proof  was  on  appellees  to  prove  that  appel- 
lant was  not  a  dependent  of  the  deceased  member,  we 
think  that,  under  the  facts  of  this  case,  there  is  strong 
reason  for  holding  that  when  they  showed  that  she  was 
in  no  way  related  to  deceased,  and  was  not  a  member 
of  his  family  or  living  with  him  at  the  time  of  his  death, 
they  made  a  prima  facie  case  of  nondependence.  The 
most  that  appellees  could  have  proved,  in  addition  to 
what  they  did  prove,  would  have  been  to  have  offered 
witnesses  who  knew  the  deceased  member  and  offered 
evidence  of  a  negative  character  to  the  effect  that  they 
had  no  knowledge  of  any  relationship  of  dependence  be- 
tween appellant  and  said  deceased  member.  The  fact 
whether  dependence  did  or  did  not  exist,  and  the 
grounds  upon  which  it  rested,  was  known  to  appellant, 
and  possibly,  after  the  member's  death,  was  known  to 
her  alone.  The  natural  and  reasonable  presumption 
would  be  that  no  relationship  of  dependence  exists  be- 
tween two  adult  persons,  in  no  way  related,  and  living 
separate  and  apart,  and  when  such  facts  are  shown 
against  a  litigant  claiming  the  benefit  of  dependence 
under  such  conditions  as  appellant  was  here  claiming  it, 
both  reason  and  justice  favor,  and  no  harm  would  re- 
sult from  the  indulgence  of  a  presumption  against  the 
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dependence  of  such  claimant  which  would. put  upon  him 
or  her  the  necessity  of  going  forward  with  the  proof 
showing  such  dependence. 

Going'  back,  however,  to  appellant's  contention,  we 
next  inquire  whether  the  burden  was  on  appellees  to 

show  that  appellant  was  in  fact  not  a  dependent 
4.    of  said  deceased  member.    There  is  language  in 

some  of  the  cases  before  cited  which  seems  to 
lend  support  to  this  contention,  but  the  facts  of  these 
cases  as  presented  by  both  the  issues  and  the  evidence, 
are  so  different  from  those  of  this  case,  that  such  lan- 
guage, when  read  in  the  light  of  the  facts  of  the  re- 
spective cases  in  which  it  is  used,  can  throw  but  little 
light  on  the  question  as  here  presented.  In  fact,  none 
of  the  cases  cited  by  either  appellant  or  appellees,  and 
none  that  we  have  been  able  to  find,  expressly  and  con- 
clusively settle  the  question  here  presented.  It  will,  of 
course,  be  conceded  that  the  burden  was  on  appellant  to 
show  a  cause  of  action  against  said  association.  This 
was  done,  or  at  least  a  prima  facie  case  was  made,  when 
she  introduced  in  evidence  the  certificate  which  named 
her  as  beneficiary.  (See  cases  cited  supra,  relied  on  by 
appellant.)  Such  certificate,  however,  upon  its  face 
shows  that  she  was  named  therein  as  a  cousin.  This 
was  the  certificate  upon  which  her  right  of  action  was 
predicated.  The  prima  facie  case  made  by  it,  when  it 
is  read  in  the  light  of  the  by-laws  of  such  association, 
supra,  which  authorized  it,  was  a  right  to  recover  as  a 
beneficiary  of  the  first  class  named  in  said  by-laws,  to 
wit,  under  grade  third,  as  a  cousin  of  the  deceased  mem- 
ber. When  appellant,  herself,  admitted  that  she  was 
not  a  cousin  of  the  deceased  member,  and  in  no  way 
related  to  him,  she  destroyed  her  prima  fade  case,  un- 
less, as  appellant  contends,  the  fact  that  she  was  named 
as  a  beneficiary,  imposed  on  appellees  the  duty  of  show- 
ing that  she  was  not  eligible  as  a  beneficiary  under  any 
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provision  of  the  by-laws  of  such  association.  Appel- 
lant would  have  some  reason  and  authority  for  her  con- 
tention if  the  appellant  were  named  generally  as  a  bene- 
ficiary, especially  if  the  contest  were  between  the  asso- 
ciation and  appellant  alone,  and  the  association  were 
denying  any  liability  upon  said  certificate,  or  if  the  con- 
test were  between  two  contending  claimants  alone.  In 
this  respect,  the  facts  of  the  instant  case,  as  affecting 
the  question  under  consideration,  materially  distinguish 
it  from  the  cases  cited  by  appellant,  to  which  might  be 
added,  among  others,  the  following:  James  v.  Supreme 
Council,  etc.  (1904),  130  Fed.  1014;  Kittredge  V.  Fire- 
men's  etc.,  Assn.  (1906),  191  Mass.  23,  77  N.  E.  648; 
Tepper  V.  Supreme  Council,  etc.  (1900),  61  N.  J.  Eq. 
638,  47  Atl.  460,  88  Am.  St.  449 ;  Johnson  V.  Knights, 
etc.  (1890),  53  Ark.  255,  13  S.  W.  794,  8  L.  R.  A.  732; 
Johnson  V.  VanEpps  (1884),  110  111.  551;  Munhall  v. 
Daly  (1890),  37  111.  App.  628;  Knights  V.  Watson 
(1888),  64  N.  H.  517,  15  Atl.  125;  Coulson  V.  Flynn 
(1905) ,  181  N.  Y.  62,  73  N.  E.  507 ;  Schoales  V.  Order 
of  Sparta  (1903),  206  Pa.  St.  11,  55  Atl.  766;  Taylor 
V.  Hair  (1901),  112  Fed.  913. 

The  association  may  invoke  the  provisions  of  its 

by-laws  against  the  beneficiary  named  in  a  certificate 

issued  by  it,  but  this  right  cannot  be  asserted 

5.  against  such  named  beneficiary  by  a  contesting 
beneficiary  in  a  suit  between  such  contestants. 
And  where  a  beneficiary  is  narked  generally  in  a  certifi- 
cate and  the  suit  is  against  the  association  and  it  denies 
any  liability  on  the  certificate,  it  may  be  that,  as  ap- 
pellant claims,  to  overthrow  the  prima  facie  case  made 
by  such  certificate,  such  association  must  show  that  the 
beneficiary  is  not  eligible  under  any  provision  of  its  by- 
laws. 

In  the  instant  case,  however,  the  association  is  in 
court  not  denying  liability,  but  admitting  it,  and  in- 
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yoking  the  aid  of  its  by-laws  to  enable  the  court 
4.    to  say  who  is  the  proper  and  eligible  beneficiary 

of  the  certificate  issued  by  it,  and  who  is  entitled 
to  receive  the  funds  provided  for  therein.  These  by- 
laws provide,  in  effect  (Sec.  323,  supra),  that,  until  the 
applicant  designates  a  beneficiary  in  accord  with  such 
by-laws,  no  person  can  be  recognized  as  a  beneficiary 
and  no  certificate  can  issue;  that  each  applicant  shall 
enter  on  his  application  the  name,  residence  and  re- 
lationship or  dependence  of  the  beneficiary.  Pursuant 
to  these  requirements,  the  member  designated  appellant 
as  his  beneficiary,  and  represented  that  she  was  his 
cousin  and  hence  entitled  to  be  made  such  beneficiary 
without  further  proof.  The  association  issued  the  cer- 
tificate in  suit  upon  this  representation  and  therein  des- 
ignated appellant  as  the  member's  cousin,  and,  as  such, 
a  beneficiary  under  class  first,  supra. 

As  before  indicated,  the  burden  was  on  appellant  to 
show  a  certificate  which  entitled  her  to  recover.  She 
made  her  prima  facie  case  by  introducing  the  certificate 
in  suit  which  entitled  her  to  recover  as  a  cousin,  but  she 
did  not  thereby  shift  the  burden  of  proof  on  the  issue 
of  her  right  to  recover,  and  when  appellees  showed  that 
she  was  in  no  way  related  to  the  deceased  member  and 
hence  not  entitled  to  recover  as  a  member  of  the  first 
class,  and  showed  further,  by  said  by-laws,  that  she 
could  not  recover  as  a  dependent  of  the  deceased  mem- 
ber without  proof  of  her  dependency ;  that  the  furnish- 
ing of  satisfactory  written  evidence  of  such  dependency 
was  a  condition  to  the  issuing  of  the  certificate  to  her 
as  a  dependent  in  the  first  instance ;  and  that  when  such 
evidence  had  not  been  furnished,  in  the  lifetime  of  the 
member,  no  benefit  could  be  paid  unless  such  evidence 
were  furnished  to  the  satisfaction  of  the  Supreme  Sec- 
retary and  Examiner  of  Claims,  the  prima  facie  case 
made  by  appellant  was  thereby  destroyed,  and  the  bur- 
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den  left  with  her  to  make  the  proof  that  she  was  such 
dependent 

For  these  reasons  we  conclude  that  no  error  resulted 
from  the  action  of  the  trial  court  in  giving  or  refusing 
to  give  the  instructions  indicated ;  that  the  verdict  of 
^e  jury  is  sustained  by  sufficient  evidence  and  is  not 
contrary  to  law.    Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  372.  Designation  of  beneficiaries 
of  a  member  of  a  beneficial  association,  19  Am.  St.  786,  29  Cyc 
114,  117;  meaning  of  the  word  "dependent"  as  used  to  designate 
the  beneficiary  in  an  insurance  policy,  7  Ann.  Cas.  358,  17  Ann. 
Cas.  867, 13  Cyc  788.    See  under  (4-6)  29  Cyc  232,  239. 


Gubbins  v.  Delaney  et  al. 

[No.  9,581.    Filed  March  14, 1917.] 

!•  Injunction. — Action  Injunction  Bond. — Accrual  of  Right. — 
No  right  of  action  accrues  upon  an  injunction  bond  until  the 
court  has  finally  decided  that  plaintiff  was  not  entitled  to  the 
injunction,  or  until  something  occurs  equivalent  to  such  a  de- 
cision,   p.  71. 

2.  Injunction. — Liability  on  Injunction  Bond. — Voluntary  Dis- 
missal of  Action. — The  voluntary , and  unconditional  dismissal 
by  the  plaintiff  of  a  suit  for  an  injunction  is  equivalent  to  a 
judicial  determination  that  the  proceeding  was  wrongful,  since 
thereby  the  plaintiff  is  held  to  have  confessed  that  he  was  not 
entitled  to  the  equitable  relief  sought,    p.  71. 

3.  Injunction.  —  Liability  on  Injunction  Bond.  —  Dismissal  of 
Action  by  Agreement. — When  the  dismissal  of  a  suit  for  an 
injunction  is  by  an  amicable  and  voluntary  agreement  of  the 
parties,  it  is  not  a  confession  by  the  plaintiff  that  he  had  no 
right  to  the  injunction  granted,  and  does  not  operate  as  a 
judgment  to  that  effect,    p.  71. 

4.  Injunction. — Liability  on  Injunction  Bond. — Dissolution  of 
Restraining  Order. — Where,  in  a  suit  between  partners  for  an 
injunction,  an  order  upon  defendant  and  his  depository  re- 
straining him  from  disposing  of  the  deposit  and  the  depository 
from  paying  such  money  to  him  or  his  order  was  superseded  by 
an  agreement  between  the  parties  for  a  receivership,  so  that 
the  court  was  not  required  to,  and  did  not,  determine  whether 
the  procuring  of  the  restraining  order  was  wrongful  or  unjus- 
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'  tifiable,  and  the  final  order  of  the  court  formally  decreeing  the 
dissolution  of  the  restraining  order  was  but  in  recognition  of 
what  had  been  accomplished  by  agreement,  defendant  in  the 
main  action  could  not  recover  damages  on  the  injunction  bond, 
p.  72. 

From  Delaware  Circuit  Court ;  William  H.  Eiehhorn, 
Special  Judge. 

Action  by  John  F.  Gubbins  against  Cornelius  De- 
laney and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Affirmed. 

Edward  R.  Templer,  for  appellant. 

George  Koons,  George  Koons  Jr.,  Frederick  F.  Mc- 
Clellan,  Donald  D.  Hens  el  and  Leonidas  A.  Guthrie,  for 
appellees. 

Caldwell,  J. — Appellant  brought  this  action  against 
appellees  Delaney  and  Lyons  as  principals,  and  appel- 
lee Matthews  as  surety,  on  an  injunction  bond  to  re- 
cover damages  for  its  alleged  breach.  A  trial  before 
a  special  judge  resulted  in  a  finding  and  judgment  in 
favor  of  appellees.  The  questions  properly  presented 
arise  on  appellant's  exceptions  reserved  to  conclusions 
of  law  stated  on  a  special  finding. 

The  substance  of  the  finding  is  as  follows:  On  and 
prior  to  September  13,  1911,  Gubbins,  Delaney  and 
Lyons,  under  the  firm  name  of  John  F.  Gubbins  &  Co., 
were  partners  in  doing  brick,  cement  and  street  im- 
provement work.  On  that  day  Lyons  and  Delaney  filed 
in  the  Delaware  Circuit  Court  their  verified  complaint 
making  defendants  thereto  appellant  and  the  People's 
Trust  Company  of  Muncie,  alleging,  among  other  things, 
that  appellant  had  been  guilty  of  certain  misconduct  as 
a  partner  and  that  he  was  insolvent;  and  praying  for 
a  dissolution  of  the  partnership,  that  a  receiver  be  ap- 
pointed over  its  property  and  assets,  that  an  accounting 
be  had,  and  that  an  injunction  issue  against  appellant 
and  the  trust  company.    The  cause  so  instituted  was 
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No.  6624  in  the  Delaware  Circuit  Court.    Delaney  and 
Lyons  thereupon  executed  and  filed  the  undertaking,  on 
the  alleged  breach  of  which  this  action  is  predicated, 
Matthews  being  surety  thereon,  and  asked  and  obtained 
without  notice  a  restraining  order  directed  to  Gubbins 
and  the  trust  company.    The  restraining  order,  a  copy 
of  which  was  duly  served,  is  set  out  in  the  finding,  and 
was  to  the  effect  that  until  the  further  order  of  the  court 
on  a  hearing  pursuant  to  notice,  Gubbins  was  restrained 
from  disposing  of  or  converting  to  his  own  use  a  certain 
sum  of  $10,392.78,  collected  by  him  on  September  11, 
1911,  as  the  last  installment  of  the  contract  price  for 
the  improvement  of  Broadway,  a  street  in  a  suburb  of 
the  city  of  Muncie,  which  work  was  performed  by  the 
Partnership  pursuant  to  a  contract  with  the  city,  and 
which  sum  was  deposited  by  Gubbins  with  the  trust 
company  in  his  individual  name.    The  trust  company 
was  likewise  restrained  from  paying  such  money  to 
Gubbins  or  on  his  order.    It  thereupon  became  neces- 
sary for  Gubbins  to,  and  he  did,  employ  attorneys  to 
represent  him  in  said  action  and  also  to  resist  the  in- 
junction feature  thereof.    The  court  fixed  September 
15, 1911,  as  the  day  when  there  should  be  a  hearing  on 
the  question  of  whether  a  temporary  injunction  should 
issue,  and  notice  was  accordingly  served  on  defendants 
to  said  proceeding.    Such  hearing  was  not  had  how- 
ever, and  no  temporary  injunction  was  ordered  or  is- 
sued.   The  restraining  order  remained  unmodified  until 
November  1, 1911,  and  it  "was  not  formally  dissolved  by 
order  of  court  until  final  judgment  in  the  main  action. 
The  issues  in  the  main  action  were  completed  Septem- 
ber 28,  1911,  by  an  answer  in  general  denial  filed  by 
Gubbins  and  the  trust  company,  at  which  time  they 
filed  also  their  verified  motion  to  dissolve  the  restrain- 
ing order.    The  cause  was  thereupon  submitted  to  the 
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court  for  trial  on  the  issues  as  so  formed,  and  on  the 
motion  to  dissolve  the  restraining  order. 

On  November  1,  1911,  after  the  trial  had  proceeded 
several  days,  Gubbins,  Delaney  and  Lyons  filed  in  open 
court  a  certain  written  agreement  executed  by  them 
on  October  26,  1911,  in  substance  as  follows :  That  the 
judge  of  the  Delaware  Circuit  Court  might  refer  the 
cause  to  the  probate  commissioner  of  said  court  to  hear 
the' evidence  and  report  his  finding,  and  that  to  that 
end  a  longhand  manuscript  of  the  evidence  already 
heard  might  be  used  as  evidence ;  that  the  parties  would 
submit  their  further  evidence  in  a  friendly  manner, 
waiving  technicalities,  and  with  a  view  to  arriving  at 
a  just  accounting  on  the  entire  partnership  business, 
and  of  all  matters  involved  in  said  cause ;  that  Gubbins 
should  dismiss  a  certain  slander  suit  commenced  by 
him  against  Lyons,  and  that  Lyons  should  make  a 
proper  retraction ;  that  the  firm  of  Gubbins  &  Co.,  with 
the  consent  of  the  common  council  of  the  city  of  New- 
castle, should  assign  to  Gubbins  a  certain  street-im- 
provement contract  held  by  the  partnership  for  the  im- 
provement of  a  public  street  in  Newcastle,  Gubbins  to 
execute  to  Lyons  and  Delaney  certain  indemnity  to  save 
them  harmless  as  against  a  certain  bond  executed  by  the 
firm  to  secure  the  performance  of  the  work ;  that  Gub- 
bins in  performing  such  contract  should  have  the  free 
use  of  a  certain  concrete  mixer,  owned  by  the  firm,  such 
use  to  continue  until  the  completion  of  the  work,  unless 
the  mixer  should  be  sold  by  the  receiver  of  the  partner- 
ship; that  as  soon  as  the  assignment  of  the  Newcastle 
contract  to  Gubbins  had  been  accomplished,  the  court 
might  appoint  a  receiver  for  the  firm,  who  should  take 
charge  of  all  its  property  and  assets,  including  assets 
derived  from  the  Broadway  work  and  certain  other  pub- 
lic improvement  contracts  performed  in  the  city  of  Mun- 
cie,  as  to  certain  of  which,  not  including  the  Broadway 
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work,  there  was  recognized  to  be  controversy  between 
the  parties  as  to  whether  they  were  partnership  enter- 
prises or  the  individual  enterprises  of  Gubbins;  that 
the  receiver  should  reduce  such  assets  to  possession  and 
to  cash  and  pay  the  debts  of  the  firm;  that  the  court 
might  order  the  trust  company  to  pay  two  outstanding 
checks  of  the  respective  sums  of  $147.24  and  $50,  drawn 
by  Gubbins  against  his  account  with  the  trust  company, 
and  that  the  amount  of  the  balance  of  such  account 
should  be  paid  by  the  trust  company  to  the  partnership 
receiver,  to  be  disposed  of  under  order  of  court;  that 
the  receiver  should  make  disposition  of  all  the  assets  of 
the  partnership  and  wind  up  its  affairs  under  order  of 
court,  and  subject  to  the  court's  determination  whether 
such  contracts  as  to  which  there  was  controversy,  as 
aforesaid,  were  firm  contracts  or  the  individual  enter- 
prises of  Gubbins,  and  also  whether  the  moneys  on  de- 
posit with  the  trust  company  in  Gubbins'  name  were 
his  moneys  rather  than  that  of  the  firm ;  that  the  court 
might  decree  a  dissolution  of  the  partnership  and  order 
and  take  an  accounting. 

Said  agreement,  as  we  have  indicated,  was  filed  in 
open  court  on  November  1,  1911.  The  court  thereupon 
ordered  it  spread  of  record,  and  rendered  thereon  and 
on  the  evidence  that  had  been  heard  its  finding  and 
order,  carrying  out  the  stipulations  of  the  agreement. 
Among  the  provisions  of  the  order  may  be  mentioned 
the  following :  The  appointing  of  a  receiver,  with  orders 
to  take  charge  of  the  assets  of  the  partnership,  pay  its 
debts  and  wind  up  its  affairs  under  the  order  of  the 
court,  subject  to  certain  matters  to  be  determined  by 
the  court,  as  specified  by  the  agreement ;  that  the  trust 
company  pay  to  the  receiver  the  amount  of  the  Gubbins 
account,  subject  to  the  payment  of  the  two  checks  out- 
standing; that  the  receiver  give  bond  in  the  sum  of 
$15,000.    The  court  thereupon  decreed  the  dissolution 
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of  the  partnership  and  ordered  an  accounting,  and  to 
that  end  referred  the  matter  to  the  probate  commis- 
sioner to  hear  the  evidence  and  report  the  facts.  The 
hearing  before  the  court  in  cause  No.  6624,  and  as  con- 
tinued before  the  commissioner,  involved  partnership 
assets  amounting  to  $45,000.  Prior  to  the  entering  of 
the  order  dissolving  the  partnership,  directing  an  ac- 
counting and  appointing  a  receiver,  Gubbins'  attorneys 
performed  certain  necessary  legal  services  in  prepar- 
ing to  try  and  in  trying  the  issues  joined  on  the  com- 
plaint, and  in  presenting  the  motion  to  dissolve  the  re- 
straining order,  which .  services,  aside  from  preparing 
and  filing  such  motion,  were  reasonably,  worth  $500. 
It  was  reasonably  worth  $15  to  prepare  and  file  the  mo- 
tion to  dissolve  the  restraining  order.  All  the  services 
rendered  by  the  attorneys  for  Gubbins  in  cause  No. 
6624,  except  the  preparing  and  filing  of  the  motion  to 
dissolve  the  restraining  order,  were  the  kind  of  services 
necessary  to  be  rendered  in  preparing  to  try  and  in  try- 
ing the  issues  made  by  the  general  denial,  and  the  com- 
plaint, namely,  whether  the  plaintiffs  in  that  proceeding 
were  entitled  to  a  dissolution  of  the  partnership,  the 
appointment  of  a  receiver,  and  an  accounting. 

On  May  4,  1912,  the  court  in  cause  No.  6624  adopted 
the  finding  of  the  probate  commissioner  as  reported  to 
the  court,  and  thereupon  rendered  judgment  and  de- 
cree to  the  following  effect:  That  the  partnership  was 
indebted  to  Gubbins  in  the  sum  of  $87 ;  that  the  partner- 
ship was  not  indebted  to  Delaney  or  Lyons  and  that 
neither  of  them  was  indebted  to  the  partnership;  that 
the  receiver  take  notice  of  such  facts  in  his  distribu- 
tion ;  that  of  the  funds  on  deposit  with  the  trust  com- 
pany in  Gubbins's  individual  name  at  the  time  of  the 
appointing  of  the  receiver,  the  receiver  restore  to  the 
trust  company  $602.92,  to  be  placed  to  the  credit  of 
Gubbins,  such  sum  being  private  funds  of  Gubbins  se- 
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questered  under  and  by  virtue  of  the  restraining  order. 
The  court  as  part  of  the  decree  formally  dissolved  the 
restraining  order. 

The  correctness  of  the  finding  of  the  court  in  'the 
case  at  bar,  the  substance  of  which  is  above  set  out,  is 
not  challenged.  On  the  finding  the  court  stated  three 
conclusions  of  law,  to  the  first  and  second  of  which  ap- 
pellant reserved  exceptions.  The  third  was  adverse  to 
appellee  Lyons  on  a  cross-complaint  filed  by  him,  and 
need  not  be  further  noticed.  The  first  and  second  con- 
clusions were  to  the  effect  that  appellant  was  not  en- 
titled to  recover  anything,  and  that  appellees  were  en- 
titled to  recover  costs.     " 

We  proceed  to  consider  the  correctness  of  the  first 

and  second  conclusions  of  law.    "No  right  of  action 

accrues  upon  an  injunction  bond  until  the  court 

1.  has  finally  decided  that  plaintiff  was  not  en- 
titled to  the  injunction,  or  until  something  oc- 
curs equivalent  to  such  a  decision."  22  Cyc  1027, 
1028.  See,  also,  Columbus,  etc.,  R.  Co.  v.  Burke 
(1896),  54  Ohio  St.  98,  43  N.  E.  282,  32  L.  R.  A.  329; 
St.  Joseph,  etc.,  Power  Co.  v.  Graham  (1905),  165  Ind. 

16,  74  N.  E.  498,  6  Ann.  Cas.  399.    The  volun- 

2.  tary  and  unconditional  dismissal  of  the  proceed- 
ings by  the  plaintiff  is  equivalent  to  a  judicial 

determination  that  the  proceeding  for  an  injunction  was 
wrongful,  since  thereby  the  plaintiff  is  held  to  have  con- 
fessed that  he  was  not  entitled  to  the  equitable  relief 
sought.  St.  Joseph,  etc.,  R.  Co.  v.  Graham,  supra;  Swan 
v.  Timmons  (1881),  81  Ind.  243;  Tullock  V.  Mulvane 
(1901),  184  U.  S.  497,  22  Sup.  Ct.  372,  46  L.  Ed.  657. 
"When,  however,  the  dismissal  of  the  action  is 

3.  by  an  amicable  and  voluntary  agreement  of  the 
parties,  the  same  is  not  a  confession  by  the  plain- 
tiff that  he  had  no  right  to  the  injunction  granted,  and 
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does  not  operate  as  a  judgment  to  that  effect/9    St. 

Joseph,  etc.,  Power  Co.  v.  Graham,  supra,  and  cases. 

As  we  have  indicated,  the  finding  was  to  the  effect 

that  by  the  order  here  Gubbins  was  restrained  until 

the  further  order  of  the  court  on  notice  and  a 
4.    hearing,  from  disposing  of  $10,392.78  or  any 

part  of  it,  collected  by  him  as  the  last  installment 
of  the  contract  price  due  the  partnership  for  perform- 
ing certain  street-improvement  work  for  the  city  of 
Muncie,  and  deposited  by  him  with  the  trust  company 
in  his  own  name.  The  pleadings  indicate  that  of  said 
sum  he  had,  prior  to  the  service  of  the  restraining  order, 
checked  $8,000  into  the  partneVship  account  in  another 
bank,  but  the  finding  is  silent  as  to  such  fact.  The 
sole  purpose  of  the  restraining  order  and  all  that  it 
could  or  did  accomplish  was  the  sequestering  of  the 
money  in  Gubbins'  account  subject  to  check  in  order 
that  he  might  not  dispose  of  it  except  by  the  determina- 
tion and  order  of  the  court.  While  the  court  was  try- 
ing the  questions  relating  to  the  dissolution  of  the 
partnership,  the  appointing  of  a  receiver  to  wind  up  its 
affairs,  and  an  accounting  among  its  members  and  inci- 
dentally whether  the  procuring  of  the  restraining  order 
was  justifiable,  the  parties  entered  into  the  agreement 
filed  November  1,  1911.  That  agreement  amicably  ad- 
justed a  lot  of  the  controversies  that*  had  arisen.  By 
its  terms  the  parties  agreed  that  there  should  be  a  disso- 
lution of  the  partnership;  that  a  receiver  should  be 
appointed ;  and  that  there  should  be  an  accounting.  By 
it  valuable  rights  were  conceded  to  appellant,  which 
otherwise  he  would  not  have  acquired,  and  certain  con- 
troversies were  adjusted.  By  it  the  parties  agreed  not 
only  that  a  receiver  should  be  appointed,  but  also  that 
he  should  take  charge  of  and  administer  under  the 
order  of  the  court  all  the  assets  of  the  partnership  in- 
cluding the  funds  for  the  temporary  protection  of  which 
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the  restraining  order  had  been  procured.  By  its  order, 
to  which  the  parties  not  only  assented,  but  also  the  ren- 
dering of  which  they  actively  participated  in  procur- 
ing, the  court  gave  vitality  to  such  agreement.  Thus, 
by  agreement,  the  parties  procured  the  appointing  of 
a  receiver,  and  procured  that  by  order  of  court  he 
should  and  did  take  possession  of  the  entire  fund  for 
the  preservation  of  which  the  restraining  order  was 
issued,  and  thus  by  agreement  the  parties  accomplished 
the  purposes  of  the  injunction,  and  thereby  rendered  it 
unnecessary  for  the  court  to  determine  whether  the  is- 
suing of  the  restraining  order  was  wrongful.  Appel- 
lant voluntarily  agreed  that  the  purpose  of  the  restrain- 
ing order  might  be  accomplished  in  another  manner. 
Appellees  by  procuring  the  restraining  order  manifested 
a  contention  that  the  fund  should  be  preserved.  Ap- 
pellant by  his  agreement  impliedly  conceded  that  ap- 
pellees frere  right  in  their  contention.  In  our  judg- 
ment since  the  receivership  accomplished  the  purposes 
of  the  restraining  order,  the  former  thereby  superseded 
the  latter ;  that,  as  a  consequence,  the  court  was  not  re- 
quired to  and  did  not  determine  that  the  procuring  of 
the  latter  was  wrongful  or  unjustifiable;  that  the  pro- 
vision of  the  final  order  by  which  the  court  formally 
decreed  the  dissolution  of  the  restraining  order  was  but 
in  recognition  of  what  had  theretofore  been  accom- 
plished by  agreement.  Without  considering  other  ar- 
guments presented  by  the  briefs  in  support  of  the  de- 
cisions of  the  trial  court,  we  conclude  that  there  is  no 
error  in  the  conclusions  of  law,  and  that  the  judgment 
should  be  affirmed.  See  the  following:  Columbus,  etc., 
R.  Co.  V.  Burke,  supra;  Palmer  v.  Foley  (1877),  71  N. 
Y.  106;  Johnson  v.  Elwood  (1880),  82  N.  Y.  362;  Gray 
V.  Bremer  (1904),  122  Iowa  110,  97  N.  W.  991;  Scott 
V.  Frank  (1903),  121  Iowa  218,  96  N.  W.  764;  Large  V. 
Steer  (1888),  121  Pa.  St.  30,  15  Atl.  490;  2  High,  In- 
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junctions  (4th  ed.)  §1350;  Courtland  Paper  Co.  v. 
Shields  (1899),  (Tenn.  Ch.  App.)  56  S.  W.  278; 
Kizer  V.  Lovett  (1886),  106  Ind.  325,  328,  6  N.  E.  816; 
Baltimore,  etc.,  R.  Co.  V.  Wabash  R.  Co.  (1901),  28 
Ind.  App.  185,  62  N.  E.  520.    Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  340.  Injunction:  dismissal  of 
suit  as  a  breach  of  the  bond,  6  Ann.  Cas.  401;  enforcement  of 
bond  on  the  dissolution  of  a  temporary  injunction,  15  Ann.  Cas. 
721.    See  under  (1-4)  22  Cyc  1027,  1028. 


Meyer  v.  Plotner  et  al. 

[No.  9,288.    Filed  May  31,  1916.    Rehearing  denied  December  15, 
1916.    Transfer  denied  March  14,  1917.] 

1.  Drains. — Lands  Assessed  as  Benefited. — Right  of  Drainage. — 
Where  a  tract  of  land  was  assessed  for  a  public  drain  con- 
structed, under  the  act  of  1907,  Acts  1907  p.  508,  §§6140  et  seq. 
Burns  1914,  the  fact  that  a  part  of  such  land  is  on  the  opposite 
side  of  a  water-shed  from  that  of  the  public  drain  for  which  it 
was  assessed  and  naturally  drained  in  an  opposite  direction,  or 
that  the  tract  might  be  drained  in  another  direction,  or  that 
the  drainage  of  the  land  into  the  public  drain  would  crowd  the 
capacity  thereof  so  as  to  cause  it  to  overflow  at  certain  seasons 
of  the  year,  is  not  sufficient  to  deprive  the  owner  of  such  land 
of  the  right  to  construct  a  private  drain  connecting  with  the 
public  ditch  so  as  to  provide  drainage  for  the  entire  tract  as- 
sessed as  benefited.  (Drake  v.  Schoenstedt  [1897],  149  Ind.  90, 
distinguished.)    pp.  77,  80. 

2.  Drains. — Establishment. — Drainage  Commissioners. — Author- 
ity.— The  question  as  to  whether  a  proposed  drainage  project  is 
more  comprehensive,  or  embraces  and  affects  more  lands,  than 
is  necessary  to  accomplish  the  drainage  of  the  petitioner's  lands, 
in  the  cheapest  and  best  manner,  is  left  to  the  exclusive  judg- 
ment of  the  drainage  commissioners,  and  their  determination 
of  that  subject  is  not  reviewable  by  the  courts,    p.  80. 

From  Cass  Circuit  Court;  John  S.  hairy,  Judge. 

Action  by  Henry  Meyer  against  Joseph  Plotner  and 
others.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Long,  Yarlott  &  Souder  and  James  S.  Dodge,  for  ap- 
pellant. 
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F.  M.  Trissal,  George  W.  Walters  and  Funk  &  Hillis, 
for  appellees. 

Moran,  J. — Appellant  sought  to  enjoin  appellees 
from  constructing  a  contemplated  tile  ditch  upon  the 
land  of  appellee  Rosa  Plotner,  which  would  drain  a 
portion  of  the  same  land  that  lay  on  the  opposite  side 
of  a  ridge  or  water-shed  from  that  naturally  drained  by 
a  public  drain,  into  which  the  tile  drain  would  find  its 
outlet. 

Briefly,  the  theory  of  appellant's  complaint  is  that 
a  portion  of  appellee  Rosa  Plotner's  land  intended  to  be 
drained  by  a  proposed  tile  drain  did  not  lie  in  the  drain- 
age area  of  the  Meyer  public  drain,  which  had  thereto- 
fore been  constructed,  and  that  by  so  draining  the  por- 
tion of  her  land  into  the  Meyer  public  drain  that  would 
not  naturally  drain  therein,  the  public  drain  would  be 
overtaxed,  causing  it  to  overflow,  and  the  lands  of  ap- 
pellant, which  lie  along  the  lower  course  of  such  public 
drain  would  be  greatly  injured  to  appellant's  irrepa- 
rable damage.  The  relief  sought  by  appellant  was  de- 
nied and  judgment  rendered  against  him  from  which 
he  seeks  relief  by  review  in  this  court. 

Numerous  errors  are  assigned,  which,  however,  can 
with  convenience  be  disposed  of  under  the  errors  as- 
signed on  the  court's  conclusions  of  law  rendered  upon 
the  facts  specially  found. 

The  special  findings  disclose,  among  other  things, 
that  the  Meyer  public  drain  was  petitioned  for  by  three 
petitioners,  who  alleged  that  their  lands  would  be  bene- 
fited by  drainage,  and  could  be  best  accomplished  by  a 
system  of  drainage  designated  as  a  main  ditch  and  three 
tributaries,  and  to  accomplish  the  drainage  petitioned 
for,  lands  other  than  the  petitioners'  would  be  affected, 
among  which  were  fifty-three  acres  of  land  owned  by 
appellee  Rosa  Plotner;  that  numerous  highways  would 
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likewise  be  benefited,  and  that  the  work  would  be  a 
work  of  public  utility ;  the  costs,  damages  and  expenses 
would  be  less  than  the  benefits,  which  would  result  to 
landowners  likely  to  be  benefited ;  on  May  29,  1911,  the 
report  of  the  drainage  commissioners  was  filed  in  the 
Cass  Circuit  Court,  disclosing  that  a  large  body  of  land 
in  Cass  county  would  be  benefited  by  the  drainage  pro- 
posed, and  the  total  cost  of  the  proposed  improvement 
would  be  $3,170 ;  among  the  lands  assessed  to  make  up 
this  gross  sum  was  that  of  appellee  Rosa  Plotner,  as- 
sessed in  two  descriptions — a  forty-acre  tract  and  a 
thirteen-acre  tract,  the  latter  being  here  involved  was 
assessed  with  benefits  in  the  sum  of  $50;  that  the  re- 
port of  the  drainage  commissioners  was  approved,  the 
assessment  confirmed,  and  the  drainage  ordered  con- 
structed, and  was  thereafter  constructed  in  accordance 
with  the  report,  and  appellee  Rosa  Plotner  paid  her 
assessment  therefor ;  that  the  source  of  the  main  drain 
was  located  upon  the  lands  of  appellee  Rosa  Plotner, 
which  lands  were  used  for  farming  purposes,  and  were 
so  located  that  drainage  could  be  had  only  through  arti- 
ficial drains  constructed  in  connection  with  the  Meyer 
public  drain,  which  runs  in  a  southeasterly  direction; 
the  north  part  of  the  lands  of  appellee  Rosa  Plotner 
naturally  drains  to  the  north  and  northeast,  while  the 
south  part  naturally  drains  to  the  south ;  an  elevation  or 
water-shed  extends  across  her  lands  in  an  easterly  and 
westerly  direction,  which  is  fairly  well  defined  through- 
out its  course ;  that  many  years  ago  there  was  a  public 
drain  constructed  north  of  the  water-shed,  known  as  the 
Rawlhausen  drain,  into  which  the  real  estate  of  appellee 
Rosa  Plotner  lying  north  of  the  water-shed  could  be 
drained,  and  an  assessment  laid  against  the  same  for 
the  construction  thereof.  In  1892  appellee  constructed 
a  private  drain  by  which  a  portion  of  her  land  to  the 
north  of  the  water-shed  was  drained  into  the  Rawl- 
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hausen  ditch*.  That  at  the  time  the  drainage  commis- 
sioners examined  the  lands  sought  to  be  assessed  for  the 
construction  of  the  Meyer  public  drain,  the  lands  now 
sought  to  be  drained  into  the  same  by  appellee  Rosa 
Plotner  needed  additional  drainage,  and  by  cutting 
through  the  water-shed  and  extending  the  private  drain 
sought  to  be  constructed  when  here  enjoined  the  lands 
can  be  drained,  as  the  fall  is  sufficient  to  do  so ;  that 
the  Meyer  drain  has  been  sufficient  except  in  times  of 
extraordinary  rainfall  to  carry  off  all  the  water  drained 
into  it;  and  if  the  tile  drain  planned  to  be  constructed 
by  appellee  Rosa  Plotner  is  turned  into  the  Meyer  pub- 
lic drain,  it  will  cause  it  to  overflow  and  damage  appel- 
lant's land. 

The  conclusions  of  law  rendered  on  the  facts  found 
by  the  court,  of  which  the  foregoing  is  but  a  brief  sum- 
mary, authorized  appellee  Rosa  Plotner  to  drain  that 
portion  of  her  land  lying  north  of  the  water-shed  into 
the  Meyer  drain,  which,  as  we  have  seen,  has  its  source 
south  of  the  water-shed. 

Whether  appellee  Rosa  Plotner  has  such  a  right  must 

be  ascertained  from  the  construction  to  be  given  to  so 

much  of  the  drainage  law  as  is  here  involved, 

1.   viz. :  Does  the  fact  that  an  assessment  was  laid 

against  the  entire  thirteen-acre  tract  of  land  of 

appellee  Rosa  Plotner  give  her  a  legal  right  to  drain 

that  portion  of  the  tract  that  lies  on  the  other  side  of  the 

water-shed  into  the  Meyer  public  drain? 

Section  2  of  the  drainage  law  of  1907  (Acts  1907  p. 
508,  §6141  Burns  1914),  in  reference  to  what  the  peti- 
tion for  drainage  shall  contain,  provides,  among  other 
things,  that  "the  petition  shall  describe  in  tracts  of  40 
acres  according  to  fractions  of  government  surveys,  or 
less  tracts  when  they  exist,"  etc.  This  provision  of 
the  statute  was  complied  with,  in  that  the  real  estate  of 
appellee  Rosa  Plotner  was  described  in  the  petition  as  a 
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forty-acre  tract  and  a  thirteen-acre  tract.  Section  3 
of  the  act  heretofore  referred  to  (§6142  Burns  1914) 
of  the  drainage  law  provides  that  the  drainage  commis- 
sioners in  the  examination  and  viewing  of  the  real  es- 
tate shall  ascertain  whether  the  drainage  proposed  will 
be  practicable,  and  when  accomplished,  whether  it  will 
be  a  work  of  public  utility,  and  whether  the  costs,  dam- 
ages and  expenses  affecting  the  drainage  will  be  less 
than  the  benefits  to  the  owners  of  the  lands  likely  to  be 
benefited  by  the  proposed  drainage,  and  if  so,  then  the 
drainage  commissioners  shall  proceed  and  definitely  de- 
termine the  best  and  cheapest  method  of  drainage,  esti- 
mate the  costs  thereof,  the  benefits  and  damages,  as  the 
case  may  be,  to  each  separate  tract  of  land  to  be  affected 
thereby. 

Among  the  causes  for  which  a  landowner  may  re- 
monstrate, as  provided  by  §4  of  the  act  heretofore  re- 
ferred to  (§6143  Burns  1914),  are  that  the  damages  to 
a  specified  tract  are  exorbitant;  that  the  lands  are  as- 
sessed too  much  as  .compared  with  other  lands  assessed, 
specifying  the  same;  that  other  tracts,  specifying  the 
same,  are  assessed  too  low  according  to  the  benefits  re- 
ceived ;  that  the  lands  will  not  be  benefited  to  the  extent 
of  the  assessment.  And  in  the  collection  of  the  assess- 
ment, §5  of  the  act  heretofore  referred  to  (§6144  Burns 
1914)  provides  that  of  the  assessments  of  benefits  the 
party  charged  with  the  execution  of  the  work  shall  col- 
lect pro  rata  such  sums  of  money  as  may  be  necessary 
therefor,  not  exceeding  the  whole  benefit  so  adjudged 
against  any  one  tract. 

It  will  be  noted  that  where  real  estate  is  mentioned  in 
the  statute,  in  the  examination  of  the  lands  by  the 
drainage  commissioners,  in  a  remonstrance  against  as- 
sessments, or  the  collection  of  assessments,  that  the 
statute  deals  with  the  land  described  as  benefited.  And 
the  same  is  true  as  to  the  creation  of  the  lien  against 
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real  estate,  and  where  the  land  is  referred  to  in  connec- 
tion with  the  issuing  of  drainage  bonds. 

There  is  nothing  in  the  report  of  the  drainage  com- 
missioners, from  the  facts  and  circumstances  as  they 
existed  at  the  time  the  report  was  made  and  confirmed, 
to  disclose  that  the  entire  thirteen-acre  tract  was  not 
considered  as  benefited.  To  the  contrary  the  report 
of  the  drainage  commissioners  affirrfiatively  shows  that 
the  thirteen-acre  tract  was  considered  as  benefited  and 
so  assessed. 

We  are  dealing  with  the  drainage  of  land  as  a  crea- 
ture of  the  statute.  The  approval  of  the  report  of  the 
drainage  commissioners  and  the  confirmation  of  the  as- 
sessments created  a  lien  against  the  entire  tract  of  real 
estate  assessed  as  benefited  and  owned  by  appellee  Rosa 
Plotner.  The  fact  that  a  part  of  her  land  would  natu- 
rally drain  in  an  opposite  direction  from  that  of  the  pub- 
lic drain  for  which  she  was  assessed,  or  that  she  might 
drain  the  same  in  another  direction,  or  that  when  she 
completes  the  private  drain  in  contemplation  that  the 
additional  water  carried  into  the  public  drain  will  crowd 
the  capacity  of  it  so  as  to  cause  it  to  overflow  in  a  cer- 
tain portion  of  the  season,  is  not  sufficient  to  deprive 
her  of  the  right  in  common  with  all  other  landowners 
assessed  to  share  in  the  drainage. 

At  the  time  of  the  location  and  establishment  of  the 
Meyer  public  drain,  the  land  appellee  Rosa  Plotner  now 
seeks  to  drain  into  the  same  was,  as  is  disclosed  by  the 
special  finding  of  facts  aforesaid,  in  need  of  better 
drainage,  and  which  drainage  can  successfully  be  ac- 
complished by  draining  the  same  to  the  south,  the  fall 
being  ample  and  the  elevation  or  water-shed  not  such 
as  to  require  an  unusual  amount  of  labor  is  crossing  the 
same. 

The  topography  of  the  lands  or  the  natural  boundary 
lines  as  to  the  drainage  of  the  lands  here  under  con- 
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sideration  must,  under  the  facts  here  disclosed, 
2.  give  way  to  the  lines  created  by  the  drainage  com- 
missioners. In  reference  to  the  extent  of  author- 
ity lodged  in  the  drainage  commissioners  it  has  been 
held  that:  'Whether  the  project  was  more  comprehen- 
sive, or  whether  it  embraced  and  affected  more  lands, 
than  was  necessary  in  order  to  accomplish  the  drainage 
of  the  petitioner's  kinds,  in  the  cheapest  and  best  man- 
ner, was  a  subject  for  the  exclusive  judgment  of  the 
commissioners  of  drainage.  Their  determination  of 
that  subject  was  not  reviewable  by  the  court."  Heick 
V.  Voight  (1887),  110  Ind.  279,  11  N.  E.  306; 
Anderson  V.  Baker  (1884),  98  Ind.  587;  Meranda  V. 
Spurlin  (1885),  100  Ind.  380. 

In  Drake  V.  Schoenstedt  (1897),  149  Ind.  90,  48  N. 
E.  629,  on  which  appellant  principally  relies,  injunctive 
relief  was  granted  to  prevent  the  construction  of 
1.  a  contemplated  private  drain  from  being  turned 
into  a  public  drain.  The  facts  in  that  case  dis- 
close that  appellant  owned  thirty  acres  of  land  immedi- 
ately south  of  a  forty-acre  tract  owned  by  appellee.  A 
public  drain  was  constructed;  its  source  was  on  appel- 
lee's forty-acre  tract,  and  close  to  the  south  line,  and 
from  this  point  it  ran  in  a  southerly  direction  crossing 
appellant's  thirty-acre  tract,  and  found  its  outlet  in 
another  drain  in  the  neighborhood.  Appellant's  thirty- 
acre  tract  was  estimated  as  benefited  and  the  whole 
thereof  was  assessed;  two  acres  of  appellee's  land 
around  the  source  of  the  drain  only  were  estimated  as 
benefited,  but  the  whole  forty-acre  tract  was  assessed. 
The  two  acres  estimated  as  benefited  naturally  drained 
therein  and  by  a  private  drain  appellee  was  attempting 
to  drain  a  distant  part  of  the  forty-acre  tract  into  the 
public  drain ;  that  part  of  the  forty-acre  tract  sought  to 
be  drained  in  this  manner  naturally  drained  in  another 
direction,  and  the  public  drain  would  be  overtaxed 
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thereby  to  appellant's  injury.  This  the  court  held  ap- 
pellee could  not  do  and,  in  so  holding,  made  use  of  the 
following  language:  "A  large  ditch  was  not  here  con- 
structed of  a  capacity  to  receive  lateral  ditches  to  drain 
appellee's  whole  forty  acres;  but  merely  a  six-inch  tile 
drain  was  laid,  sufficient  only  to  receive  the  waters  that 
naturally  flowed  from  two  acres  of  appellee's  land  and 
the  thirty  acres  of  appellant's.  It  would,  therefore,  be 
manifestly  inequitable  now  to  allow  him  to  turn  from 
their  natural  course  into  this  small  drain  all  the  waters 
on  his  forty  acres,  and  thus  render  the  tile  insufficient 
for  the  drainage  of  the  land  of  appellant." 

This  decision  was  rendered  while  the  drainage  law  of 
1881  was  in  force,  which  provides,  among  other  things, 
as  to  .the  description  of  real  estate  that  the  same  should 
be  accurately  described  as  it  appeared  upon  the.  *ax 
duplicate  as  to  each  parcel  of  land  to  be  assessed  for  the 
construction  of  the  drain  giving  the  number  of  acres  in 
each  tract  assessed,  and  the  estimated  number  of  acres 
benefited.  (Our  italics).  There  is  nothing  in  the 
statute  under  consideration  in  this  cause  that  requires 
that  the  estimated  number  of  acres  benefited  be  set  forth 
in  the  report  of  the  drainage  commissioners  as  dis- 
tinguished from  the  number  of  acres  assessed,  as  the 
statute  provides  that  the  drainage  commissioners  should 
"assess  the  benefits  or  damage  as  the  case  may  be  to 
each  separate  tract  of  land  to  be  affected  thereby".  In 
this  cause,  as  we  have  seen,  appellee's  separate  tract  of 
thirteen  acres  was  assessed  as  benefited.  The  language 
of  the  statute  here  under  consideration  being  different 
from  the  statute  construed  in  Drake  v.  Schoenstedt, 
supra,  that  case  is  readily  distinguished  from  the  case 
at  bar,  and  is  therefore  not  controlling.  The  report  of 
the  drainage  commissioners  discloses  that  the  lands 
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were  personally  inspected  and  the  benefits  assessed  to 
the  several  tracts  of  land  as  described. 

It  was  held  in  Young  v.  Gentis  (1893),  7  Ind.  App. 
199,  32  N.  E.  796,  in  an  action  by  a  landowner  whose 
lands  were  damaged  by  an  unlawful  diversion  of  a  large 
quantity  of  water  from  its  natural  course  into  a  pub- 
lic drain  that:  "Water  falling  or  flowing  by  natural 
means  upon  lands  assessed  for  the  construction  of  a 
public  ditch  may  be  conducted  into  such  ditch  by  means 
of  lateral  aqueducts,  but  this  right  does  not  extend  to 
lands  not  assessed.  Nor  may  one  whose  land  has  been 
assessed  collect  thereon  by  artificial  means  water  from 
lands  not  assessed  and  discharge  such  water  in  any  con- 
siderable quantities  into  the  public  ditch." 

In  Williams  v.  Osborne  (1913),  181  Ind.  670,  104  N. 
E.  27,  it  was  held  that,  where  a  new  drain  followed  in" 
part  the  course  of  a  public  drain  theretofore  estab- 
lished, a  failure  to  assess  a  part  of  the  land  for  the 
construction  of  the  new  drain  originally  assessed  for  the 
old  drain  did  not  affect  the  right  of  such  parties  to  drain 
their  lands  therein.  It  was  said :  "Here  we  have  a  case 
of  lands  originally  assessed,  under  which  they  acquired 
a  right  of  drainage,  and  the  presumption  is,  that  by  not 
being  again  assessed,  they  were  not  benefited  by  the  in- 
crease in  the  size  of  the  drain,  and  those  which  needed 
a  larger  drain  should  be  assessed  for  it,  but  the  drain 
is  there  for  all  such  drainage  of  appellant's  lands  as 
they  may  require,  within  the  assessed  area."  It  was 
further  held  in  this  same  connection  that  after  a  public 
drain  is  established  and  constructed  it  is  impressed  with 
private  rights  in  the  nature  of  a  perpetual  easement  as 
to  the  lands  assessed. 

Appellee's  entire  thirteen-acre  tract  of  real  estate  is 
within  the  assessed  area  and  was  assessed  as  benefited 
for  the  construction  of  the  Meyer  public  drain,  and 
under  the  facts  as  they  come  to  us  in  this  cause  ap- 
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pellee  is  entitled  to  drain  this  tract  of  real  estate  by 

lateral  drains  in  the  manner  sought. 
!  There  is  no  error  in  the  record  calling  for  a  reversal, 

j  Judgment  affirmed. 

I  Note. — Reported  in  112  N.  E.  901.    Drains:  lands  subject  to 

inclusion  in  a  drainage  district,  Ann.  Cas.  1915C  14.    See  under 
(2)  14  Cyc  1045. 


Reeder  et  al.  v.  Antrim. 

[No.  8,809.    Filed  December  9,  1915.    Rehearing  denied  May  12, 
1916.    Transfer  denied  March  14,  1917.] 

1.  APPEAL. —  Waiver  of  Error. —  Briefs. —  Where  appellants' 
briefs  present  only  the  question  of  the  alleged  error  of  the 
trial  court  in  its  conclusions  of  law,  other  assignments  of  error 
are  waived,    p.  88. 

2.  Wills. — Construction. — Intention* — The  chief  object  in  con- 
struing a  will  is  to  ascertain  from  the  language  of  the  instru- 
ment the  intention  of  the  testator,  and  when  the  intention  is  so 
ascertained  it  must  be  given  effect,  unless  it  violates  some  estab- 
lished rule  of  law  or  contravenes  some  principle  of  public  policy, 
in  which  event  it  cannot  prevail,    p.  90. 

3.  Wills. — Language. — Construction. — Effect  must  be  given  to 
all  parts  of  a  will,  if  possible,    p.  91. 

4.  Wills. —  Construction. —  Ascertaining  Intention. —  Considera- 
tion of  Invalid  Provisions. — In  ascertaining  the  intention  of  a 
testator,  all  the  provisions  of  the  will  must  be  considered,  re- 
gardless of  whether  some  of  them  may  be  invalid,  or  incapable 
of  execution,  because  of  some  fixed  rule  of  law,  or  because  of 
the  right  of  some  devisee  to  elect  to  take  under  the  law  and  to 
reject  the  provisions  of  the  will.    p.  91. 

5.  Wills. — Construction. — Fee-Simple  Devise. — Cutting  Down 
by  Subsequent  Provisions. — When  a  fee-simple  title  is  devised 
by  one  clause  of  a  will  in  clear  and  decisive'  terms,  it  cannot  be 
cut  down  or  modified  by  a  subsequent  clause  which  merely 
raises  a  doubt  or  leaves  room  for  a  contrary  inference,  nor  by 
any  subsequent  words  which  are  not  as  clear  and  decisive  as 
those  by  which  the  estate  is  devised,    p.  91. 

6.  Wills. — Construction. — Fee-Simple  Devise. — Cutting  Down  by 
Subsequent  Provisions. — Although  a  fee-simple  title  is  devised 
by  one  clause  of  a  will  in  clear  and  decisive  terms,  where  latter 
provisions  clearly  and  distinctly  show  an  intention  to  give  an 
estate  less  than  a  fee-simple,  or  clearly  and  unmistakably  show 
an  intention  to  make  the  devise  subject  to  some  condition, 
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limitation  or  restriction  which  under  the  law  necessarily  cuts 
down  or  destroys  the  estate  devised,  such  intention  cannot  be 
ignored,  and  the  will  must  be  interpreted  and  carried  into  ef- 
fect subject  to  such  modifications,  restrictions  or  subtractions  as 
necessarily  result  from  such  provisions  so  clearly  and  definitely 
stated,    p.  91. 

7.  Wills. — Construction. — Intention. — While  the  object  of  con- 
struing a  will  is  to  ascertain,  and  give  effect  to,  the  intention 
of  the  testator  when  possible,  yet  the  intention  to  be  carried 
into  effect  by  judicial  interpretation  is  not  necessarily  or  always 
the  intention  which  existed  in  the  mind  of  the  testator  when 
the  will  was  executed,  but  is  always  that  intention  which  is 
embodied  in,  and  obtained  from,  the  language  of  the  will  itself. 
p.  92. 

8.  Perpetuities. — Suspension  of  Power  of  Alienation  for  Term 
of  Years. — An  item  of  a  will  devising  all  the  real  and  personal 
property  of  testatrix  on  the  death  of  her  husband  to  the  chil- 
dren of  a  nephew  who  should  survive  the  husband,  and  pro- 
viding that  the  property  should  not  be  sold  by  them  until  ten 
years  after  the  husband's  death,  at  which  time  their  title  would 
be  a  fee  simple,  clearly  denies  the  right  to  alienate  the  land  for 
ten  years  and  violates  the  statute  against  perpetuities  (§3998 
Burns  1914,  §2962  R.  S.  1881),  providing  that  the  power  of 
alienating  lands  shall  not  be  suspended  by  any  limitation  or 
condition  whatever  contained  in  any  grant,  conveyance  or  de- 
vise, for  a  longer  period  than  during  the  existence  of  a  life  or 
any  number  of  lives  in  being  at  the  creation  of  the  estate  con- 
veyed, granted  or  devised,  except  that  a  contingent  remainder 
in  fee  may  be  created  on  a  prior  remainder  in  fee,  to  take  effect 
in  event  that  the  persons  to  whom  the  first  remainder  is  limited 
shall  die  under  the  age  of  twenty-one  years,  or  upon  any  other 
contingency  by  which  the  estate  of  such  persons  may  be  deter- 
mined before  they  attain  their  full  age.    p.  92. 

9.  Wills. — Construction. — Estates  Created, — Fee  Simple. — An 
item  of  a  will  devising  all  the  estate  of  the  testatrix,  both  real 
and  personal,  at  (he  death  of  her  husband,  to  the  children  of  a 
nephew  surviving  the  husband,  was  sufficient  when  considered 
apart  from  a  provision  denying  the  right  of  alienation  until 
ten  years  after  the  husband's  death  to  pass  a  fee-simple  title 
of  the  real  estate  to  the  children  of  the  nephew,  under  §3123 
Burns  1914,  §2567  R.  S.  1881,  providing  that  every  devise,  in 
terms  denoting  the  testator's  intention  to  devise  his  entire  in- 
terest in  all  of  his  real  or  personal  property,  shall  be  construed 
to  pass  all  of  the  estate  in  such  property,    p.  95. 

10.  Estates. — Title. — Elements. — Right  of  Alienation. — The  right 
of  alienation  is  an  essential  ejement  of  a  fee-simple  title,   p.  95. 
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11.  Wills. —  Construction. —  Valid  and  Invalid  Provisions, — 
Where  the  provisions  of  a  will  are  partly  legal  and  partly 
illegal,  the  legal  parts  may  be  upheld  if  they  can  reasonably  be 
separated  from  the  illegal  without  changing  the  testator's  gen- 
eral scheme  and  disregarding  his  clearly  expressed  intention, 
but,  if  by  such  elimination,  the  remaining  portions  of  the  in- 
strument amount  to  a  different  devise  from  that  which  the 
testator  intended,  the  whole  must  fail.    p.  95. 

12.  Wills. — Construction, — Item  Invalid  in  Part, — Elimination 
of  Invalid  Provision, — Effect, — Where  a  will,  after  reciting 
that  the  other  brothers  and  sisters  of  testatrix  had  been  pro- 
Tided  for  in  the  will  of  her  mother,  made  a  provision  for  the 
support  of  a  brother,  and  then  devised  to  testatrix'  husband  a 
life  estate  in  all  of  her  property,  both  real  and  personal,  subject 
to  the  charge  thereon  in  favor  of  the  brother,  and  further  pro- 
vided that  at  the  death  of  the  husband  all  of  the  estate  should 
be  given  to  the  children  of  a  nephew  surviving  the  husband,  but 
stipulated  that  they  should  not  sell  the  property  until  ten  years 
after  the  husband's  death,  at  which  time  their  title  to  the  real 
estate  should  be  a  fee  simple,  the  dominant  purpose  of  the 
testatrix  was  to  provide  for  her  brother's  support,  to  give  a  life 
estate  to  the  husband  in  all  of  such  property,  and,  subject  to 
the  charge  in  favor  of  the  brother  and  the  life  estate  of  the 
husband,  to  devise  all  of  the  property,  real  and  personal,  to 
the  children  of  the  nephew,  and  in  view  of  such  intention,  the 
invalid  provision  in  restraint  of  alienation  may  be  eliminated 
and  the  devise  to  the  nephew's  children  sustained,  thereby  giv- 
ing effect  to  all  of  the  essentially  controlling  elements  of  the 
intention  of  testatrix  as  evidenced  by  the  whole  instrument. 
pp.  96,  98,  100. 

13.  Wills. — Construction, — Vesting  of  Estates, — Presumption, — 
The  law  favors  the  vesting  of  remainders  at  the  earliest  pos- 
sible period,  and  in  the  absence  of  a  clearly  expressed  intention 
to  the  contrary,  presumes  that  words  postponing  the  estate 
relate  to  the  beginning  of  the  enjoyment  of  the  remainder  and 
not  to  the  vesting  of  the  estate,    p.  98. 

14.  Wills. — Election  to  Take  Under  the  Law, — Effect  on  Re- 
mainders.— Statute, — Where  the  will  of  a  testatrix  who  was 
childless  and  was  survived  by  neither  parent  devised  to  her  sur- 
viving husband  a  life  estate  in  all  of  her  property,  real  and  per- 
sonal, with  the  fee  in  the  real  estate  to  the  children  of  a  nephew 
on  the  husband's  death,  and  he  elected  to  take  under  the  law, 
he  thereby  became  the  owner  of  the  fee-simple  title  to  one-third 
part  of  the  real  estate  and,  as  the  life  estate  in  the  remaining 
two  thirds  part  of  the  real  estate  was  not  disposed  of  by  the 
will,  he  also  took  it  as  the  sole  heir  of  the  wife  under  §3028 
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Burns  1914,  §2190  R.  S.  1881,  providing  that  "if  a  husband  or 
wife  die  intestate,  leaving  no  child  and  no  father  or  mother, 
the  whole  of  his  or  her  property,  real  and  personal,  shall  go  to 
the  survivor,"  and  the  children  of  a  nephew  took  a  fee-simple 
title  to  the  undivided  two-thirds  of  the  real  estate  of  testatrix, 
subject  to  the  husband's  life  estate;  and  §3047  Burns  1914, 
Acts  1907  p.  73,  providing  that  a  surviving  husband  electing  to 
renounce  the  provisions  of  the  will  shall  take  nothing  under  it, 
has  no  application  in  such  a  case,  since  he  took  nothing  under 
the  will.    pp.  98, 101. 

15.  Wills. —  Construction. —  Devise  of  Real  Estate. —  Estate 
Granted. — While  a  devise  of  real  estate  in  general  terms  unac- 
companied by  words  of  inheritance  or  other  language  defining 
the  quantity  of  the  estate  devised  gives  only  a  life  estate,  yet 
when  the  will  contains  any  expression  or  provision  indicating 
an  intention  to  devise  a  fee-simple  title,  the  courts  will  give 
effect  thereto  in  order  to  carry  out  the  intention  of  the  testa- 
tor,   p.  100. 

16.  Wills.  —  Construction.  —  General  Devise  of  Personalty. — 
Estate  Granted. — A  bequest  of  personal  property  in  general 
terms  is  sufficient  to  give  to  the  devisee  an  absolute  title,  p.  100. 

17.  Wills. — Construction. — Joint  Devise  of  Real  and  Personal 
Property. — Estate  Granted  in  Realty. — Where  a  general  devise 
of  real  estate  is  coupled  with  a  general  bequest  of  personal 
property,  such  fact  is  sufficient  to  indicate  an  intention  to  de- 
vise the  lands  in  fee.    p.  100. 

18.  Wills. —  Construction. —  Devise  of  Fee  Simple. —  Invalid 
Limitations. — Estate  Granted. — A  valid  devise  of  a  fee  with  an 
attempted  invalid  qualification  amounts  to  a  devise  of  a  fee- 
simple  title,    p.  101. 

From  Marion  Superior  Court  (86,194) ;  John  J.  Roch- 
ford,  Judge  pro  tern. 

Action  by  Charles  J.  Antrim  against  Bert  J.  Reeder 
and  others.  From  the  judgment  rendered,  the  defend- 
ants appeal.    Reversed  in  part  and  affirmed  in  part 

Ferdinand  Winter,  Alexander  C.  Ayres  and  Frank  C. 
Ayres,  for  appellants. 

Henry  Clay  Allen,  Frank  E.  Gavin,  James  L.  Gavin 
and  William  E.  Gavin,  for  appellee. 

Felt,  P.  J. — This  was  a  suit  to  quiet  title  to  145  acres 
of  real  estate  in  Marion  county,  Indiana.    The  ques- 
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tions  involved  depend  for  solution  on  the  construction  of 
the  will  of  Emma  Antrim,  the  deceased  wife  of  appellee. 
Issues  were  joined  on  a  complaint  in  five  paragraphs. 
On  request  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law,  which  were  in  favor  of  ap- 
pellee and  judgment  was  rendered  thereon  accordingly. 
The  errors  assigned  question  the  court's  rulings  on  the 
demurrer  to  the  complaint,  in  overruling  appellants'  mo- 
tion to  modify  the  judgment  and  for  a  new  trial,  and 
also  allege  that  the  court  erred  in  each  of  its  conclu- 
sions of  law. 

The  special  finding  of  facta  is  in  substance  as  follows : 
That  Emma  Antrim  died  September  10, 1909,  in  Marion 
county,  Indiana,  testate,  the  owner  of  the  real  estate  in 
controversy;  that  she  left  no  "descendants  and  neither 
father  nor  mother  living  at  that  time,  but  left  surviving 
her  as  her  only  heir  at  law  her  husband/'  the  appellee ; 
that  her  will  was  duly  probated.  The  will,  which  is  set 
out  in  full  in  the  finding,  makes  provision  for  the  pay- 
ment of  her  debts,  funeral  expenses  and  the  erection  of 
a  monument.  It  mentions  her  brothers  and  sisters  and 
states  that  they  have  been  provided  for  in  the  will  of  her 
mother  and  that  she  gives  them  nothing,  except  her 
brother  James  E.  Rowney,  who  has  accumulated  no 
property,  for  whom  she  makes  provision  for  support  in 
certain  contingencies. 

Items  Nos.  5  and  6  of  the  will  are  as  follows : 

"Item  5.  I  give,  bequeath  and  devise  to  my  be- 
loved husband,  Charles  J.  Antrim,  for  and  during 
the  term  of  his  natural  life,  all  my  property  both 
real  and  personal,  which  shall  remain  after  the  car- 
rying out  of  the  provisions  of  this  testament,  in  lieu 
of  his  rights  in  my  estate  as  my  widower  under  the 
statutes  and  the  law  of  the  State,  subject,  however, 
to  the  charge  upon  his  said  life  estate  in  item  4  of 
this  instrument  in  favor  of  my  brother  James  E. 
Rowney. 

Item  6.    At  the  death  of  my  beloved  husband,  I 


88         APPELLATE  COURT  OF  INDIANA, 


d_p«*>>tt__a. 


Reeder  v.  Antrim — 64  Ind.  App.  83. 


give  all  my  estate  both  real  and  personal,  to  the 
children  of  my  nephew,  Isaac  Reeder,  who  shall  sur- 
vive my  husband,  but  said  property  shall  not  be  sold 
by  them  or  any  of  them  until  after  ten  years  after 
my  husband's  death,  at  which  time  their  title  shall 
be  a  fee  simple,  subject,  however,  at  all  times  to 
the  charge  created  at  item  4  of  this  will  in  favor 
of  my  brother  James  E.  Rowney.' 


t$ 


The  court  also  finds  that  on  September  20,  1909,  ap- 
pellee duly  filed  his  written  notice  of  his  intention  to 
take  under  the  law  and  his  declination  to  take  under 
the  provisions  of  the  will;  that  James  E.  Rowney  died 
before  the  death  of  the  testatrix;  that  Isaac  Reeder 
mentioned  in  item  No.  6  of  the  will  survived  the  testa- 
trix ;  that  appellants  are  the  only  living  children  of  said 
Isaac  Reeder  and  the  only  children  born  to  him;  that 
appellee  has  at  all  times  since  the  death  of  his  wife  been 
in  the  exclusive  possession  of  the  real  estate  in  contro- 
versy ;  that  the  estate  of  the  testatrix  has  been  duly  ad- 
ministered and  settled  according  to  law. 

Appellants'  briefs  present  only  the  question  of  the 

alleged  error  of  the  court  in  its  conclusions  of  law.    The 

other  assignments  of  error  are  therefore  waived. 

1.  Kaufman  v.  Alexander  (1913) ,  180  Ind.  670,  671, 
103  N.  E.  481;  Leach  V.  State  (1911),  177  Ind. 
234,  239,  97  N.  E.  792;  Wellington  V.  Reynolds  (1911), 
177  Ind.  49,  55,  97  N.  E.  155. 

In  substance,  the  trial  court  held  that  the  testatrix 
did  not  intend  to  devise  the  real  estate  in  fee  simple  to 
appellants  until  the  expiration  of  ten  years  after  the 
death  of  appellee,  her  husband;  that  such  attempted 
devise  of  a  fee-simple  title  to  appellants  is  in  conflict 
with  the  statute  of  perpetuities  and  void ;  that  appellee 
is  the  owner  in  fee  simple  of  one-third  of  the  real  es- 
tate in  controversy  and  of  a  life  estate  in  the  two-thirds 
part  thereof;  that  the  appellants  who  shall  survive  ap- 
pellee are  contingent  remaindermen,  and  will  be  the 
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owners  of  a  life  estate  in  such  two-thirds  part  thereof  ; 
that  appellee  is  the  owner  of  the  fee-simple  title  to  the 
two-thirds  part  of  said  real  estate,  by  descent  as  heir 
of  his  deceased  wife,  Emma  Antrim,  subject  to  the  con- 
tingent right  of  appellants  therein  as  above  stated. 

Appellee  has  assigned  cross-errors  by  which  he  ques- 
tions the  correctness  of  the  conclusions  of  law  in  so  far 
as  they  give  any  interest  to  appellants  and  under  which 
they  contend  that  item  No.  6  of  the  will  is  void  and  that 
appellee  is  the  owner  in  fee  simple  as  sole  heir  of  his 
wife  of  all  the  real  estate  in  controversy. 

The  gist  of  appellants'  contention  is  that  the  intention 
of  the  testatrix  was  to  give  appellants  a  fee-simple  title 
to  her  real  estate,  subject  to  the  life  estate  of  appellee; 
that  the  provision  of  item  No.  6  denying  appellants  the 
right  of  alienation  for  ten  years  subsequent  to  appellee's 
death  is  a  limitation  on  the  use  and  enjoyment  of  the  es- 
tate and  does  not  render  the  devise  void  as  being  in  con- 
flict with  the  statute  of  perpetuities;  that  if  such  re- 
striction of  the  right  of  alienation  is  void  it  does  not  in- 
validate the  devise. 

In  support  of  these  contentions  appellants  invoke  cer- 
tain rules  of  construction,  viz.:  (1)  We  are  required  to 
ascertain  and  carry  into  effect  the  intent  of  the  testatrix 
where  it  can  be  done,  without  disregarding  or  overrul- 
ing some  established  rule  of  law,  and  in  ascertaining  in- 
tent we  must  consider  all  the  provisions  of  the  will.  (2) 
The  presumption  is  against  intestacy  as  to  any  part  of 
the  estate  where  a  will  has  been  made,  and  where  there 
is  no  devise  over  of  the  residue  of  the  estate  it  aids  the 
court  in  determining  that  the  testatrix  intended  to  de- 
vise all  of  the  estate.  (3)  The  law  favors  the  vesting 
of  estates  at  the  earliest  possible  time  consistent  with 
the  provisions  of  the  will.  (4)  The  law  presumes  that 
the  testatrix  did  not  intend  to  violate  the  rule  against 
perpetuities.     (5)  Adverbs  of  time  used  in  a  will  gen- 
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erally  refer  to  the  time  of  the  enjoyment  of  the  estate 
devised  and  not  to  the  time  of  its  vesting. 

Appellee  admits  that  the  will  evidences  an  intention 
of  the  testatrix  to  devise  an  estate  to  appellants  but  as- 
serts that  in  this  suit  neither  appellants  nor  appellee 
are  seeking  to  carry  into  effect  such  expressed  inten- 
tion ;  that  appellants  are  seeking  to  avoid  and  annul  the 
clearly  expressed  intention  to  deny  them  the  right  and 
power  of  alienation  for  ten  years  after  the  death  of  ap- 
pellee; that  in  electing  to  take  under  the  law  appellee 
acted  within  his  legal  rights ;  that  the  intention  to  deny 
appellants  the  right  of  alienation  for  ten  years  after  ap- 
pellee's death  is  as  clearly  expressed  as  the  intention  to 
devise  them  an  estate ;  that  the  restriction  on  the  right 
of  alienation  is  not  a  limitation  on  the  use  and  enjoy- 
ment of  the  estate,  but  clearly  and  definitely  takes  from 
appellants  one  of  the  essential  elements  of  a  fee-simple 
title  and  violates  the  rule  against  perpetuities. 

There  is  no  controversy  in  the  case  as  to  the  general 
rules  employed  in  the  construction  of  wills,  but  the  con- 
tentions of  the  parties  are  sharply  divergent  as  to  the 
meaning  and  effect  of  the  provisions  of  the  will  and  the 
rules  of  law  applicable  thereto. 

The  chief  object  in  construing  a  will  is  to  ascertain 

from  the  language  of  the  instrument  the  intention  of  the 

testator.    When  the  intention  of  the  testator  is 

2.  so  ascertained  from  the  will,  it  must  be  given 
effect  unless  it  violates  some  established  rule  of 
law  or  contravenes  some  principle  of  public  policy,  in 
which  event  it  cannot  prevail.  Fenstermaker  v.  Hoi- 
man  (1901),  158  Ind.  71,  74,  62  N.  E.  699;  Skinner  V. 
Spann  (1911),  175  Ind.  672,  684,  93  N.  E.  1061,  95  N. 
E.  243;  Maris  V.  Wolfe  (1910),  46  Ind.  App.  416,  419, 
92  N.  E.  661 ;  Stimson  v.  Rountree  (1906) ,  168  Ind.  169, 
171,  78  N.  E.  331,  80  N.  E.  149 ;  Garrison  v.  Day  (1905) , 
36  Ind.  App.  543,  548,  76  N.  E.  188;  Dougherty,  Admr., 
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V.  Rogers  (1889),  119  Ind.  254,  257,  260,  20  N.  E.  779, 
3  L.  R.  A.  847;  Hoke  V.  Jackman  (1914),  182  Ind.  536, 
107  N.  E.  65. 

Effect  must  be  given  to  all  parts  of  a  will  if  possible. 
In  ascertaining  the  intention  of  the  testatrix  all  the  pro- 
Visions  of  the  will  must  be  considered,  regardless 

3.  of  whether  some  of  them  may  be  invalid,  or  in- 
capable of  execution  because  of  some  fixed  rule  of 
law,  or  because  of  the  right  of  some  devisee  to 

4.  elect  to  take  under  the  law  and  to  reject  the  pro- 
visions of  the  will.    Fenstermaker  V.  Holman, 

supra,  74;  Skinner  v.  Spann,  supra,  684;  Garrison  V. 
Day,  supra;  Heasman  V.  Pearse  (1871),  7  L.  R.  Ch# 
275,  283;  Gray,  Rule  against  Perpetuities  (3d  ed.) 
§§629,  630,  631,  633;  Ridgeway  v.  Lanphear  (1885),  99 
Ind.  251,  257. 

When  a  fee-simple  title  is  devised  by  one  clause  of  a 

will  in  clear  and  decisive  terms,  it  cannot  be  cut  down 

or  modified  by  a  subsequent  clause  which  merely 

5.  raises  a  doubt  or  leaves  room  for  a  contrary  in- 
ference, nor  by  any  subsequent  words  which  are 
not  as  clear  and  decisive  as  those  by  which  the 

6.  estate  is  devised.  But  where  such  latter  provi- 
sions clearly  and  distinctly  show  an  intention  to 

give  an  estate  less  than  a  fee  simple,  or  clearly  and  un- 
mistakably show  an  intention  to  make  the  devise  sub- 
ject to  some  condition,  limitation  or  restriction  which 
under  the  law  necessarily  cuts  down  or  destroys  the  es- 
tate devised,  such  intention  cannot  be  ignored,  and  the 
will  must  be  interpreted  and  carried  into  effect  subject 
to  such  modifications,  restrictions  or  subtractions  as 
necessarily  result  from  such  provisions  so  clearly  and 
definitely  stated.  Fenstermaker  v.  Holman,  supra,  75 ; 
Stimson  v.  Rountree,  supra;  Fowler  v.  Duhme  (1896), 
143  Ind.  248,  260,  283,  42  N.  E.  623. 
While  the  object  of  construing  a  will  is  to  ascertain, 
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and  give  effect  to,  the  intention  of  the  testator  when 
possible  so  to  do  under  the  rules  of  law,  yet  the 

7.  fact  remains  that  the  intention  to  be  carried  into 
effect  by  judicial  interpretation  of  a  will  is  not 

necessarily  or  always  the  intention  which  existed  in  the 
mind  of  the  testator  when  the  will  was  executed,  but  is 
always  that  intention  which  is  embodied  in  and  obtained 
from  the  language  of  the  will  itself.  Lee  V.  Lee  (1909) , 
45  Ind.  App.  645,  648,  91  N.  E.  507 ;  Daugherty,  Admr., 
V.  Rogers,  supra;  Sturgis  V.  Work  (1890),  122  Ind.  134, 
136,  22  N.  E.  996, 17  Am.  St.  349. 

Section  3998  Burns  1914,  §2962  R.  S.  1881  provides: 
*The  absolute  power  of  aliening  lands  shall  not  be  sus- 
pended by  any  limitation  or  condition  whatever, 

8.  contained  in  any  grant,  conveyance  or  devise,  for 
a  longer  period  than  during  the  existence  of  a  life 

or  any  number  of  lives  in  being  at  the  creation  of  the 
estate  conveyed,  granted,  devised  and  therein  specified, 
with  the  exception  that  a  contingent  remainder  in  fee 
may  be  created  on  a  prior  remainder  in  fee,  to  take 
effect  in  the  event  that  the  person  or  persons  to  whom 
the  first  remainder  is  limited  shall  die  under  the  age  of 
twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  person  or  persons  may  be  de- 
termined before  they  attain  their  full  age." 

Gray  in  his  treatise  on  "The  Rule  against  Perpetuities" 
(3d  ed.  §§629,  630,  632)  says:  "The  Rule  against  Per- 
petuities is  not  a  rule  of  construction,  but  a  peremptory 
command  of  law.  It  is  not,  like  a  rule  of  construction, 
a  test,  more  or  less  artificial,  to  determine  intention. 
Its  object  is  to  defeat  intention.  Therefore  every  pro- 
vision in  a  will  or  settlement  is  to  be  construed  as  if  the 
Rule  did  not  exist,  and  then  to  the  provision  so  construed 
the  Rule  is  to  be  remorselessly  applied.  *  *  *  Our 
first  duty  is  to  construe  the  will ;  and  this  we  must  do, 
exactly  in  the  same  way  as  if  the  Rule  against  Perpe- 
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tuity  had  never  been  established,  or  were  repealed  when 
the  will  was  made ;  not  varying  the  construction  in  order 
to  avoid  the  effect  of  that  rule,  but  interpreting  the 
words  of  the  testator  wholly  without  reference  to  it. 
*  *  *  But  it  is  hardly  in  human  nature  for  judges 
not  to  be  influenced  by  the  natural  desire  to  construe 
deeds  and  wills  so  as  to  carry  out,  as  far  as  possible,  the 
intention  of  settlers  and  testators,  rather  than  so  as  to 
defeat  such  intention,  particularly  when  the  rule  which 
threatens  it  is  harsh  in  its  application,  which  the  rule 
against  Perpetuities,  however  beneficial  its  general  oper- 
ation, undoubtedly  often  is ;  and  therefore  constructions 
have  sometimes  been  put,  almost  unconsciously,  on  wills 
which  the  Courts  would  never  have  adopted  had  the 
Rule  against  Perpetuities  not  existed." 

Borland  on  Wills  and  Administration,  pages  301,  302, 
says :  "Where  the  language  of  an  express  provision  of 
a  will  is  free  from  doubt,  a  consequence  resulting  from 
it  that  the  testator  would  not  have  favored  will  not  be 
permitted  to  affect  the  construction  of  the  will  and  much 
less  to  prevent  the  application  to  it  of  a  settled  rule  of 
law.  *  *  *  Where  the  provisions  of  a  will  are  partly 
legal  and  partly  illegal,  the  legal  parts  will  be  upheld  if 
capable  of  separation  from  the  illegal.  If  the  elimina- 
tion of  the  invalid  portions  so  changes  the  general 
scheme  of  the  testator  as  to  make  the  remaining  por- 
tions amount  to  a  new  and  different  will,  the  whole  must 
fail." 

In  Ruaton  v.  Ruston  (1796),  2  Dall.  243,  1  L.  Ed. 
365,  it  is  said:  "The  intention  of  the  testator  shall 
govern  the  construction  of  a  will  in  all  cases,  except 
where  the  rule  of  law  overrules  the  intention,  and  this 
is  reducible  to  four  instances.  1.  Where  the  devise 
would  make  a  perpetuity.  2.  Where  it  would  put  the 
freehold  in  abeyance.  *  *  *  4.  Where  a  fee  is  lim- 
ited on  a  fee." 
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.  In  Teal  V.  Richardson  (1902),  160  Ind.  119,  122,  66 
N.  E.  435,  436,  our  Supreme  Court  quoted  with  approval 
from  an  opinion  by  Judge  Sharswood  as  follows: 
"  'Nothing  certainly  is  better  settled  than  that  the  in- 
tention of  a  testator,  if  not  contrary  to  law,  shall  be 
carried  out  in  the  disposition  he  may  make  of  his  prop- 
erty after  death.  There  are  many  things  which  he  can 
not  do,  however  clearly  he  may  intend  it.  He  can  not 
create  a  fee  and  clog  the  power  of  alienation  or  relieve 
it  from  liability  for  debts.  He  can  not  create  a  per- 
petuity by  an  executory  devise  after  an  indefinite  fail- 
ure of  issue  or  at  any  other  future  period,  which  may 
not  be  until  after  a  life  or  lives  in  being  and  twenty-one 
years.'  In  Doebler's  Appeal,  64  Pa.  St.  9,  15,  the  same 
judge  said :  'While  the  intention  of  the  testator,  if  con- 
sistent with  law,  is  undoubtedly  to  be  the  polar  star, 
yet  we  are  bound  to  take  as  our  guides  those  general 
rules  or  cannons  of  interpretation  which  have  been 
adopted  and  followed  by  those  who  have  gone  before  us. 
It  becomes  no  man  and  no  court  to  be  wise  above  that 
which  is  written.  Security  of  titles  require  that  no 
mere  arbitrary  discretion  should  be  exercised  in  con- 
jecturing what  words  the  testator  would  have  used,  or 
what  form  of  disposition  he  would  have  adopted  had 
he  been  truly  advised  as  to  the  legal  effect  of  the  words 
actually  employed.  That  would  be  to  make  a  will  for 
him  instead  of  construing  that  which  he  had  made.'" 
The  language  of  item  No.  6  of  the  will  under  consid- 
eration— "but  said  property  shall  not  be  sold  by  them 
or  any  of  them  until  after  ten  years  after  my  husband's 
death,  at  which  time  their  title  shall  be  a  fee  simple" — 
clearly  denies  the  right  to  alienate  the  land  for  ten 
years  after  the  death  of  appellee,  and  violates  our  stat- 
ute against  perpetuities.  Fowler  V.  Duhme,  supra, 
283,  292,  294;  Hayes  V.  Martz  (1909),  173  Ind.  279, 
285,  288,  89  N.  E.  303,  90  N.  E.  309;  PhiUips  V.  Heidi 
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(1904),  33  Ind.  App.  388,  395,  71  N.  E.  520;  Staples  V. 

Hawes  (1898),  39  App.  Div.  548,  551,  53  N.  Y.  Supp. 

860.     Omitting  that  portion  of  item  No.  6  of  the 

9.  will  which  relates  to  the  alienation  of  the  estate 
devised,  the  language  is  sufficient  to  pass  the  fee- 
simple  title  of  the  real  estate  to  the  children  of  Isaac 
Reeder.  §3123  Burns  1914,  §2567  R.  S.  1881;  Snod- 
grass  v.  Brandenburg  (1904),  164  Ind.  59,  60,  62,  71 
N.  E.  137,  72  N.  E.  1030 ;  Fenstermaker  V.  Holman,  sur 
pra;  Fowler  V.  Duhme,  supra. 

While  we  have  held  the  language  of  the  first  part  of 
item  No.  6  of  the  will,  considered  apart  from  the  suc- 
ceeding phrase  limiting  the  right  of  alienation,  sufficient 
to  devise  a  fee-simple  title,  such  conclusion  still  leaves 
undetermined  the  legal  effect  of  the  whole  clause  when 
viewed  in  the  light  of  all  the  provisions  of  the  will. 
The  further  questions  remain,  viz.:  (1)  Does  the  lan- 
guage permit  us  to  hold  that  the  testatrix  intended  to 
devise  a  fee-simple  title  without  an  equally  clear  inten- 
tion of  denying  to  the  devisees  the  right  of  alienation 
for  the  specified  time?  (2)  Can  we  eliminate  the  lat- 
ter clause  as  void  and  yet  give  effect  to  the  former? 

As  already  indicated  the  latter  phrase  of  clause  No. 

6  is  clearly  in  restraint  of  the  right  of  alienation.    This 

conclusion  compels  us  to  reject  appellee's  conten- 

10.  tion  that  the  language  used  is  only  a  limitation 
on  the  use  and  enjoyment  of  the  property  de- 
vised. The  right  of  alienation  is  an  essential  element 
of  a  fee-simple  title.  Fowler  v.  Duhme,  supra,  286; 
Granger  V.  Granger  (1896),  147  Ind.  95,  111,  44  N.  E. 
189,  46  N.  E.  80,  36  L.  R.  A.  186,  190. 

Where  the  provisions  of  a  will  are  partly  legal  and 

partly  illegal,  the  legal  parts  may  be  upheld  if  they  can 

reasonably  be  separated  from  the  illegal  without 

11.  changing  the  general  scheme  of  the  testator  and 
disregarding  his  clearly  expressed  intention.    If 
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by  such  elimination  the  remaining  portions  of  the  in- 
strument amount  to  a  different  devise  from  that  which 
the  testator  intended,  the  whole  must  fail.  Clearspring 
Tp.  V.Blough  (1909),  173  Ind.  15,  25,  88  N.  E.  511,  89 
N.  E.  369 ;  Granger  v.  Granger,  supra;  Borland,  Wills 
and  Adm.  301,  302;  Sevier  v  Woodson  (1907),  205  Mo. 
202,  104  S.  W.  1,  120  Am.  St.  728 ;  Shepperd  V.  Fisher 
(1907),  206  Mo.  208,  245,  103  S.  W.  989;  Lockridge  V. 
Mace  (1891),  109  Mo.  162,  18  S.  W.  1145;  Tiedeman, 
Real  Estate  (3d  ed.)  582;  Williams,  Real  Estate 
464,  465;  Andrews  V.  Lincoln  (1901),  95  Me.  541,  545, 
50  Atl.  898,  56  L.  R.  A.  103;  Russell  V.  Hartley  (1910), 
83  Conn.  654,  78  Atl.  320;  Phillips  V.  Heldt,  supra; 
Central  Trust  Co.  V.  Egleston  (1906),  185  N.  Y.  23,  33, 
77  N.  E.  989 ;  Staples  V.  Hawes,  supra;  Kountz's  Estate 
(1906),  213  Pa.  390,  62  Atl.  1103,  3  L.  R.  A.  (N.  S.) 
639,  5  Ann.  Cas.  427;  Page,  Wills  §470;  Matter  of  Will 
of  Butterfield  (1892),  133  N.  Y.  473,  476,  31  N.  E.  515. 

The  dominant  purpose  of  the  testatrix,  as  gathered 

from  the  whole  will,  was :  (1)  To  make  provision  for  the 

support  of  her  brother;  (2)  to  bestow  upon  her 

12.  husband  during  his  lifetime  all  her  property,  real 
and  personal;  (3)  to  give  all  her  property,  real 
and  personal,  to  the  children  of  her  nephew,  Isaac 
Reeder,  subject  to  the  charge  on  her  real  estate  in  favor 
of  her  brother  and  subject  to  the  life  estate  of  her  hus- 
band. This  conclusion  is  evidenced  not  only  by  the  af- 
firmative provisions  of  the  will  but  by  the  absence  from 
it  of  any  residuary  clause  devising  the  property  to  any 
one  other  than  appellants. 

Such  being  the  dominant  intention  of  the  testatrix 
and  the  general  scheme  of  disposition  adopted  by  her,  it 
leaves  but  one  further  question  to  decide  to  ascertain 
the  legal  effect  of  the  provisions  of  the  will,  viz.,  Can 
the  illegal  clause  against  alienation  be  eliminated  and 
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the  devise  stand,  or  does  the  attempted  restraint  on 
alienation  render  the  devise  of  clause  No.  6  void  ? 

The  principal  proposition  involved  in  the  question  has 
been  decided  by  our  Supreme  Court  in  Fowler  v.  Duhme, 
supra.  In  that  case  the  will  of  the  testator  in  one  clause 
devised  certain  real  estate  to  his  children,  "  'share  and 
share  alike  in  equal  portions,  and  to  their  respective 
heirs  forever/"  subject  to  certain  conditions,  one  of 
which  was  that  "  'no  part  of  the  real  estate  situate  in 
Benton  county,  Indiana,  *  *  *  shall  be  sold  or  al- 
ienated by  my  said  children,  or  any  of  them,  or  their 
heirs,  for  the  period  of  twenty-five  years  from  and  after 
the  date  of  the  execution  of  this  my  will/  "  The  court 
held  that  the  clause  in  restraint  of  alienation  violated 
the  statute  against  perpetuities  and  was  void ;  that  the 
devise  of  the  fee-simple  title  was  valid  notwithstanding 
the  void  provision  in  restraint  of  alienation. 

The  case  at  bar  presents  the  further  question  of  the 
effect  of  the  void  provision  where  the  language  em- 
ployed in  stating  it  is  closely  connected  with,  and  is 
equally  as  apt  and  clear  as,  the  language  of  the  devise. 
This  phase  of  the  question  does  not  seem  to  have  been 
presented,  considered  or  decided  by  the  court  in  Fowler 
v.  Duhme,  supra,  unless  by  inference  from  the  dis- 
cussion of  other  questions.  Be  this  as  it  may,  in  view 
of  the  dominant  intention  of  the  testatrix,  we  hold  that 
the  devise  in  clause  No.  6  may  be  sustained  and  the  pro- 
vision in  restraint  of  alienation  held  void  without  dis- 
turbing or  ignoring  the  general  scheme  of  disposition 
adopted  by  the  testatrix  in  executing  her  will.  By  this 
construction  we  avoid  partial  intestacy  in  so  far  as  it 
results  from  the  provisions  of  the  will  and  give  effect 
to  all  the  essentially  controlling  elements  of  the  inten- 
tion of  the  testatrix  as  evidenced  by  the  whole  instru- 
ment. As  supporting  this  conclusion,  we  cite  Fenster- 
VOL.  64—7 
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maker  v.  Holman,  supra;  Skinner  V.  Spann,  supra; 
Maris  V.  Wolfe,  supra;  Phillips  v.  Heldt,  supra;  Saxton 
v.  Webber,  (1892),  83  Wis.  617,  53  N.  W.  905,  20  L.  R. 
A.  509  and  notes ;  Russell  v.  Hartley,  supra;  Lepard  V. 
Clapp  (1907),  80  Conn.  29,  36,  66  Atl.  780;  Sevier  v. 
Woodson,  supra;  Shepperd  v.  Fisher,  supra;  Disman 
v.  Flippin  (1909),  (Ky.)  116  S.  W.  740,  741;  Eldred  V. 
Meek  (1899),  183  111.  26,  55  N.  E.  536,  75  Am.  St.  86, 
90,  91;  Matter  of  Will  of  Butterfield,  supra;  Reid  v. 
Voorhees  (1905),  216  111.  236,  74  N.  E.  804,  3  Ann.  Cas. 
946;  Estate  of  Fair  (1901),  132  Cal.  523,  60  Pac.  442,. 
64  Pac.  1000,  84  Am.  St.  70,  86;  Clemens  v.  Clemens 
(1867),  60  Barb.  (N.  Y.)  366,  369;  Johnston's  Estate 
(1898),  185  Pa.  St.  179,  39  Atl.  879,  64  Am.  St.  621. 

The  law  favors  the  vesting  of  remainders  at  the  earli- 
est possible  period  and,  in  the  absence  of  a  clearly  ex- 
pressed intention  to  the  contrary,  presumes  that 

13.  words  postponing  the  estate  relate  to  the  begin- 
ning of  the  enjoyment  of  the  remainder  and  not 

to  the  vesting  of  the  estate.  The  appellants  take  a 
vested  remainder  in  the  undivided  two-thirds  part  of 
the  real  estate  subject  to  the  life  estate  of  appellee. 
Moores  v.  Hare  (1896),  144  Ind.  573,  575,  43  N.  E.  870; 
Myers  v.  Carney  (1908),  171  Ind.  379,  383,  86  N.  E. 
400;  Campbell  v.  Bradford  (1905),  166  Ind.  451,  453, 
77  N.  E.  849. 

We  therefore  conclude  that  the  testatrix  devised  her 
estate  to  her  husband  for  life  and  the  residue,  both  real 

and  personal,  to  the  children  of  her  nephew, 
12.   Isaac  Reeder,  the  appellants  in  this  action;  that 

the  provision  in  restraint  of  alienation  is  void 
because  it  violates  the  statute  against  perpetuities,  but 
does  not  vitiate  the  devise.  Appellee  elected  to  take 
under  the  law  and  rejected  the  provisions  of  the  will. 

By  tlie  provisions  of  Clause  No.  6  of  the  will  the 

14.  fee  in  the  real  estate  is  devised  to  appellants  at 
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the  death  of  appellee.  By  his  election  to  take  un- 
der the  law,  appellee  became  the  owner  of  the  fee- 
simple  title  to  one-third  part  of  the  real  estate.  By  ap- 
pellee's rejection  of  the  life  estate  given  him  by  the  will, 
such  life  estate  in  the  two-thirds  part  of  the  real  estate 
is  hot  disposed  of  by  the  will  and  appellee  takes  the 
same  as  sole  heir  of  his  deceased  wife  by  virtue  of  the 
statute,  §3028  Burns  1914,  §2490  R.  S.  1881.  See  also, 
§3016  Burns  1914,  Acts  1891  p.  71 ;  §3046  Burns  1914, 
Acts  1907  p.  73;  Rocker  V.  Metzger  (1908),  171  Ind. 
♦  364,  367,  86  N.  E.  403;  Morris  V.  Morris  (1889),  119 
Ind.  341,  343,  21  N.  E.  918. 

We  therefore  hold  that  appellee  is  the  owner  in  fee- 
simple  of  the  undivided  one-third  part  of  the  real  estate 
in  controversy  and  of  a  life  estate  in  the  undivided  two- 
thirds  part  thereof;  that  appellants  are  the  owners  of 
the  fee-simple  title  to  the  undivided  two-thirds  part  of 
said  real  estate  subject  to  appellee's  life  estate  therein. 
The  judgment  is  therefore  affirmed  in  part  and  reversed 
in  part,  with  instructions  to  the  lower  court  to  restate 
its  conclusions  of  law  to  conform  with  this  opinion  and 
to  render  judgment  accordingly.  It  is  also  further 
ordered  that  the  appellants  pay  half,  and  appellee  half, 
of  the  costs  of  this  appeal. 

Ibach,  C.  J.,  Moran,  Caldwell,  Hottel  and  Shea,  JJ., 
concur. 

On  Petition  for  Rehearing. 

Felt,  P.  J. — Appellee's  learned  counsel  earnestly  peti- 
tion the  court  to  grant  a  rehearing  and  support  the  peti- 
tion with  able  and  ingenious  arguments.  After  a  care- 
ful consideration  thereof  we  have  concluded  that  the 
petition  should  be  overruled.  The  numerous  proposi- 
tions and  arguments  advanced  all  relate  either  directly 
or  indirectly  to  the  interpretation  of  item  No.  6  of  the 
will  under  consideration.    We  have  held  that  the  Ian- 
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guage  of  the  first  part  of  that  item — "At  the 
12,   death  of  my  beloved  husband,  I  give  all  my  estate 

both  real  and  personal,  to  the  children  of  my 
nephew,  Isaac  Reeder,  who  shall  survive  my  husband" — 
devises  the  fee-simple  title  to  the  real  estate  of  the  testa- 
trix to  appellants,  but  that  their  use  and  enjoyment 
thereof  is  deferred  until  the  death  of  appellee,  and  that 
the  meaning  and  effect  of  such  devise  is  not  changed  by 
the  subsequent  portions  of  the  item  which  deal  with  the 
right  to  alienate  the  real  estate. 

The  gist  of  the  arguments  against  this  construction . 
is,  that  the  language  is  not  sufficient  to  devise  such 
title  and  that  the  above  quoted  portion  of  item  No.  6 
cannot  be  separated  from  the  part  that  immediately  fol- 
lows it.  The  conclusion  announced  is  supported  by  the 
decisions  cited,  and  is  also  fortified  by  the  following 
rules  of  construction. 

While  a  devise  of  real  estate  in  general  terms  unac- 
companied by  words  of  inheritance  or  other  language 

defining  the  quantity  of  the  estate  devised  gives 

15.  only  a  life  estate,  yet  where  the  will  contains  any 
expression  or  provision  indicating  an  intention  to 

devise  a  fee-simple  title,  the  courts  will  give  effect 
thereto  in  order  to  carry  out  the  intention  of  the  testa- 
tor. Skinner  V.  Spann  (1911),  175  Ind.  672,  701,  93  N. 
E.  1061,  95  N.  E.  243;  Fenstermaher  V.  Holman  (1901), 
158  Ind.  71,  62  N.  E.  699;  Gibson  V.  Brown  (1916), 
62  Ind.  App.  460,  110  N.  E.  716. 

A  bequest  of  personal  property  in  general  terms  is 

sufficient  to  give  to  the  devisee  an  absolute  title;  and 

where  a  general  devise  of  real  estate  is  coupled 

16.  with  a  general  bequest  of  personal  property,  such 
fact  is  sufficient  to  indicate  an  intention  to  devise 
the  lands  in  fee.    This  rule  is  applicable  here  for 

17.  item  No.  6  deals  with  "both  real  and  personal" 
property.    The  first  part  of  the  item  devises  the 
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fee  and  the  subsequent  language  seeks  to  qualify 

18.  it  and  to  provide  that  such  qualification  shall 
cease  to  operate  ten  years  after  the  death  of  appel- 
lee. We  therefore  have  a  valid  devise  of  a  fee  with  an  at- 
tempted invalid  qualification,  and  this  under  the  law, 
after  eliminating  such  invalid  qualification,  amounts  to 
a  fee-simple  title,  subject  only  to  such  deferred  enjoy- 
ment of  the  estate  granted  as  results  from  the  valid 
provisions  of  the  will.  Gibson  v.  Brown,  supra;  MuL- 
vane  V.  Rude  (1896),  146  Ind.  476,  481,  45  N.  E.  659; 
Heilman  V.  Heilman  (1891),  129  Ind.  59,  63,  28  N.  E. 
310. 

Our  attention  has  also  been  called  to  §3047  Burns 
1914  Acts  1907  p.  73,  by  an  amicus  curiae,  with  the  sug- 
gestion that  the  statute  changes  the  law  as  an- 

14.  nounced  in  the  opinion  and  supported  by  the  de- 
cisions in  Rocker  v.  Metzger  (1908),  171  Ind. 
364,  86  N.  E.  403,  and  Morris  v.  Morris  (1889),  119  Ind. 
341,  21  N.  E.  918.  The  will  in  question  does  not  pur- 
port to  devise  to  appellants  any  interest  in  the  real  es- 
tate to  be  enjoyed  by  them  until  after  the  death  of  ap- 
pellee. Appellee  takes  nothing  by  virtue  of  the  will  of 
his  wife,  but  as  her  sole  surviving  heir  inherits  that 
portion  of  her  estate,  which,  under  the  provisions  of 
the  will  as  affected  by  appellee's  election  to  take  under 
the  law,  is  not  disposed  of  by  the  will.  We  therefore 
conclude  that  the  facts  of  this  case  are  such  as  to  make 
the  foregoing  decisions  in  point  on  the  propositions  to 
which  they  are  cited.  We  do  not  regard  the  section  of 
the  statute  referred  to  as  in  any  way  affecting  this  case 
for  appellee  takes  nothing  by  virtue  of  the  will  of  his 
wife.  We  are  not  therefore  called  upon  to  express  an 
opinion  as  to  the  meaning  and  effect  of  the  statute  on 
cases  to  which  it  is  applicable. 

The  petition  for  a  rehearing  is  overruled. 
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Note. — Reported  in  110  N.  E.  568.  Wills:  construction,  as- 
certaining intent,  50  Am.  St.  281,  40  Cyc  1388;  effect  of  an  in- 
valid clause  upon  clauses  otherwise  valid,  3  Ann.  Cas.  950,  18 
Ann.  Cas.  473;  estates  created,  construction,  40  Cyc  1573;  cutting 
down  clear  devise  or  bequest  by  clauses  or  expression  of  doubt- 
ful import,  3  Ann.  Cas.  615,  10  Ann.  Cas.  176,  11  Ann.  Cas.  470, 
40  Cyc  1584,  1586.  Perpetuities :  validity  of  partial  or  limited  re- 
straint on  alienation  of  fee-simple  estate,  7  Ann.  Cas.  319,  30  Cyc 
1518-1521.    See  under  (13)  40  Cyc  1650. 


Highfield  v .  Duffy  et  al. 

[No.  9,863.    Filed  March  14,  1917.] 

Master  and  Servant. — Workmen's  Compensation  Act. — Appeal, 
— Time  for  Taking. — Under  §61  of  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392),  providing  that  either  party  may  within 
thirty  days  from  the  date  of  an  award  appeal  to  the  Appellate 
Court  for  errors  of  law,  an  appeal  from  an  award  relieving  ap- 
plicant from  further  payment  of  compensation  must  be  dis- 
missed where  the  transcript  and  assignment  of  errors  were  not 
filed  in  the  Appellate  Court  within  the  time  prescribed  by  the 
act. 

From  the  Industrial  Board  of  Indiana. 

Application  under  the  Workmen's  Compensation  Act 
by  Hallie  K.  Duffie  and  others  to  be  relieved  from  fur- 
ther payment  under  a  former  award  to  John  Highfield. 
From  an  award  for  applicants,  Highfield  appeals.  Ap- 
peal  dismissed. 

Douglass  &  Douglass,  for  appellant. 
George  Kopp,  James  D.  Ermston  and  Korbly  &  New, 
for  appellees. 

Ibach,  P.  J. — Appellees  made  application  under  §45 
of  the  Indiana  Workmen's  Compensation  Act  (Acts 
1915  p.  392)  for  the  review  of  a  former  award  on  the 
ground  of  a  change  in  condition.  A  hearing  was  had 
before  less  than  the  full  board  and  a  new  award  made 
on  October  27,  1916,  relieving  appellees  from  payment 
of  further  compensation  to  appellant  after  October  4, 
1916. 
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This  is  an  attempted  appeal  from  the  award  made  on 
October  27,  1916.  Appellees  have  filed  their  verified 
motion  to  dismiss  the  appeal  on  the  ground  that  the  ap- 
peal was  not  taken  within  the  time  provided  by  §61  of 
said  act,  which. provides:  "An  award  of  the  board,  as 
provided  in  section  59,  if  not  reviewed  in  due  time,  or 
an  award  of  the  board  upon  such  review  as  provided  in 
section  60,  shall  be  conclusive  and  binding  as  to  all 
questions  of  fact,  but  either  party  to  the  dispute  may 
within  thirty  days  from  the  date  of  the  award  appeal 
to  the  appellate  court  for  errors  of  law  under  the  same 
terms  and  conditions  as  govern  appeals  in  ordinary  civil 
actions." 

The  transcript  and  assignment  of  errors  were  not  filed 
in  this  court  until  January  27,  1917,  more  than  thirty 
days  from  the  date  of  the  award.  It  follows  that  the 
appeal  was  not  taken  within  the  time  provided  by  said 
act,  and  therefore  this  court  is  without  jurisdiction  to 
determine  any  of  the  questions  sought  to  be  presented. 

Appeal  dismissed. 

Note.:— -Reported  in  115  N.  E.  347.  Time  for  appeal  from 
award  under  the  Workmen's  Compensation  Act,  L.  R.  A.  1916  A 
178,  266.    See  also  3  C.  J.  1043;  2  Cyc  789. 


Hall  et  al.  v.  Kincaid  et  al. 

[No.  9,537.    Filed  March  15, 1917.] 

1.  Counties. — Removal  of  County  Seat. — Nature  of  Proceed- 
ings.— Statute — Where  a  petition  is  filed  under  §5849  Burns 
1914,  Acts  1885  p.  221,  asking  the  board  of  county  commission- 
ers to  order  an  election  to  determine  the  relocation  of  a  county 
seat,  the  petition  is  not  a  complaint,  the  proceeding  is  not  an 
adversary  civil  action,  no  property  rights  are  involved,  and  the 
statute  makes  no  provision  for  the  filing  of  motions,  demurrers, 
answers  or  remonstrances,    p.  112. 

2.  Counties. — Removal  of  County  Seat. — Right  to  Remonstrate. 
— A  remonstrance  is  unknown  to  both  the  common  law  and  the 
Code,  and  can  be  filed  in  no  proceeding  unless  specifically  au- 
thorized by  statute,    p.  113. 

\ 
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3.  Counties. — Removed  of  County  Seat. — Right  to  Oppose  Peti- 
tion.— Right  of  Appeal* — Under  §5849  et  seq.  Burns  1914,  Acts 
1885  p.  221,  concerning  the  relocation  of  county  seats,  no  pro- 
vision is  made  for  any  person  to  oppose  the  petition,  and  citi- 
zens, voters  or  taxpayers  cannot  come  voluntarily  before  the 

.  board  of  county  commissioners  or  in  the  circuit  court  as  parties, 
nor  can  they  initiate  themselves  as  such  on  appeal,    p.  113. 

4.  Counties. — Removal  of  County  Seat. — Nature  of  Proceedings. 
—Proceedings  under  §5849  et  seq.  Burns  1914,  Acts  1886  p.  221, 
to  relocate  a  county  seat  is  a  special  statutory  proceeding  for 
a  special  purpose,  and  the  duties  of  the  board  of  county  com- 
missioners are  ministerial,  and  not  judicial,  so  that  there  can 
be  no  parties  within  the  meaning  of  that  term  as  used  in  the 
Civil  Code.    p.  114. 

5.  Appeal. — Nature  of  Appeal. — Decisions  Appealable. — In  strict 
legal  contemplation  an  appeal  is  the  removal  of  an  action  from 
an  inferior  court  to  a  superior  court,  and  there  can  be  no  appeal 
except  from  a  decision  involving  the  exercise  of  judicial  power, 
p.  114. 

6.  Counties. — Appeal  from  Board  of  County  Commissioners. — 
There  can  be  no  appeal  from  the  board  of  county  commissioners 
in  matters  purely  administrative  or  ministerial  under  §6021 
Burns  1914,  §5772  R.  S.  1881,  providing  that  any  person  ag- 
grieved may  appeal  to  the  circuit  court  from  any  decision  of  the 
board,    p.  114. 

7.  Counties. — Removal  of  County  Seat. — Right  to  Appeal. — 
Statute.-— Although  §6021  Burns  1914,  §5772  R.  S.  1881,  pro- 
vides that  no  appeal  shall  be  taken  from  any  decision  of  the 
board  of  county  commissioners  by  a  person  not  a  party  to  the 
proceeding  unless  he  shall  file  his  affidavit  with  the  county  au- 
ditor setting  forth  that  he  has  an  interest  in  the  matter  decided, 
in  view  of  §5858  Burns  1914,  Acts  1885  p.  221,  allowing  appeals 
to  the  circuit  and  supreme  courts  in  proceedings  for  the  re- 
moval of  a  county  seat  by  any  person  aggrieved,  an  appeal  by 
remonstrants  will  be  entertained,  where  the  circuit  court  has 
exercised  jurisdiction,  even  though  they  have  not  filed  such  an 
affidavit,    pp.  114, 117. 

8.  Appeal. — Appeal  from  Intermediate  Court. — Exercise  of 
Jurisdiction  by  Circuit  Court. — Presumption. — Where  the  cir- 
cuit court  has  assumed  jurisdiction  in  an  appeal  from  a  decision 
of  the  board  of  county  commissioners,  it  will  be  presumed  on 
appeal  to  the  Appellate  Court  that  it  did  so  rightly,    p.  116. 

9.  Appeal. — Right  of  Appeal. — Compliance  with  Statutory  Re- 
quirements.— The  right  of  appeal  is  wholly  statutory,  except 
where  expressly  secured  by  the  Constitution,  so  that  all  require- 
ments of  the  statute  for  taking  and  perfecting  an  appeal  are 
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deemed   jurisdictional   and   must  be  strictly   complied   with, 
p.  116. 

10.  Appeal.— Statutes  Authorizing  Appeals. — Construction. — As 
statutes  conferring  the  right  of  appeal  are  remedial,  they 
should  be  liberally  construed,    p.  117. 

11.  Counties. — Removal  of  County  Seat. — Appeal. — Statute. — 
Construction. — Section  5858  Burns  1914,  Acts  1885  p.  221,  pro- 
viding that  appeals  shall  be  allowed  to  the  circuit  or  supreme 
courts  by  persons  aggrieved,  as  in  other  cases,  from  proceed- 
ings before  the  board  of  county  commissioners  for  the  removal 
of  a  county  seat,  was  intended  to  give  this  remedy  in  lieu  of 
mandate  or  injunction,  the  purpose  of  allowing  appeals  in  such 
a  proceeding  by  persons  who  are  not  parties  being  to  protect 
the  public,    p.  117. 

12.  Counties. — Removal  of  County  Seat. — Appeal. — The  appeal 
allowed  by  §5858  Burns  1914,  Acts  1885  p.  221,  from  a  pro- 
ceeding for  the  removal  of  a  county  seat  is  ex  parte  in  char- 
acter, an  appeal  by  one  inures  to  the  benefit  of  all;  and  the 
procedure  applicable  in  other  special  statutory  proceedings  or 
in  civil  actions  does  not  apply,    p.  118. 

13.  Counties. — Removal  of  County  Seat. — Appraisal  of  County 
Buildings. — In  a  proceeding  for  the  removal  of  a  county  seat, 
the  appraisement  of  the  county  buildings,  as  provided  for  in 
§5849  Burns  1914,  Acts  1885  p.  221,  is  conclusive  in  the  absence 
of  fraud,    p.  118. 

14.  Counties. — Removal  of  County  Seat. — Dismissal  of  Proceed' 
ings. — Where,  in  a  proceeding  for  the  removal  of  a  county  seat, 
the  appraised  value  of  the  county  buildings  was  in  excess  of 
$20,000,  the  board  of  county  commissioners  was  not  required  by 
§5849  Burns  1914,  Acts  1885  p.  221,  to  submit  to  an  election 
the  question  of  the  relocation  of  the  county  seat,  and  the  circuit 
court,  on  an  appeal  from  the  board,  properly  dismissed  the 
matter  on  the  record,  no  fraud  having  been  alleged  by  the  peti- 
tioners,   p.  118. 

15.  Costs. — Recovery. — Power  of  Legislature. — The  right  to  re- 
cover costs  and  liability  for  the  payment  thereof  are  matters, 
entirely  for  the  legislature,    p.  118. 

1G.  Costs. — Liability  for  in  Absence  of  Judgment. — In  the  ab- 
sence of  a  judgment  for  costs,  the  person  making  them  are 
liable  therefor,    p.  118. 

17.  Counties. — Removal  of  County  Seat. — Appeal. — Costs. — Ap- 
praiser's Fees.— As  the  act  of  1885  (Acts  1885  p.  221,  §5849  et 
seq.  Burns  1914)  relating  to  proceedings  for  the  relocation  of  a 
county  seat,  makes  no  provisions  for  the  taxing  of  costs,  per- 
sons appealing  from  the  board  of  county  commissioners  are 
liable  only  for  the  costs  made  by  themselves,  and  the  fees  of 
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the  appraisers  appointed  under  the  act  to  appraise  the  real 
estate  of  the  county  must  be  paid  by  the  county,  as  the  services 
of  the  appraisers  are  for  the  benefit  of  the  entire  county, 
p.  119. 

From  Warrick  Circuit  Court;  Ralph  E.  Roberts, 
Judge. 

Proceedings  on  the  petition  of  J,  Fred  Hall  and  others 
for  the  removal  of  the  county  seat  of  Spencer  county,  in 
which  Frank  Kincaid  and  others  filed  a  remonstrance. 
From  a  judgment  of  the  circuit  court  for  remonstrants 
on  appeal  from  the  board  of  county  commissioners,  the 
petitioners  appeal.    Affirmed. 

Robert  /.  Tracewell,  Robert  N.  Tracewell  and  Frank 
C.  Gore,  for  appellants. 

Elbert  M.  Swan,  William  C.  Mason,  Louis  N.  Savage, 
William  H.  Brown,  John  J.  Brown,  Allen  J.  Pay  ton  and 
Benjamin  F.  Huffman,  for  appellees. 

Dausman,  J. — Pursuant  to  the  provisions  of  the  act 
approved  July  18,  1885,  Acts  1885  p.  221,  being  §5849 
et  seq.  Burns  1914,  J.  Fred  Hall  and  others  filed  with 
the  Board  of  Commissioners  of  Spencer  county  their  pe- 
tition for  the  removal  of  the  county  seat  from  Rock- 
port  to  Chrisney.  The  petitioners  complied  with,  and 
their  petition  conformed  to,  the  requirements  of  said  act. 
The  petition  was  signed  by  2,103  persons,  being  more 
than  forty  per  cent,  of  the  whole  number  of  legal  voters 
in  said  county.  Four  hundred  and  ten  of  said  peti- 
tioners filed  their  withdrawal  from  said  petition  and 
were  permitted  to  withdraw  therefrom  by  the  order  of 
the  board.  On  May  3,  1915,  the  board  being  in  regular 
session,  the  following  proceedings  were  had. 

The  city  of  Rockport  and  Frank  Kincaid,  a  resident 
taxpayer  and  legal  voter  in  said  county,  filed  their  sepa- 
rate motions  to  dismiss  the  petition,  which  motions  were 
overruled.  Said  city  and  seven  persons  filed  their  sepa- 
rate demurrer  to  said  petition,  which  demurrer  was 
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overruled.  Said  city  and  seven  persons  filed  their  veri- 
fied remonstrance  against  the  petition  and  proceedings 
and  against  the  granting  of  the  petition  and  the  removal 
of  the  county  seat.  The  petitioners  demurred  to  the 
remonstrance,  which  demurrer  was  sustained.  The  re- 
monstrators  filed  answer  in  denial.  Thereupon  the 
board  made  the  following  finding  and  order: 

"This  cause  and  matter  coming  on  for  hearing 
and  the  court  having  heard  the  evidence  in  same, 
finds  that  said  petition  is  sufficient  and  contains  the 
required  number  of  names,  more  than  forty  per 
cent,  of  the  legal  votes  of  said  county  as  shown  by 
the  vote  of  Secretary  of  State  at  the  last  general 
election  therein,  and  that  the  deed  accompanying 
and  deposited  with  said  petition  is  sufficient  and 
conveys  legal  title  to  the  real  estate  therein  de- 
scribed, and  that  the  abstract  and  evidence  of  title 
accompanying  and  deposited  with  same  discloses 
good  and  sufficient  title  and  that  the  affidavit  of 
signatures  to  said  petition  is  sufficient  and  that  the 
petitioners  have  deposited  with  the  auditor  of  said 
county  two  hundred  dollars  for  pay  for  architect, 
and  that  the  bond  filed  and  deposited  herein  by  pe- 
titioners is  sufficient  and  is  approved  by  the  court, 
and  that  the  notice  given  of  the  pendency  of  said 
petition  by  the  auditor  of  said  county  is  sufficient 
and  was  given  the  required  length  of  time  prior  to 
this  meeting  of  said  Board  of  Commissioners.  It 
is  therefore  ordered  by  said  Board  of  Commission- 
ers of  Spencer  County,  Indiana,  that  the  Auditor  of 
said  County  notify  the  Governor  of  Indiana  to  ap- 
point three  appraisers,  as  prescribed  by  law,  to  ap- 
praise the  real  estate  of  said  Spencer  County,  Indi- 
ana, and  that  on  receiving  notice  of  such  appoint- 
ment and  ascertaining  a  proper  date,  said  Auditor 
of  Spencer  County,  Indiana,  give  proper  notice  of 
the  time  and  place  of  the  meeting  of  such  ap- 
praisers to  make  said  appraisement/' 

The  auditor  notified  the  Governor  of  the  action  of  the 
board,  and  thereupon  the  Governor  appointed  Hon. 
Inman  H.  Fowler  of  Owen  county,  Hon.  William  H. 
Vollmer  of  Knox  county,  and  Hon.  Benjamin  F.  Adams 
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of  Monroe  county,  three  disinterested  persons,  nonresi- 
dents of  Spencer  county,  as  commissioners,  to  examine 
the  real  estate  of  the  county  seat  of  Spencer  county 
and  to  assess  the  value  thereof,  including  the  buildings 
and  improvements  thereon  situate,  as  provided  by  §5849 
Burns  1914,  supra,  and  to  perform  all  and  singular  the 
duties  as  such  commissioners  as  provided  by  law.  The 
auditor  gave  due  notice  of  the  appointment  of  said  com- 
missioners and  that  they  would  meet  in  the  courtroom 
of  the  county  courthouse  in  the  city  of  Rockport,  in 
Spencer  county,  at  the  hour  of  ten  o'clock,  a.m.  on 
Tuesday,  June  1,  1915,  and  would  then  and  there  pro- 
ceed to  perform  all  and  singular  their  duties  as  such 
commissioners.  At  the  time  and  place  fixed  in  said 
notice,  the  said  appraisers  appeared  and  were  duly 
sworn  to  faithfully,  impartially  and  honestly  examine 
and  appraise  the  real  estate  belonging  to  Spencer 
county,  Indiana,  and  the  buildings  and  improvements 
thereon  situate,  being  in  the  city  of  Rockport,  and  assess 
the  value  thereof  according  to  their  best  judgment. 
The  petitioners  and  the  objectors  and  their  respective 
counsel  appeared  before  said  appraisers ;  the  appraisers 
made  an  examination  of  said  real  estate  and  the  build- 
ings thereon;  a  shorthand  reporter  was  employed  and 
a  hearing  was  given;  witnesses  were  examined  by  and 
in  behalf  of  both  the  objectors  and  the  petitioners  as 
to  the  value  of  the  real  estate  and  the  improvements 
thereon ;  after  all  the  evidence  had  been  taken  and 
counsel  had  had  the  opportunity  of  being  heard,  the  said 
appraisers  assessed  the  value  of  the  real  estate  and  the 
improvements  thereon,  and  one  copy  of  the  appraise- 
ment was  filed  with  the  auditor  of  Spencer  county  and 
the  other  copy  was  transmitted  by  mail  to  the  Governor 
of  the  State.  The  valuation  so  fixed  is  as  follows :  real 
estate,  $28,120 ;  courthouse,  $17,000 ;  sheriff's  residence, 
jail  and  barn,  $7,000;  other  buildings,  $3,650;  total, 
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$55,770.  On  June  7,  1915,  the  petitioners  and  their 
attorneys  appeared  before  the  board  and  excepted  and 
objected  to  the  report  of  the  appraisers  and  asked  for  a 
reappraisement  of  said  property,  which  request  was  de- 
nied. Thereupon  the  board  made  the  following  finding 
and  judgment : 

■ 

"And  this  court  having  under  consideration  the 
matter  of  said  petition  and  proceedings  and  the  re- 
port of  appraisal  of  said  property  made  and  filed  by 
said  appraising  commissioners  as  appraisers  duly 
appointed  therein,  and  the  report  of  said  auditor  of 
said  county  in  relation  to  same,  approves  said  re- 
ports and  finds  that  the  facts  stated  in  said  reports 
are  true,  and  that  the  value  of  the  county  buildings 
of  said  county,  as  thus  appraised  are  as  follows: 
that  the  courthouse  of  said  Spencer  county,  Indi- 
ana, is  of  the  value  of  $17,000.00,  and  that  the 
Sheriff's  residence,  jail  and  barn  of  said  Spencer 
county, .  Indiana,  on  lots  46  and  47,  W.  R.  Heynes 
Donation  to  Rockport,  Indiana,  is  of  the  value  of 
$7,000.00,  and  that  the  appraised  value  of  said 
county  buildings  exceeds  twenty  thousand  dollars, 
and  that  the  appraised  value  of  said  real  estate  of 
said  Spencer  county,  Indiana,  belonging  to  said 
Spencer  county,  including  the  buildings  and  im- 
provements thereon  situate,  is  fifty-five  thousand 
seven  hundred  and  seventy  dollars. 

"It  is  therefore  considered,  ordered  and  adjudged 
by  the  court  that  the  appraised  value  of  the  court- 
house, sheriff's  residence  and  jail  and  barn  situate 
on  the  real  estate  of  said  county  seat  belonging  to 
said  Spencer  county,  Indiana,  is  twenty-four  thou- 
sand dollars,  and  that  the  appraised  value  of  the 
entire  real  estate  of  said  county  seat  thereon  situate 
is  Fifty-Five  Thousand  Seven  Hundred  Seventy 
Dollars  and  that  this  court  and  Board  of  Commis- 
sioners has  no  authority  or  power  to  order  an  elec- 
tion on  the  question  of  the  removal  of  the  county 
seat  of  said  Spencer  county,  Indiana,  and  that  such 
an  election  is  not  ordered. 

"And  it  is  considered,  ordered  and  adjudged  that 
the  petitioners  herein  pay  the  costs,  including  ap- 
praisers and  witness  fees  herein,  each  petitioner 
being  jointly  and  severally  liable  therefor  in  the  A 
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amount  thereof  up  to  the  date  of  the  withdrawal  by 
any  petitioner  respectively,  and  this  cause  is  ended." 

The  petitioners  then  prayed  an  appeal  to  the  Spencer 
Circuit  Court,  which  was  granted  on  the  filing  of  the  re- 
quired bond.  A  transcript  of  the  proceedings  before 
the  board  was  duly  filed  in  the  circuit  court  of  Spencer 
county  by  the  county  auditor.  A  change  of  venue  was 
granted  and  the  proceeding  transferred  to  the  circuit 
court  of  Warrick  county.  In  the  latter  court  the  peti- 
tioners and  remonstrators  appeared.  A  large  number 
of  petitioners  were  permitted  to  withdraw — these  .with- 
drawals being  in  addition  to  the  withdrawals  before  the 
board.  Various  other*  steps  were  taken,  among  which 
was  the  filing  of  a  motion  by  the  remonstrators  for  judg- 
ment in  their  favor  on  the  record.  This  motion  was 
sustained,  and  thereupon  the  court  made  the  following 
finding  and  rendered  the  following  judgment : 

"Now  on  this  December  20th,  1915,  come  the 
plaintiffs  by  Tracewell  and  Tracewell,  their  at- 
torneys and  come  the  defendants  by  Swan  and 
Mason  and  L.  N.  Savage,  their  attorneys,  and  the 
court  having  under  advisement  the  motion  hereto- 
fore filed  and  made  by  the  defendants  for  judg- 
ment in  their  favor  on  the  record  and  proceedings 
herein  and  the  appraisement  heretofore  made  by 
the  appraising  commissioners  appointed  therefor 
herein  by  Hon.  Samuel  M.  Ralston,  Governor  of  In- 
diana, this  court  now  here  sustains  said  defendants' 
motion,  and  finds  for  the  defendants  and  against 
the  petitioners  herein  and  that  the  remonstrants, 
defendants  herein,  are  entitled  to  judgment  herein, 
to  which  the  petitioners  herein  at  the  time  except 
and  ask  leave  to  file  their  motion  to  modify  said 
finding  and  for  a  new  trial  herein,  and  the  court 
now  here  fixes  December  27th,  1915,  a.  m.,  to  file 
same;  and  on  motion  of  petitioners,  by  order  of 
court  the  defendants'  said  motion  for  judgment  and 
petitioners'  exceptions  thereto  are  made  a  part  of 
the  record  herein.  *  *  *  And  the  court  now 
here  renders  judgment  against  the  plaintiffs,  peti- 
tioners herein,  and  in  favor  of  the  said  defendants, 
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remonstrants  herein,  on  the  finding  of  the  court 
hereinbefore  made. 

"It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiffs,  petitioners  herein,  take 
nothing  in  and  by  reason  of  their  said  suit  and  pro- 
ceedings; and  that  the  defendants,  said  objectors 
and  remonstrants,  to  wit:  Frank  Kincaid,  City  of 
Rockport,  David  S.  Hill,  James  J.  Rimstidt,  Logan 
M.  John,  John  G.  Rimstidt,  Henry  Maas,  and  James 
A.  Hopkins,  recover  judgment  against  the  plain- 
tiffs herein;  and  that  a  reappraisement  of  said 
county  seat  property  of  Spencer  county,  Indiana, 
be  not  ordered  herein,  and  no  election  for  removal 
of  said  county  seat  be  ordered,  herein,  and  that 
the  said  petition  for  removal  of  said  county  seat 
herein  be  not  granted;  and  that  said  defendants 
and  each  of  them  recover  of  and  from  the  plain- 
tiffs, petitioners  herein,  their  costs  by  said  defend- 
ants herein  laid  out  and  expended;  and  that  said 
petitioners  who  have  heretofore  withdrawn  from 
and  dismissed  said  petition  as  to  themselves,  are 
each  liable  for  only  such  of  said  costs  as  had  ac- 
crued herein  prior  to  each  of  their  said  dismissals 
respectively/' 

The  petitioners'  motion  for  a  new  trial  was  overruled 
before  the  rendition  of  the  judgment.  Afterward  they 
moved  to  vacate  and  set  aside  the  judgment;  they  also 
filed  their  motion  "not  to  tax  the  fees  and  costs  of  the 
commissioners  to  appraise  the  lands  and  buildings" 
against  them;  and  both  said  motions  were  overruled. 
The  petitioners  then  prayed  an  appeal  to  this  court, 
which  was  granted  on  terms  fixed  by  the  court.  Then 
a  large  number  of  petitioners  filed  documents  in  which 
they  declare  that  they  do  not  want  to  be  considered  par- 
ties on  appeal. 

The  following  errors  are  assigned:  (1)  The  court 
erred  in  sustaining  appellees'  motion  for  judgment  on 
the  pleadings;  (2)  the  court  erred  in  overruling  appel- 
lants' motion  for  a  new  trial;  (3)  the  court  erred  in 
overruling  appellants'  motion  to  set  this  case  down  for 
trial  and  afford  them  a  trial  therein;   (4)  the  court 
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erred  in  overruling  appellants'  motion  to  vacate  the 
judgment;  (5)  the  court  erred  in  overruling  appellants' 
motion  to  not  tax  costs  of  appraisers  to  them. 

In  their  assignment  of  errors  appellants  have  pro- 
vided for  this  cause  the  following  title:  "In  the  matter 
of  the  petition  of  J.  Fred  Hall,  Charles  W.  Abbot,  Henry 
Barker  and  all  other  petitioners  too  numerous  to  men- 
tion except  those  who  have  heretofore  dismissed  and 
withdrawn  from  said  petition,  Appellants,  v.  Frank  Kin- 
caid, City  of  Rockport,  David  S.  Hill,  James  J,  Rimstidt, 
Logan  M.  John,  John  G.  Rimstidt,  Henry  Mass  and 
James  A.  Hopkins,  remonstrants,  Appellees/'  The 
seven  persons  who,  together  with  the  city  of  Rockport, 
signed  the  remonstrance,  are  the  persons  named  as  the 
appellees.  Six  other  persons  have  filed  a  joinder  in 
error  in  which  they  designate  themselves  appellees ;  and 
these  six  have  also  assigned  twenty-eight  cross-errors. 

The  so-called  appellees  have  filed  a  motioh  to  dismiss 
the  appeal  on  several  grounds,  among  which  are  the 
following:  (1)  That  all  judgment  defendants,  shown 
by  the  record  to  have  taken  and  joined  in  the  appeal 
from  the  Warrick  Circuit  Court,  are  not  named  as  ap- 
pellants in  the  assignment  of  errors;  (2)  that  the  pe- 
titioners were  not  entitled  to  an  appeal  from  the  board 
of  commissioners;  (3)  that  this  court  has  no  jurisdic- 
tion. 

The  confusion  of  thought  and  expression  manifested 

throughout  the  record  is  evidently  due  to  the  mistaken 

notion  that  this  proceeding  is  governed  by  the 

1.  Civil  Code.  It  is  clear  that  this  is  not  in  any 
sense  a  civil  action.  Although  it  is  conceded  by 
all  concerned  that  this  proceeding  is  governed  by  said 
act  of  1885,  nevertheless  there  has  been  a  failure  to 
realize  that  said  act  does*  not  contemplate  an  adversary 
proceeding.  The  petititioners  are  not  plaintiffs.  The 
petition  is  not  directed  against  anybody,  and  bears  no 
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analogy  to  a  complaint.  There  are  no  property  rights 
involved ;  there  is  nothing  to  litigate ;  and  there  can  be 
no  adversary  parties.  Under  the  statute  no  issue  can 
be  presented  to  the  board  of  commissioners  for  its  de- 
termination. Whether  the  removal  of  the  county  seat 
would  be  provident  or  improvident  is  to'  be  determined 
by  the  voters  themselves.  The  only  controversy  in- 
volved is  to  be  debated  in  the  campaign  and  a  verdict 
rendered  at  the  polls.  The  filing  of  the  petition  is  nec- 
essary to  give  the  board  of  commissioners  jurisdiction. 
Mode  V.  Beasley  (1896),  143  Ind.  306,  42  N.  E.  727. 
It  authorizes  and  invokes  the  action  of  the  board  of  com- 
missioners ;  and  when  it  has  done  that,  its  purpose  has 
been  accomplished.  The  petitioners  are  not  "parties" 
in  the  ordinary  legal  sense  of  that  term.  Ewbank's 
Manual,  ch.  12 ;  Elliott,  App.  Proc.,  ch.  VII.  The  filing  of 
the  petition  cannot  be  regarded  as  an  invitation  to  those 
who  are  opposed  to  relocating  the  county  seat  to  come 
in  and  assume  an  attitude  of  antagonism  and  hostility 
to  the  petitioners.  The  statute  makes  no  provision  for 
the  filing  of  motions,  demurrers,  answers  or  re- 

2.  monstrances.    Such  a  thing  as  a  remonstrance 
is  unknown  to  both  the  common  law  and  the 

Code.  It  is  of  purely  statutory  origin,  is  for  use  only 
in  special  proceedings,  and  can  be  filed  in  no  case  unless 
specifically  authorized  by  statute.  Reiser  V.  Mills 
(1903),  162  Ind.  366,  371,  69  N.  E.  142;  Goodrich  V. 
Stangland  (1900),  155  Ind.  279,  285,  58  N.  E.  148;  Mor- 
gan Civil  Tp.  V.  Hunt  (1886),  104  Ind.  590,  4  N.  E.  299. 
By  the  terms  of  the  act  under  consideration  no 

3.  way  whatever  has  been  provided  whereby  per- 
sons may  come  before  the  board  of  commission- 
ers and  make  themselves  parties  to  the  proceeding  in 
opposition  to  the  petitioners.     In  a  special  proceeding 
of  this  character  persons  cannot  come  voluntarily  be- 

Vol.  64—8 
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fore  the  board  of  commissioners  or  the  circuit  court 
and  make  themselves  parties,  even  though  they  are  in- 
terested as  citizens,  voters  or  taxpayers,  unless  a  way 
so  to  do  is  provided  by  the  statute  itself.  Board,  etc. 
V.  Wild  (1905),  37  Ind.  App.  32,  76  N.  E.  256.  Nor 
can  they  be  permitted  to  initiate  themselves  on  appeal. 
Maule  Coal  Co.  v.  Partenheimer  (1900),  155  Ind.  100, 
55  N.  E.  751,  57  N.  E.  710.  The  participation  in  this 
proceeding  by  the  so-called  appellees,  as  well  as  those 
other  persons  who  have  filed  the  joinder  in  error  and  the 
cross-errors,  is  wholly  voluntary  and  gratuitous.  The 
proceeding  to  relocate  a  county  seat  is  a  special 

4.  proceeding  for  a  special  purpose,  based  on  a  spe- 
cial statute ;  and  the  duties  of  the  board  of  com- 
missioners therein  are  ministerial,  not  judicial.  Board, 
etc.  v.  State,  ex  rel.  (1896),  147  Ind.  476,  494,  46  N.  E. 
908;  Mode  v.  Beasley,  supra;  Platter  v.  Board  (1885), 
103  Ind.  360,  374,  2  N.  E.  544.  Consequently  in  this 
proceeding  there  can  be  no  "parties"  within  the  mean- 
ing of  that  term  as  used  in  the  Civil  Code. 

It  is  true,  as  counsel  contend,  that  within  the  strict 

meaning  of  the  word  as  used  in  law  matters%  there  can 

be  no  appeal  except  from  a  decision  involving  the 

5.  exercise  of  judicial  power.  In  strict  legal  con- 
templation an  appeal  is  the  removal  of  a  civil  ac- 
tion from  an  inferior  court  to  a  superior  court. 

6.  Elliott,  App.  Proc.  §15.  Even  under  the  broad 
language  of  §6021  Burns  1914,  §5772  R.  S.  1881, 

there  can  be  no  appeal  from  the  board  of  commissioners 
in  a  matter  purely  administrative  or  ministerial.  El- 
liott, App.  Proc.  §78;  Grusenmeyer  V.  City  of  Logans- 
port  (1881),  76  Ind.  549;  Farley  V.  Board  (1891),  126 
Ind.  468,  26  N.  E.  174.     But  the  situation  is 

7.  given  a  different  aspect  by  the  provisions  of  §10 
supra,  of  the  act  now  under  consideration.     Sec- 
tion 10  is  in  the  following  language:  "In  all  cases  of 


NOVEMBER  TERM,  1916.  115 

Hall  t).  Kincaid— 64  Ind.  App.  103. 

* 

location  or  removal  of  county  seats,  there  shall  be  al- 
lowed an  appeal  to  the  circuit  court  and  to  the  supreme 
court  by  any  person  or  persons  aggrieved  thereby, 
under  the  same  regulations  as  now  provided  by  law  for 
appeals  in  other  cases  from  the  board  of  commissioners 
and  from  the  circuit  court,  the  party  appealing  giving 
bond  for  costs,  as  may  be  required  by  the  board  of  com- 
missioners or  by  the  judge  of  the  circuit  court." 

By  the  plain  language  of  this  statute  the  legislature 
has  expressly  authorized  an  appeal  to  the  courts  from  a 
ruling,  an  order  or  a  decision  of  the  board  of  commis- 
sioners in  a  matter  purely  administrative  or  ministerial. 
In  matters  of  somewhat  similar  character  the  legisla- 
ture has  authorized  appeals  to  the  courts  from  such 
governmental  agencies  as  the  board  of  town  trustees, 
the  common  council  of  a  city,  the  board  of  public  works 
of  a  city,  the  county  surveyor,  the  state  board  of  medi- 
cal registration,  the  Public  Service  Commission,  and  the 
Industrial  Board.  In  all  these  instances  the  word  "ap- 
peal" is  used  in  a  special  and  restricted  sense. 

Section  6021  Burns  1914,  supra,  being  part  of  the 
general  law  governing  the  procedure  before  boards  of 
commissioners,  is  in  the  following  language:  "From 
any  decision  of  such  commissioners  there  shall  be  al- 
lowed an  appeal  to  the  circuit  court  by  any  person 
aggrieved ;  but  if.  such  person  shall  not  be  a  party 
to  the  proceeding,  such  appeal  shall  not  be  allowed 
unless  he  shall  file,  in  the  office  of  the  county  audi- 
tor, his  affidavit,  setting  forth  that  he  has  an  inter- 
est in  the  matter  decided,  and  that  he  is  aggrieved  by 
such  decision,  alleging  explicitly  the  nature  of  his  in- 
terest." 

These  two  sections  must  be  construed  together. 
Grusenmeyer  v.  City  of  Logansport,  supra;  Houk  v. 
Barthold  (1880),  73  Ind.  21.  It  has  been  held  uni- 
formly that  a  person  who  is  not  a  party  to  a  proceed- 
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ing  before  the  board  of  commissioners  cannot  appeal 
from  the  decision  therein  unless  he  complies  with  the 
provisions  of  the  latter  section  of  the  statute  above  set 
out.  Fordyce  V.  Board  (1867),  28  Ind.  454;  Robinson 
V.  Board  (1871),  37  Ind.  333;  Alexander  v.  McCords- 
ville,  etc.,  Gravel  Road  Co.  (1873),  44  Ind.  436;  Whise- 
nand  V.  Belle  (1899),  154  Ind.  38,  55  N.  E.  950;  Van 
Auken  v.  Hook  (1892),  6  Ind.  App.  610,  34  N.  E.  104; 
Bobbins  v.  Board  (1899),  24  Ind.  App.  341,  56  N.  E. 
729;  Workman  V.  Bent  (1909),  45  Ind.  App.  75,  90  N. 
E.  85.  Whether  the  petitioners  are  parties  to  the  pro- 
ceeding in  a  limited  and  peculiar  sense,  and  whether 
the  petition,  the  affidavit  filed  therewith,  and  the  ac- 
tion of  the  board  of  commissioners  thereon,  sufficiently 
show  the  interest  of  the  petitioners  to  constitute  a  strict 
compliance  with  the  statute  so  as  to  entitle  them  to  an 
appeal  without  the  filing  of  any  other  affidavit,  are 
questions  we  need  not  decide.    We  cannot  say 

8.  that  no  other  affidavit  was  filed.     The  circuit 
court  exercised  jurisdiction,  and  we  must  as- 
sume that  it  did  so  rightfully.    Houk  V.  Barthold,  su- 
pra; Whisenand  v.  Belle,  supra;  Holman  v.  Bobbins 
(1892),  5  Ind.  App.  436,  31  N.  E.  863. 

Under  modern  practice  the  right  of  appeal  is  deemed 

wholly  statutory,  except  where  expressly  secured  by 

the  Constitution.     It  follows,  therefore,  that  all 

9.  the  requirements  of  the  statute  for  taking  and 
perfecting  an  appeal  are  deemed  jurisdictional 

and  must  be  strictly  complied  with.  2  Ency.  PL  and  Pr. 
16;  3  C.  J.  616;  Lake  Erie,  etc.,  R.  Co.  v.  Watkins 
(1901),  157  Ind.  600,  62  N.  E.  443;  Lafayette,  etc.,  R. 
Co.  V.  Butner  (1903),  162  Ind.  460,  70  N.  E.  529; 
Amacher  v.  Johnson  (1910),  174  Ind.  249,  91  N.  E. 
928;  Collins  V.  Laybold  (1914),  182  Ind.  126,  104  N.  E. 
971;  Cain  V.  State  (1905),  36  Ind.  App.  51,  74  N.  E. 
1102.    Although  the  courts  cannot  recognize  an  un- 
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authorized  appeal,  neither  can  they  refuse  to  enter- 
tain an  appeal  expressly  and  competently  granted  by 
statute.    In  other  words,  a  statute  conferring 

10.  the  right  of  appeal  ought  not  to  be  abridged  as  to 
the  right  itself  by  strict  construction ;  but  on  the 

contrary,  being  remedial,,  it  should  be  liberally  con- 
strued.   Houk  V.  Barthold,  supra.    Evidently  the 

11.  legislature  intended  by  the  terms  of  §10,  supra, 
to  give  to  any  person  aggrieved  the  simple,  di- 
rect and  adequate  remedy  by  appeal,  in  lieu  of  the  rem- 
edy by  injunction  or  mandate,  in  the  event  that  the 
board  of  commissioners  should  act  wrongfully  or  wrong* 
fully  refuse  to  act  at  all.  State,  ex  rel.  v.  State  Board, 
etc.  (1909),  173  Ind.  706,  91  N.  E.  338.  The  fact  that 
the  word  "person"  is  used  in  said  section  rather  than 
the  word  "party"  is  of  marked  significance.  3  C.  J. 
620.  But  the  legislature  was  careless  in  its  terminol- 
ogy ;  for  in  the  latter  part  of  the  section  it  has  used  the 
word  "party"  synonymously  with  "person".  The  broad 
purpose  underlying  appeals  from  the  board  of  commis- 
sioners by  persons  who  are  not  parties,  is  to  protect  the 
public  by  thus  enabling  any  interested  person  who  is  ag- 
grieved to  invoke  the  aid  of  the  circuit  courts,  which 
courts  are  presided  over  by  judges  who  are  learned  in 
the  law  and  devoted  to  the  cause  of  justice.  This  pur- 
pose is  emphasized  by  §6027  Burns  1914,  §5778  R.  S. 
1881,  which  provides:  "Such  court  may  make  a  final 
determination  of  the  proceeding  thus  appealed,  and 
cause  the  same  to  be  executed,  or  may  send  the  same 
down  to  such  board,  with  an  order  how  to  proceed,  and 
may  require  such  board  to  comply  with  the  final  determ- 
ination made  by  such  court  in  the  premises." 

From  the  foregoing  general  considerations  we  con-, 
elude  that  it  is  our  duty  to  entertain  the  appeal  and  dis- 
pose of  it  on  the  merits  in  order  to  give  effect  to 
7.    the  legislative  intent.     But  the  appeal  is,  in  its 
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very  nature,  ex  parte  in  character.    The  subject- 
matter  involved  affects  every  citizen  of  Spencer 

12.  county ;  and  in  contemplation  of  law  their  several 
rights  are  equal.    An  appeal  by  one  inures  to 

the  benefit  of  all.  The  rules  of  procedure  applicable 
in  civil  actions  do  not  apply  here.  Nor  can  we  apply 
to  this  proceeding  the  procedure  prescribed  in  other 
special  statutory  proceedings ;  for  each  special  statutory 
proceeding  must  stand  alone,  unless  otherwise  provided 
in  the  statute  itself.  (1)  The  appraisement  of  the 
county  buildings  is  final  and  conclusive  in  the  absence  of 
fraud ;  and  when  the  report  of  the  appraisers  was 

13.  filed  in  the  office  of  the  county  auditor,  the  board 
of  commissioners  had  no  jurisdiction  to  proceed 
further.    Mode  V.  Beasley,  supra.     (2)  The  cir- 

14.  cuit  court  did  not  err  in  disposing  of  the  matter 
on  the  appraisement  laid  before  it  by  the  county 

auditor.    The  appraisement  could  be  attacked  only  for 
fraud;  and,  since  fraud  was  not  asserted  by  the  pe- 
titioners, there  was  nothing  to  try.     (3)    The  right 
to  recover  costs  and  the  liability  to  pay  costs 

15.  are  matters  entirely  for  the  legislature.  Lat- 
shaw  v.  State,  ex  rel.  (1900),  156  Ind.  194,  59 

N.  E.  471.  The  various  statutes  on  the  subject  of  tax- 
ing and  collecting  fees  by  public  officers  contemplate 
that  a  person  who  procures  the  services  of  a  public  of- 
ficer, for  which  services  the  officer  is  required  by  law 
to  tax  and  charge  a  fee,  shall  be  personally  liable  there- 
for and  that  the  payment  thereof  may  be  enforced 
against  him  by  a  fee-bill.  Nelson  V.  Turner  (1855), 
7  Ind.  36;  Martindale  V.  Tibbetts  (1861),  16  Ind.  200; 
Annsworth  v.  Scotten  (1868),  29  Ind.  495;  Taylor  V. 
Wright  (1884),  93  Ind.  121.     In  the  absence  of 

16.  a  judgment  for  costs,  the  costs  are  upon  the  per- 
son making  them.     Chicago,  etc.,  R.  Co.  V.  Cason 

(1898),  151  Ind.  329,  50  N.  E.  569.     The  act  of  1885, 
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supra,  is  silent  on  the  subject  of  costs,  except 
17.  the  reference  thereto  in  §10.  The  only  other  stat- 
utory provision  relating  to  costs  which  is  appli- 
cable in  any  degree  to  this  proceeding  is  found  in 
§6022  Burns  1914f  §5773  R.  S.  1881,  But  these 
provisions  do  not  imply  that  the  person  appealing 
shall  pay  the  costs  made  by  other  persons  who  are 
strangers  to  the  appeal  and  who  have  no  standing  either 
before  the  bo^rd  of  commissioners  or  in  the  circuit 
court.  We  find  no  statute  authorizing  the  taxing  of  ap- 
praisers' fees ;  and  no  officer  may  tax  any  fee  that  is  not 
legally  allowable  under  the  statutes.  §7355  Burns  1914, 
Acts  1883  p.  48.  Benson  v.  Christian  (1891),  129  Ind. 
535,  29  N.  E.  26.  In  the  absence  of  any  statute  to  the 
contrary,  we  conclude  that  appellants  are  liable  only  for 
the  cost  made  by  themselves.  The  services  of  the  ap- 
praisers are  of  a  special  character  and  are  rendered  for 
the  benefit  of  all  the  people  of  the  county,  and  the  rea- 
sonable cost  of  making  the  appraisement  should  be  al- 
lowed by  the  board  of  commissioners  and  paid  by  the 
county. 

The  circuit  court  is  directed  to  modify  its  judgment, 
with  respect  to  costs  only,  in  conformity  with  this  opin- 
ion ;  and  the  judgment  as  modified  is  hereby  affirmed. 

Note. — Reported  in  115  N.  E.  361.  Counties:  removal  of  coun- 
ty seat,  proceedings,  11  Cyc  372,  373;  submitting  question  of  re- 
location of  county  seat  to  vote  of  electors,  61  Am.  Dec.  519;  nature 
of  appeal  from  board  of  county  commissioners,  3  C.  J.  314, 11  Cyc 
405-408. 


Robinson  v.  Smith. 

[No.  9,756.    Filed  March  15,  1917.] 

1.  Appeal. — Record, — Certification. — A  certificate  of  the  clerk 
of  the  court  appended  to  the  transcript  that  the  longhand  tran- 
script of  the  evidence  had  been  filed  in  the  clerk's  office  was  un- 
necessary and  in  no  way  aided  in  perfecting  the  record,    p.  121. 
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2.  Appeal. — Record, — BUI  of  Exceptions. — When  Part  of  Record. 
— Certification. — Where  the  clerk's  certificate  attesting  the  con- 
tents of  the  transcript  precedes  the  bill  of  exceptions,  the  bill 
is  not  in  the  record^  as  in  order  to  make  a  bill  of  exceptions  a 
part  of  the  record,  it  must  precede  the  clerk's  certificate,  and  be 
thereby  incorporated  therein,    p.  121. 

3.  Appeal. — Record. — Bill  of  Exceptions. — When  Part  of  Record. 
— Certification. — The  clerk's  certificate  attached  to  a  bill  of  ex- 
ceptions cannot  authenticate  papers  filed,  proceedings  had  or 
entries  made  subsequent  to  the  date  of  the  certificate,    p.  122. 

4.  Appeal. — Record. — Failure  to  Incorporate  Evidence. — Dis- 
missal.— Where  the  only  error  presented  on  appeal  requires  a 
consideration  of  the  evidence  for  its  determination  and  the  evi- 
dence is  not  properly  incorporated  in  the  record,  the  appeal 
must  be  dismissed,    p.  122. 

From  Lake  Circuit  Court;  W.  C.  McMahan,  Judge. 

Action  between  Clifford  A.  Robinson  and  Missouri 
Smith,  From  a  judgment  for  the  latter,  the  former 
appeals.    Appeal  dismissed. 

John  A.  Gavit,  for  appellant. 

Bomberger,  Curtis,  Starr  &  Peters,  for  appellee. 

Batman,  J. — In  this  case  appellee  has  filed  her  mo- 
tion to  dismiss  the  appeal.  She  grounds  her  motion, 
among  other  things,  on  the  absence  of  the  evidence  from 
the  record.  An  examination  of  the  record  discloses  that 
the  only  error  properly  assigned  is  based  on  the  over- 
ruling of  appellant's  motion  for  a  new  trial.  The  other 
errors  attempted  to  be  assigned  seek  to  raise  questions 
that  could  only  be  presented  in  a  motion  for  a  new  trial, 
and  are  therefore  not  proper  assignments  of  error.  An 
examination  of  the  motion  for  a  new  trial  discloses  that 
all  of  the  reasons  on  which  it  is  based  depend  on  the 
evidence.  It  therefore  follows  that  if  the  evidence  is 
not  in  the  record,  as  claimed  by  appellee,  the  appeal 
must  be  dismissed. 

There  are  two  certificates  of  the  clerk  of  the  Lake 
Circuit  Court  appended  to  the  transcript,  one  precedes 
what  purports  to  be  a  bill  of  exceptions  containing  the 
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evidence,  and  bears  date  of  July  25,  1916,  and 

1.  the  other  follows  said  purported  bill  of  exceptions 
and  bears  date  of  September  25,   1916.    The 

first  is  a  general  certificate,  attesting  what  the  tran- 
script contains  and.  its  correctness,  while  the  latter 
merely  certifies  "that  the  above  longhand  transcript  of 
the  evidence  in  the  foregoing  cause  was  filed  in  my  office 
on  the  25th  day  of  September,  1916/'  This  latter  cer- 
tificate was  wholly  unnecessary,  and  in  no  way  aids  in 
perfecting  the  record.  City  of  Decatur  v.  Stoops 
(1898),  21  Ind.  App.  397,  52  N.  E.  623  J  Blair  Co.  V. 
Rose  (1900),  26  Ind.  App.  487,  60  N.  E.  10;  Diezi  v. 
Hammond  Co.  (1900),  156  Ind.  583,  60  N.  E.  353.  Such 
certificate  must  therefore  be  disregarded,  as  it  is  only 
material  to  know  that  the  bill  of  exceptions  containing 
the  evidence  was  filed  in  the  clerk's  office,  and  it  is 
wholly  immaterial  whether  the  longhand  transcript  of 
the  evidence,  as  such,  was  ever  so  filed. 

It  therefore  follows  that  the  transcript  contains  only 

one  certificate  that  can  be  considered  in  determining 

the  sufficiency  of  the  record  and  that  is  the  one 

2.  bearing  date  of  July  25,  1916.  As  we  have  be- 
fore stated,  the  purported  bill  of  exceptions  con- 
taining the  evidence  follows  this  certificate  instead  of 
preceding  it  as  the  law  requires.  It  is  merely  attached 
to  the  transcript  instead  of  being  embraced  in  it  and 
thereby  made  a  part  of  the  same.  It  has  been  repeat- 
edly held  by  the  decisions  of  this  and  the  Supreme  Court 
that,  in  order  to  make  a  bill  of  exceptions  a  part  of  the 
record,  it  must  precede  the  clerk's  certificate  and  be 
thereby,  in  fact  incorporated  therein.  Huber  Mfg.  Co. 
V.  Busey  (1896),  16  Ind.  App.  410,  43  N.  E.  967; 
McCormick  Harvesting  Co.  V.  Smith  (1898),  21  Ind. 
App.  617,  52  N.  E.  1000;  DeHart  V.  Board,  etc.  (1896), 
143  Ind.  363,  41  N.  E.  825 ;  Johnson,  Admr.,  V.  Johnson 
(1900),  156  Ind.  592,  60  N.  E.  451;  Butt  v.  Lake  Shore, 


122         APPELLATE  COURT  OF  INDIANA, 

Robinson  v.  Smith — 64  Ind.  App.  119. 

etc.,  R.  Co.  (1902),  159  Ind.  490,  65  N.  E.  529;  Black 
V.  State  (1908),  171  Ind.  294,  86  N.  E.  72. 

There  is  still  another  reason  why  such  purported  bill 

of  exceptions  *cannot  be  considered  a  part  of  the  record, 

and  that  lies  in  the  fact  that  such  clerk's  certifi- 

3.  cate*  bears  date  of  July  25,  1916,  while  such  pur- 
ported bill  of  exceptions  was  not  signed  by  the 

trial  judge  until  sixty  days  thereafter,  to  wit,  on  Sep- 
tember 25,  1916.  It  has  been  uniformly  held  by  this 
and  the  Supreme  Court  for  many  years  that  the  cer- 
tificate of  the  clerk  certifies  only  to  the  correctness  of 
all  the  papers  filed,  proceedings  had  and  entries  made 
prior  to  the  date  of  said  certificate  and  cannot  authenti- 
cate papers  filed,  proceedings  had  or  entries  made  sub- 
sequently to  that  time.  The  cases  of  Painter  v.  State 
(1911),  175  Ind.  665,  95  N.  E.  113,  and  Nurrenbern  V. 
Daniels  (1904),  163  Ind.  301,  71  N.  E.  889,  are  among 
the  latest  expressions  of  the  Supreme  Court  on  this 
question.  Among  the  earlier  decisions  are  the  follow- 
ing: Hughes  V.  Hughes  (1894),  139  Ind.  474,  39  N.  E. 
45;  Humbarger  V.  Carey  (1896),  145  Ind.  324,  42  N.  E. 
749,  44  N.  E.  302;  Jamison  V.  State  (1895),  13  Ind. 
App.  294,  41  N.  E.  74. 

For  the  reasons  given  based  on  the  authorities  cited, 

we  are  compelled  to  hold  that  the  evidence  is  not 

in  the  record,  and,  since  the  only  error  presented 

4.  on  this  appeal  requires  the  presence  of  the  evi- 
dence for  its  determination,  there  is  nothing  for 

our  consideration;  and  the  appeal,  therefore,  must  be 
dismissed.  It  appears  that  appellee  has  filed  her  appli- 
cation for  an  oral  argument,  but  a  dismissal  of  the  ap- 
peal will  render  such  argument  unnecessary. 

Appellee's  motion  is  therefore  sustained,  and  the  ap- 
peal is  dismissed. 

Note.— Reported  in  115  N.  E..336. 
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Waugh  v.  Board  of  Commissioners  of  Mont- 
gomery County  et  al. 

[No.  9,785.    Filed  March  15,  1917.] 

1.  Highways. — Improvement  Proceedings. — Collateral  Attack. — 
— Complaint. — Sufficiency. — An  action  to  have  a  judgment  of 
the  board  of  county  commissioners  ordering  a  road  improve- 
ment declared  void  is  a  collateral  attack  on  the  judgment  and 
proceedings,  and,  in  such  a  case  the  complaint,  to  be  sufficient, 
must  not  only  show  that  the  proceeding  was  irregular  and  the 
judgment  unwarranted,  but  also  that  the  judgment  was  ab- 
solutely void.    p.  134. 

2.  Highways. — Improvement. — Jurisdiction  of  Board  of  County 
Commissioners. — Boards  of  county  commissioners  have  exclu- 
sive original  jurisdiction  in  all  matters  involving  the  establish- 
ment of  highways  in  their  respective  counties,    p.  135. 

3.  Courts. — Jurisdiction  of  Subject-Matter. — A  court  has  juris- 
diction of  the  subject-matter  when  it  has  jurisdiction  of  the 
class  of  cases  in  which  the  particular  case  belongs,    p.  135. 

4.  Courts. — Jurisdiction  of  Subject-Matter. — Determination. — 
Allegations  of  Pleading. — Where  a  judgment  is  attacked  col- 
laterally, jurisdiction  of  the  subject-matter  depends  upon  the 
allegations  of  the  pleading  which  invokes  it  and  not  upon  the 
facts,    p.  135. 

5.  Courts. — Jurisdiction. — Power  to  Determine. — Every  court 
has  power  to  determine  its  own  jurisdiction,  both  of  parties  and 
of  subject-matter,    p.  135. 

6.  Highways. — Improvement. — Order  of  Board  of  County  Com- 
missioners.— Conclusiveness. — Collateral  Attack. — Where  it  ap- 
pears from  the  record  of  the  board  of  county  commissioners 
that  its  jurisdiction  was  invoked  in  a  highway  proceeding  under 
§7712  Burns  1914,  Acts  1905  p.  551,  and  that  it  was  required  to 
decide  on  facts  essential  to  such  jurisdiction,  the  board's  judg- 
ment thereon  is  conclusive  against  collateral  attack  unless  want 
of  jurisdiction  is  apparent  on  the  face  of  such  record,    p.  135. 

7.  Highways. — Improvement  Proceedings. — Action  to  Enjoin. 
-^-Sufficiency  of  Complaint. — Jurisdiction  of  Board  of  Commis- 
sioners.— In  a  suit  to  enjoin  the  board  of  county  commissioners 
from  improving  a  road,  a  complaint  containing  general  aver- 
ments that  the  board  did  not  have  jurisdiction  of  the  subject- 
matter  is  insufficient  to  show  such  want  of  jurisdiction  where 
the  record  of  the  proceedings,  as  set  forth  in  the  complaint, 
shows  that  the  petition  for  the  improvement  of  the  highway 
was  sufficient  to  invoke  the  jurisdiction  of  the  board,  that  it 
found  the  existence  of  all  facts  necessary  to  give  it  jurisdiction, 
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and  that  the  entire  proceeding  was  in  substantial  compliance 
with  the  requirements  of  the  statutes,  since,  in  such  an  action, 
the  lack  of  jurisdiction  must  appear  upon  the  face  of  the  record 
and  cannot  be  supplied  by  allegations  contradictory  thereto, 
p.  136. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Action  by  James  M.  Waugh  against  the  Board  of 
Commissioners  of  Montgomery  county  and  others. 
From  a  judgment  for  defendants,  the  plaintiff  appeals. 
Affirmed. 

Chase  Harding,  for  appellant. 

Thomas  &  Foley,  Kennedy  &  Kennedy  and  Johnston 
&  Johnston,  for  appellees. 

Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellees  in  an  action  brought  against  them 
by  appellant,  in  which  he  sought  to  have  a  certain  judg- 
ment of  appellee  board  of  commissioners  ordering  a  free 
gravel  road  improvement  declared  void  and  appellees 
enjoined  from  going  ahead  with  the  improvement  there- 
in ordered. 

The  complaint  originally  filed  was  superseded  by  an 
amended  complaint  in  two  paragraphs,  the  second  of 
which  was  withdrawn,  leaving  an  amended  first  para- 
graph, which  will  be  hereinafter  referred  to  as  the  com- 
plaint. A  demurrer  to  this  complaint  was  sustained 
and  this  ruling  is  here  assigned  as  error  and  relied  on 
for  reversal.  The  complaint  sets  out  in  detail  and  in 
consecutive  order  the  substance,  or  an  exact  copy,  of  the 
respective  pleadings  and  files  in  said  case,  and  the  rec- 
ord of  the  proceedings  had  before  said  board.  We  indi- 
cate only  those  averments  which  disclose  its  theory  and 
the  infirmities  which,  appellant  claims,  make  it  vulner- 
able to  the  attack  made  upon  it  in  the  trial  court.  The 
averments  which  indicate  its  theory  are  to  the  following 
effect,  viz.:  Appellant  is  a  taxpayer  and  voter  of  the 
township  in  which  said  highway  is  located,  and  is  the 
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owner  of  taxable  property  therein  which  will  be  affected 
by  said  proceeding,  in  that  he  will  be  liable  fot  taxes 
therefor;  that  said  proceedings  and  judgment  are  wholly 
void  and  of  no  effect  for  the  following  reasons:  (1)  Be- 
cause the  notice  given  therein  of  the  filing  of  said  peti- 
tion, which  the  statute  makes  a  necessary  condition  pre- 
cedent to  jurisdiction,  was  invalid  and  not  sufficient  to 
confer  jurisdiction  over  the  persons,  taxpayers  and 
voters,  appellant  included,  who,  under  the  law,  were  en- 
titled to  such  notice.  (2)  Because  said  board  had  no 
jurisdiction  of  the  subject-matter  affected  by  its  judg- 
ment. That  the  appellees  are  threatening  to  proceed 
with  said  improvement  and  will  cause  great  liability  and 
expense  to  appellant  and  other  taxpayers  unless  en- 
joined from  so  doing.  If  appellant  stands  by  and  al- 
lows said  work  to  proceed,  he  will  be  thereby  estopped 
from  contesting  the  validity  of  said  proceeding  or  the 
taxes  levied,  for  which  he  will  have  no  legal  remedy, 
etc. 

The  facts  disclosed  by  the  complaint  affecting  such 
jurisdictional  questions  are,  substantially,  as  follows: 
On  May  5,  1913,  Albert  D.  Thomas  and  others,  claim- 
ing to  be  voters  and  freeholders  of  Union  township, 
said  county,  filed  with  the  auditor  of  said  county,  their 
petition  for  the  improvement  of  a  certain  highway  in 
said  county.  The  petition,  omitting  caption  and  un- 
necessary detail  in  description,  and  names  of  signers, 
is  as  follows : 

"To  the  Honorable  Board    *     *     * 

"The    undersigned    petitioners    *     *     *     show 

*  *  *  that  they  are  all  resident  freeholders  and 
voters  of  Union  Township  *  *  *  that  *  *  * 
(they)  desire  the  improvement  of  a  certain  high- 
way in  said  Township,  described  as  follows,  to  wit : 

"Beginning  in  the  center  of  the  Crawfordsville 
and  Greencastle  free  gravel  road  *  *  *  run- 
ning thence   west   approximately  three   hundred 

*  *    *    feet  along  and  upon  the  Crawfordsville  and 
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Terre  Haute  road ;  thence  in  a  southwesterly  direc- 
tion following  said  Crawf ordsville  and  Terre  Haute 
road  as  laid  out,  *  *  *  thence  proceeding  in 
said  *  *  *  direction  with  said  *  *  *  road  to 
the  half  section  line  *  *  *  and  ending  at  said 
half  section  line  *  *  *  on  an  improved  free 
gravel  road,  being  a  distance  approximately  of  two 
and  nine-tenths  *  *  *  miles,  all  in  Union  town- 
ship,    *     *     *• 

« *  *  *  Petitioners  respectfully  ask  your 
Honorable  Body  to  improve  said  *  *  *  high- 
way by  grading,  draining  and  paving  with  stone, 
gravel,  cement  or  other  road  paving  material. 

"  *  *  *  (They)  further  represent  and  show 
that  said  highway  herein  asked  for  to  be  improved 
connects  at  each  end  thereof  with  a  county  free 
gravel  road.  We  recommend  that  the  width  of  said 
highway  be    *    *    *    forty    *    *    *    feet    *    *    *. 

"We  *  *  *  ask  that  an  order  be  made  for 
the  improvement  of  said  highway  without  first 
submitting  the  question  of  said  improvement  to  the 
voters  of  said  Township." 

(Here  follow  the  names  of  the  signers — seventy- 
four  in  all.) 

Said  auditor  endorsed  the  petition  for  hearing  on 
June  3,  1913,  and  caused  to  be  published  and  posted 
a  notice  setting  forth  a  copy  of  the  petition,  which 
notice  was  as  follows: 

"Notice  of  presentation  to  the  Board  of  Commis- 
sioners of  Montgomery  County,  of  Indiana,  of  a  pe- 
tition praying  for  the  improvement  of  a  public 
highway  in  Union  Township,  said  county  and  state. 

"Notice  is  hereby  given  to  the  freeholders  ahd 
voters  of  Union  Township,  Montgomery  County,  In- 
diana, that  Albert  D.  .Thomas  et  al.,  has  filed  in 
the  office  of  the  Auditor  of  Montgomery  County,  In- 
diana, their  petition  addressed  to  the  Board  of 
Commissioners  of  said  County,  asking  that  a  cer- 
tain highway  therein  set  out  be  graded,  drained  and 
paved  with  stone,  gravel  or  other  road  paving  ma- 
terial, and  which  petition  is  in  the  words  and  figures 
following,  to  wit:  (The  above  petition  is  here  set 
out.) 

"You  are  further  notified  that  I  have  designated 
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the  3rd  day  of  June,  1913,  as  the  day  when  said  pe- 
tition will  be  presented  to  the  Board  of  Commis- 
sioners   *     *     *. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  6th  day  of 
May,  1913.  "Bennett  B.  Engle, 

"Auditor  of  Montgomery  County,  Indiana." 

It  is  then  averred  that  such  notice  was  published 
on  the  9th  and  16th  days  of  May,  1913,  in  the  Craw- 
fordsville  Review,  a  daily  newspaper;  that  the  sheriff 
caused  a  copy  of  said  notice  to  be  posted  at  three  livery 
stables  in  Crawfordsville,  and  one  at  the  door  of  the 
courthouse  in  said  city;  that  such  was  the  only  notice 
published  or  posted  or  in  any  way  given  of  said  pro- 
ceedings; that  a  copy  of  said  notice,  together  with  a 
purported  proof  of  publication  thereof,  was  placed 
among  the  files  of  said  proceedings  in  the  office  of  the 
auditor,  but  such  notice  was  not  in  fact  filed  and  the  pur- 
ported proof  thereof  was  not  in  fact  sworn  to ;  that  the 
jurat  of  the  auditor  or  of  any  other  person  was  not 
attached  thereto,  and  no  proof  of  the  publication  was  in 
fact  made ;  that  the  purported  proof  of  notice  attached  to 
the  copy  of  said  notice  placed  on  file  in  the  auditor's  office 
was  a  partially  printed  and  partially  written  statement 
in  the  words  and  figures  following : 

"PROOF  OF  PUBLICATION. 

"State  of  Indiana,  Montgomery  County 
"Montgomery  Circuit  Court. 

"B.  F.  Merrell  of  lawful  age,  being  duly  sworn  on 
his  oath,  says  that  he  is  manager  of  The  Craw- 
forsville  Review,  a  newspaper  of  general  circula- 
tion, printed  and  published  in  the  county  afore- 
said, and  that  the  notice  of  which  the  attached  is 
a  true  copy,  was  duly  published  in  said  paper  for 
2  weeks  successively,  the  first  insertion  of  which 
was  on  the  9th  day  of  May,  1913,  and  the  last  on 
the  16th  day  of  May,  1913.       "B.  F.  Merrell. 

"Subscribed  and  sworn  to  before  me  this 

day  of ,191 


tf 
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It  is  then  averred  that  on  June  3,  1913,  said  peti- 
tioners presented  said  petition  to  said  board  and  offered 
proof  that  said  petitioners  were  qualified  voters  and 
freeholders,  etc.,  and  said  board,  without  any  proof  of 
the  publication  of  said  notice  as  required  by  law,  as- 
sumed to  take  jurisdiction  of  said  proceeding  and  at- 
tempted and  pretended  to  make  orders  therein  and  to 
name  viewers,  and  ordered  that  the  improvement  be 
made  without  the  submission  of  the  matter  to  the 
voters,  etc. ;  that  said  board  caused  a  record  to  be  made 
of  their  proceedings,  which  record  recites  that  said  pe- 
titioners appeared  in  person  and  by  their  attorneys; 
that  such  petition  was  filed  and  that  the  auditor  fixed 
the  date  of  the  hearing  thereof,  as  above  set  out,  and 
contains 'the  following  further  recital: 

"And  said  petitioners  now  file  with  said  Auditor 

*  *     *     and  with  said  Board  of  Commissioners 

*  *  *  and  present  to  said  Board  of  Commis- 
sioners proof  of  the  publication  and  posting  of  the 
notice  of  the  pendency  of  said  petition,  and  of  the 
time  when  the  same  would  be  presented  to  said 
Board  *  *  *  said  proof  setting  forth  a  copy 
of  said  petition,  which  proof  consists  of  several  af- 
fidavits accompanied  by  an  exact  copy  of  said  no- 
tice, which  said  notice  reads  in  the  words  and  fig- 
ures as  follows,  to  wit : 

"  'Proof  of  Publication 
"'State  of  Indiana,  Montgomery  County. 

"  'B.  T.  Merrell  of  lawful  age,  being  duly  sworn 
on  his  oath  says  that  he  is  manager  of  the  Craw- 
f ordsville  Review,  a  newspaper  of  general  circula- 
tion, printed  and  published  in  the  county  afore- 
said, and  that  the  notice,  of  which  the  attached  is  a 
true  copy  and  marked  Exhibit  A  was  duly  pub- 
lished for  two  weeks  successively,  the  first  inser- 
tion of  which  was  on  the  9th  day  of  May,  1913,  and 
the  last  on  the  16th  day  of  May,  1913. 

"B.  T.  Merrell. 

"  'Subscribed  and  sworn  to  before  me  this  28th 
day  of  May,  1913.         "Bennett  B.  Engle, 

"Auditor  of  Montgomery  County/" 
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The  complaint  then  avers  that,  following  this  copy 
of  notice,  the  record  recites  that  the  "Sheriff,  on  May 
7th,  1913,  posted  copies  of  said  notice  at  three  livery 
stables  and  at  the  door  of  the  Court  House,  all  in  the 
city  of  Crawf ordsville" ;  that  no  notice  with  the  jurat 
of  said  auditor  thereon  was  in  fact  filed  and  no  proof 
of  notice  was  filed;  that  the  only  paper  presented  in 
connection  with  said  proof  of  publication  was  said  un- 
sworn statement  before  set  out;  that  said  record  recit- 
ing that  such  notice  and  proof  of  notice  was  filed  and 
setting  forth  that  the  same  was  sworn  to  on  May  28, 
1913,  and  that  such  jurat  was  signed  by  Bennett  B. 
Engle,  auditor,  is  in  fact  false;  that  thereupon  said 
board  attempted  to  order  the  construction  of  said  im- 
provements and  to  take  the  other  steps  contemplated  by 
law  and  made  a  record  of  their  proceedings.  Such  rec- 
ord entry  is  then  set  out,  the  parts  affecting  the  question 
involved  being  as  follows : 

"And  said  petitioners  by  their  attorneys,  *  *  * 
now  present  to  said  Board  of  Commissioners  their 
petition  herein,  a  copy  of  which  is  set  forth  in  said 
notice  showing  that  there  is  an  established  highway 
in  said  Union  Township  along  and  over  the  follow- 
ing described  route,  to-wit : 

"For  description  of  route  see  description  in  'Ex- 
hibit a: 

"That  mid  beginning  point  of  said  public  high- 
way  is  in  the  center  of  the  Crawf  ordsville  and 
Greencastle  free  gravel  road  at  the  N.  E.  corner  of 
S.  7,  T.  18,  R<p4,  W.,  and  that  the  terminus  thereof  is 
at  the  half  section  line  of  S.  24,  on  an  improved 
free  gravel  road,  in  Union  Township,  *  *  * 
and  said  petition  prays  that  part  of  said  public 
highway  set  out  in  said  petition  be  graded,  drained 
and  paved  with  stone  or  other  paving  material. 
And  the  said  Board  of  Commissioners  having  heard 
the  evidence  introduced  and  having  examined  said 
petition  and  the  endorsements  thereon,  and  being 
in  all  things  sufficiently  advised  in  the  premises,  it 

Vol.  64—9  J 
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finds  and  adjudges  that  said  petition  was  and  is 
fully  signed  by  fifty  or  more  freeholders  and  legal 
voters  of  said  *  *  *  Township  *  *  *  that  said 
petition  was  filed  in  the  office  of  the  Auditor  *  *  * 
within  thirty  days  of  the  hearing  thereof  as  desig- 
nated by  an  endorsement  thereon  by  *  *  *  said 
Auditor    *     *     *    at  the  time  of  the  filing  thereof. 

*  *  *  That  said  Auditor  did  thereupon  cause  to 
be  published  in  a  weekly  newspaper  of  general  circu- 
lation, printed  and  published  in  the  English  language 
in  said  county,  and  of  general  circulation  in  said 
county,  and  to  be  posted  in  three  or  more  public 
places  within  said  *  *  *  Township  where  said 
part  of  said  highway  is  located,  and  one  notice  to 
be  posted  at  the  Court  House  door  in  said  County, 
which  notices  set  forth  a  copy  of  said  petition  and 
the  day  upon  which  the  same  would  be  presented  to 
the  said  Board  *  *  *  and  the  said  notice  was 
duly  signed  by  said  Auditor  *  *  *  and  waS 
duly  published  for  two  consecutive  weeks  in  two  in- 
sertions in  said  newspaper  aforesaid,  immediately 
before  said  day  of  said  hearing  *  *  *  and  was 
duly  posted  as  aforesaid  fifteen  days  or  more  be- 
fore the  day  so  designated  by  said  Auditor. 

"That  notice  of  said  petition  and  the  pendency 
thereof,  and  of  the  day  so  fixed  for  the  hearing 
thereof  has  been  duly  made,  given,  published  and 
posted. 

"That  said  petition  duly  sets  forth  the  begin- 
ning, course,  termination  and  a  general  descrip- 
tion of  the  highway  and  part  thereof  proposed  to 
be  improved,  *  *  *  together  with  a  recom- 
mendation of  the  width  *  *  *  and  of  the  char- 
acter of  the  improvement  to  be  made. 

44 And  said  petition,  is  hereby  deemed,  found,  and 
adjudged  by  the  Board  *  *  *  to  ber  in  due 
form  and  sufficient  in  substance. 

"It  is  further  found  and  adjudged  by  the  board 

*  *  *  that  said  petition  so  filed  and  presented 
calls  for  the  improvement  of  a  road  less  than  three 
miles  in  length  which  connects  a  free  gravel  road 
within  said  *  *  *  Township  with  another 
gravel  road  within  said  township. 

"That  said  petitioners  are  entitled  to  have  an 
order  made  establishing  and  ordering  the  construc- 
tion of  said  road  and  said  improvement    *     *     * 
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without  submitting  the  question  *  *  *  to  an 
election  of  the  voters  of  said  township.  *  *  * 
"And  the  Board  finds  that  more  than  fifty  of  the 
signers  *  *  *  are  freeholders  and  legal  voters 
of  and  in  said  township  and  that  each  and  all  of 
said  signatures  are  genuine  and  that  the  Board 
further  finds  that  the  matters  and  things  set  forth 
in  said  petition  are  true  in  substance  and  in  fact" 
(Our  italics.) 

It  is  then  averred,  in  effect,  that  said  board  was 
without  jurisdiction  for  the  reason  that  no  notice  of 
such  petition  and  proceedings  was  published  in  a  weekly 
newspaper  of  general  circulation,  printed  and  published 
in  said  county ;  that  no  notice  of  any  kind  was  published 
for  two  weeks  in  a  daily  newspaper,  or  in  any  news- 
paper; that  the  highway  sought  to  be  improved  is  in 
fact  part  of  an  existing  free  gravel  road  in  said  county, 
extending  from  the  northern  terminus  described  in  the 
petition,  southwesterly  for  more  than  fifteen  miles  to 
the  south  line  of  said  county;  that  the  proposed  im- 
provement is  in  fact  a  portion  of  such  highway  less  than 
three  miles  in  length,  all  in  said  township  and  at  no 
place  departing  from  the  line  of  the  existing  highway ; 
that  the  southern  terminus  of  the  improvement  pro- 
posed does  not  in  fact  connect  with  an  improved  free 
gravel  or  macadamized  road  or  with  a  township  bound- 
ary, or  with  the  corporate  limits  or  "boundary  of  a  city 
or  town.  There  are  averments  that  appellant  did  not 
learn  of  these  proceedings  until  long  after  the  order  had 
been  made. 

In  support  of  his  contention  that  said  judgment  is 
void  and  of  no  effect,  it  is  insisted  by  appellant:  (1) 
That  it  is  shown  by  the  averments  of  the  complaint  that 
the  statute  requiring  two  weeks  publication  in  a  weekly 
newspaper  was  not  complied  with  in  that  the  only  notice 
shown  to  have  been  published  was  published  in  a  daily 
newspaper,  and  that  the  proof  of  such  publication  was 
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not  made  as  the  statute  requires,  in  that  the  purported 
proof  did  not  have  attached  to  it  the  jurat  of  the  audi- 
tor; that  for  this  reason  said  board  did  not  have  juris- 
diction of  the  person  of  appellant  and  other  taxpayers 
affected  by  said  proceeding.  (2)  That  the  facts  alleged 
show  that  the  board  did  not  have  jurisdiction  either  of 
the  subject-matter  or  of  the  parties*  because  both  the 
petition  and  the  notice  show  that  the  proposed  improve- 
ment ends  "on  an  improved  free  gravel  road"  and  does 
not  terminate  as  prescribed  by  §7719  Burns  1914,  Acts 
1913  p.  418;  and  because  the  petition  and  notice  ad- 
vised the  taxpayers  of  a  proposed  "improvement," 
whereas  the  order  and  judgment  provided  for  "rebuild- 
ing"; and  because  the  notice  did  not  advise  the  tax- 
payers of  the  statute  under  which  the  proceedings  were 
to  be  conducted.  Appellant's  main  contention,  however, 
stated  in  his  own  words,  is  as  follows :  "Has  a  Board  of 
Commissioners  jurisdiction, — a  statutory  authority, — 
to  order  and  carry  out  the  building  of  a  concrete  road 
over  part  of  an  existing  free  gravel  road,  without  an 
election,  where  the  project  starting  at  one  end  of  such 
existing  road, — in  this  case  admittedly  a  proper  term- 
inal point, — extends  longitudinally  along  such  existing 
road  a  distance  just  short  of  three  miles  and  ends  on 
such  existing  road,  without  meeting  at  such  terminal 
a  connecting  road,  township  boundary  or  other  proper 
connection  provided  by  statute.  In  other  words  can  a 
part  of  the  road  connect  with  a  part  of  itself  and  there- 
by meet  the  requirements  of  the  statute." 

In  answer  to  appellant's  contention,  appellees  insist, 
in  effect:  (1)  That  the  objection  that  the  proof  of  notice, 
alleged  to  be  the  only  proof  On  file  in  said  proceedings, 
shows  upon  its  face  that  it  was  published  in  a  daily 
newspaper,  is  obviated  by  §  1346a  Burns  1914,  Acts  1913 
p.  761,  which  provides,  in  effect,  that  in  all  cases  where 
notice  is  required  in  connection  with  township  or  county 
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business,  publication  in  either  a  daily  or  weekly  news- 
paper will  answer  the  requirements  of  the  statute,  it 
being  further  contended  by  appellees  in  this  connection 
that  a  proceeding  to  improve  a  free  gravel  road  is  with- 
in the  provisions  of  said  act,  citing  State  V.  Dorsey 
(1906),  167  Ind.  199,  78  N.  E.  843.  (2)  That  the  stat- 
ute, §7715  Burns  1914,  Acts  1905  p.  552,  does  not  re- 
quire written  proof  of  either  publication  or  posting  of 
notice  of  the  hearing  of  the  petition,  but  only  requires 
that  the  petitioners  make  proof  of  such  publication  and 
posting,  and  as  affecting  the  character  of  the  proof  nec- 
essary or  proper  in  such  a  case,  citing  Bonnell  V.  Ray 
(1880),  71  Ind.  141;  City  of  Bloomington  V.  Phelps 
(1897),  149  Ind.  596,  49  N.  E.  581;  Barber  Asphalt, 
etc.,  Co.  V.  Edgerton  (1890),  125  Ind.  455,  25  N.  E. 
436;  McEneney  V.  Town  of  Sullivan  (1890),  125  Ind. 
407,  25  N.  E.  540.  That  §7712  Burns  1914,  Acts  1905 
p.  551,  confers  on  the  board  of  commissioners  jurisdic- 
tion of  the  subject-matter  in  all  proceedings  for  the  es- 
tablishment of  highways  and  the  improvement  of  gravel 
roads  (citing  Todd  V.  Crail  [1906],  167  Ind.  48,  77  N. 
E.  402),  and  hence  that  such  board  has  power  and 
authority,  on  proper  petition,  to  improve  or  to  lay  out 
and  improve  any  highway,  or  to  lay  out  and  improve  a 
part  of  a  highway  less  than  three  miles  long,  without 
submitting  the  question  to  the  voters  of  the  township ; 
and  that  this  is  so  even  though  the  part  of  the  highway 
sought  to  be  improved  is  merely  a  part — less  than  three 
miles — of  an  already  improved  highway  more  thai\  three 
miles  in  length,  citing  Brown  v.  Miller  (1904),  162  Ind. 
684,  71  N.  E.  122;  Davern  v.  Board  (1904),  34  Ind. 
App.  44,  72  N.  E.  268;  Bettenbrook  V.  Miller  (1916), 
185  Ind.  600, 112  N.  E.  771 ;  Barman  v.  Gephart  (1909) , 
173  Ind.  391,  90  N.  E.  890;  Smith  V.  Board  (1909),  173 
Ind.  364,  90  N.  E.  881;  Meranda  \.  Spurlin  (1885),  100 
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Ind.  380;  Denton  v.  Thompson  (1894),  136  Ind.  446, 
35  N.  E.  264. 

If  this  were  an  appeal  from  the  judgment  rendered 
by  said  board,  or  a  direct  attack  upon  said  judgment, 

the  determination  of  the  questions  which  we  have 
1.    just  indicated  as  suggested  by  appellant  would 

be  both  pertinent  and  necessary  to  a  disposition 
of  the  appeal;  but  while  such  questions  may  be  perti- 
nent to  that  of  the  sufficiency  of  the  complaint  involved, 
their  determination  is  not  necessary  to  a  correct  dispo- 
sition of  the  latter  question.  Such  complaint,  under 
the  decisions  of  both  courts  of  appeal  of  this  State,  must 
be  treated  as  a  collateral  attack  on  such  proceedings  and 
judgment.  Larimer  v.  Krau  (1914),  57  Ind.  App,  33, 
103  N.  E.  1102,  105  N.  E.  936;  Barman  V.  Moore 
(1887),  112  Ind.  221, 13  N.  E.  718;  Cicero  Tp.  V.  Picken 
(1890),  122  Ind.  260,  23  N.  E.  763.  In  such  cases,  the 
complaint  must  not  only  show  that  the  proceeding  was 
irregular  and  the  judgment  unwarranted,  but  it 
must  show  that  such  judgment  is  absolutely  void. 
Todd  v.  Crail,  supra;  Bailey  V.  Board  (1914),  57  Ind. 
App.  285, 107  N.  E.  38;  Evans  v.  West  (1894),  138  Ind. 
621,  625,  38  N.  E.  65;  Brooks  V.  Morgan  (1905),  36  Ind. 
App.  672,  677,  76  N.  E.  331.  Hence,  as  before  stated,  it 
is  not  necessary  in  this  case  that  we  go  behind  the  facts 
affirmatively  appearing  from  the  record  of  the  proceed- 
ing in  which  the  judgment  attacked  was  rendered,  as 
set  out  in  the  complaint,  to  inquire  whether  the  pro- 
ceeding was  regular  and  a  correct  conclusion  reached. 
Such  an  inquiry  is  proper  and  necessary  when  the  at- 
tack on  the  judgment  involved  is  direct,  but  where,  as 
here,  the  attack  is  collateral,  the  inquiry  may  stop  as 
soon  as  it  appears  from  the  face  of  the  record  that  a  lack 
of  jurisdiction  is  not  shown.  Baltimore,  etc.,  R.  Co.  V. 
Freeze  (1907),  169  Ind.  370,  375,  82  N.  E.  761;  Hiatt  V. 
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Town  of  Darlington  (1898),  152  Ind.  570,  53  N.  E.  825; 
Larimer  v.  Krau,  supra;  Brooks  v.  Morgan,  supra. 

Does  the  record  set  out  in  appellant's  brief  show  such 
lack  of  jurisdiction?    As  pertinent  to  this  inquiry,  ap- 
pellees insist,  and  correctly  so,  that  the  following 
*  2.    propositions  of  law  are  of  controlling  influence: 
(1)    Boards   of   commissioners  have   exclusive 
original  jurisdiction  in  all  matters  involving  the  estab- 
lishment or  improvement  of  public  highways  of  their  re- 
spective  counties.     Chicago,   etc.,   R.    Co.   v.   Sutton 
(1892),  130  Ind.  405,  30  N.  E.  291 ;  Gold  V.  Pittsburgh, 
etc.,  R.  Co.  (1899),  153  Ind.  232,  53  N.  E.  285;  Todd 
v.  Crail,  supra.    A  court  has  jurisdiction  of 

3.  the  subject-matter  when  it  has  jurisdiction  of 
the  class  of  cases  in  which  the  particular  case 

belongs.    Chicago,  etc.,  R.  Co.  v.  Sutton,  supra;  Lari- 
mer v.  Krau,  supra;  Renard  V.  Grande  (1902),  29  Ind. 
App.  579,  64  N.  E.  644.     In  cases  of  collateral 

4.  attack  upon  a  judgment,  the  question  of  the  jur- 
isdiction of  the  subject-matter  depends  upon  the 

allegations  of  the  pleading  which  invokes  it  and  not 

upon  the  facts.    Stone  V.  ElKott  (1914),  182  Ind.  454, 

106  N.  E.  710;  Van  Fleet,  Collateral  Attack  §60,  73. 

Every  court  is  clothed  with  authority  to  deter- 

5.  mine  its  own  jurisdiction,  both  of  parties  and  of 
subject-matter  and,  when  it  appears  from  the 
record  of  a  court  of  inferior  jurisdiction,  such  as 

6.  a  board  of  commissioners,  that  the  jurisdiction 
of  such  tribunal  was  invoked  in  a  given  matter 

and  that  it  was  required  to  decide  on  facts  essential  to 
such  jurisdiction,  its  judgment  thereon  is  conclusive 
against  collateral  attack  unless  want  of  jurisdiction 
is  apparent  on  the  face  of  such  record.  Evans  v. 
West,  supra;  Stone  V.  Elliott,  supra;  Friebe  V.  Elder 
(1913),  181  Ind.  597,  105  N.  E.  151;  Baltimore,  etc.,  R. 
Co.  v.  Freeze,  supra;  Hiatt  v.  Town  of  Darlington,  su- 
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pra;  Larimer  v.  Jfrcw,  supra;  Jones  v.  Leeds  (1907), 
41  Ind.  App.  164,  83  N.  E.  526 ;  Brooks  V.  Morgan,  supra. 

The  petition  for  the  improvement  of  the  highway  in 
question,  set  out  in  the  complaint,  was  entirely  suffi- 
cient to  invoke  the  jurisdiction  of  said  board  over 

7.  the  subject-matter  involved  in  the  judgment  ap- 
pealed from,  and  the  board  not  only  assumed  jur- 
isdiction of  said  proceeding  but  expressly  found  the  ex- 
istence of  all  the  facts  necessary  to  give  it  jurisdiction. 
And  while  the  complaint  alleges  that  the  statement,  un- 
sworn to,  found  among  the  files  and  purporting  to  show 
publication  of  notice  in  a  daily  newspaper,  was  the  only 
paper  presented  in  connection  with  said  proof  of  notice, 
the  record  entry  set  out  in  said  complaint  expressly 
shows  the  contrary.  The  same  is  true  with  reference 
to  appellant's  third  and  main  contention,  indicated 
supra.  While  the  complaint  contains  averments  which 
if  supported  by  the  record  would  present  his  contention, 
the  petition  set  out  in  the  complaint  shows  no  such 
facts ;  but,  on  the  contrary,  shows  that  the  road  sought 
to  be  improved  connects  at  either  end  with  a  free  gravel 
road,  and  both  the  finding  and  judgment  of  the  board 
is  to  the  same  effect.  Indeed,  the  record  set  out  in 
appellant's  complaint,  which  we  have  indicated  supra, 
covers  every  step  in  said  proceeding  and  shows  them  to 
be  in  substantial  compliance  with  the  requirements  of 
the  statute,  and  nothing  appears  on  the  face  of  such 
record  showing  the  contrary.  As  before  stated,  the  lack 
of  jurisdiction  must  appear  on  the  face  of  the  record 
and  cannot  be  supplied  by  allegations  of  the  pleader  in- 
consistent with  and  contradicting  the  record. 

It  follows  under  all  the  more  recent  decisions  of  the 
Supreme  Court  and  of  this  court  above  cited  that  said 
judgment  is  not  subject  to  the  collateral  attack  here 
made,  and  hence,  that  the  demurrer  to  the  complaint 
was  properely  sustained.    Judgment  affirmed. 
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Note. — Reported  in  115  N.  E.  356.  Injunction  against  laying 
out  street  or  highway,  99  Am.  St.  744.  See  under  (3)  15  C.  J. 
734, 11  Cyc  669;  (4)  15  C.  J.  850, 11  Cyc  700;  (5)  15  C.  J.  851, 11 
Cyc  701;  (6)  15  C.  J.  472,  11  Cyc  405. 


Williamson  v.  Von  Hake,  Treasurer  et  al. 

[No.  9,726.    Filed  March  16,  1917.] 

Appeal. — Time  for  Perfecting. — Dismissal. — Under  §672  Burns 
1914,  Acts  1913  p.  65,  providing  that  appeals  must  be  taken 
within  one  hundred  and  eighty  days  from  the  time  the  judg- 
ment was  rendered,  an  appeal  taken  thereafter  on  exceptions  to 
conclusions  of  law  must,  in  the  absence  of  a  motion  for  a  new 

<  trial,  be  dismissed. 

From  Marion  Superior  Court  (94,457) ;  Vincent  G. 
Clifford,  Judge. 

Action  by  Esther  Williamson  against  Carl  Von  Hake, 
treasurer,  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.    Appeal  dismissed. 

White  &  Jones,  for  appellant. 

E.  B.  Raub,  Emsley  W.  Johnson  and  Joseph  W.  Hut- 
chinson,  for  appellees. 

Ibach,  P.  J. — This  is  an  attempted  appeal  from  a 
judgment  rendered  in  favor  of  appellee,  defendant  be- 
low,  on  February  26,  1916.  Appellees  appear  specially 
and  move  the  court  to  dismiss  the  appeal  on  the 
ground  that  the  appeal  was  not  taken  within  the  time 
allowed  by  statute. 

The  transcript  with  the  assignment  of  errors  was 
not  filed  in  this  court  until  August  25,  1916,  more  than 
180  days  from  the  time  the  judgment  was  rendered. 
Section  672  Burns  1914,  Acts  1913  p.  65,  provides :  "Ap- 
peals in  all  cases  hereafter  tried  must  be  taken  within 
one  hundred  eighty  (180)  days  from  the  time  the  judg- 
'  ment  is  rendered."    It  has  been  held  that  where  a  mo- 
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tion  for  new  trial  is  filed  the  limitation  begins  to  run 
from  the  time  of  the  overruling  of  such  motion.  In 
this  case,  however,  the  questions  sought  to  be  presented 
arise  on  the  exceptions  to  the  conclusions  of  law  and  no 
motion  for  new  trial  was  filed.  It  follows  that  the  ap- 
peal is  not  taken  within  time  and  this  court  is  with- 
out jurisdiction  to  entertain  the  appeal.  Shay  V.  Horn 
(1914),  57  Ind.  App.  116,  106  N.  E.  544;  Thomas  V. 
Thomas  (1915),  61  Ind.  App.  101,  110  N.  E.  573.  Ap- 
peal dismissed. 

Note.— Reported  in  115  N.  E.  337. 


Campbell-Smith-Ritchie  Company  et  al.  v. 

Souders. 

[No.  9,786.    Filed  March  16, 1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Pro- 
cedure.— Motion  for  a  New  TriaL — In  a  proceeding  under  the 
Workman's  Compensation  Act  (Acts  1915  p.  392),  a  motion  for 
a  new  trial  is  not  contemplated,  p.  140. 

2.  Appeal. — Right  of  Appeal. — Interest  in  Judgment. — In  order 
that  a  person  may  be  entitled  to  maintain  an  appeal,  it  must 
appear  that  as  party  or  privy  he  has  a  substantial  interest  in 
the  subject-matter  of  the  litigation,  and  that  he  is  prejudiced 
or  aggrieved  by  the  judgment  or  decree  from  which  he  seeks 
to  appeal,    p.  140. 

3.  Appeal. — Right  of  Appeal. — Appellant  not  a  Party  to  Judg- 
ment.— Assignment  of  Errors. — If  a  party  seeking  to  appeal 
is  a  stranger  to  the  record,  or  if  the  judgment  appealed  from 
does  not  on  its  face  affect  him,  but  in  some  manner  he  has  be- 
come privy  to  liability  thereunder  so  that  he  has  an  appealable 
interest,  his  right  to  appeal  not  otherwise  appearing  from  the 
record  should  be  made  to  appear  by  the  assignment  of  error, 
p.  140. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — 
Award. — Right  to  Appeal. — Interest. — Where,  in  a  proceeding 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  an 
award  was  made  against  an  employer,  its  insurer  was  not  en- 
titled to  maintain  an  appeal  from  the  award  in  the  absence  of 
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a  showing  in  the  record  that  the  insurer  was  in  any  manner 
interested  in  the  subject-matter  of  the  controversy,    p.  140. 
5.    Appeal. — Joint  Assignment  of  Error. — When  several  parties 
unite  in  a  joint  assignment  of  error,  the  assignment  must  be 
good  as  to  all  joining  therein  or  it  will  be  unavailing,    p.  141. 

From  the  Industrial  Board  of  Indiana. 

Action  by  Flora  B.  Souders  under  the  Workmen's 
Compensation  Act  against  the  Campbell-Smith-Richie 
Company.  From  an  award  of  compensation  against  the 
employer,  it  and  The  Fidelity  and  Casualty  Company 
of  New  York  appeal.    Appeal  dismissed. 

B.  P.  Collins,  for  appellants. 

Elza  O.  Rogers  and  William  H.  Smith,  for  appellee. 

Caldwell,  J. — In  a  proceeding  before  the  Industrial 
Board,  brought  under  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392),  the  board  returned  an  award 
in  favor  of  appellee  as  widow  of  Earnest  Souders,  em- 
ploye, against  appellant  Campbell-Smith-Ritchie  Com- 
pany, employer.  Said  appellant  and  its  coappellant, 
The  Fidelity  and  Casualty  Company  of  New  York, 
thereupon  filed  their  joint  motion  for  a  new  trial,  which 
motion  the  board  overruled  on  the  ground  that  in  pro- 
ceedings under  said  act,  a  motion  for  a  new  trial  is  not 
contemplated.  Appellants  jointly  reserved  an  excep- 
tion, jointly  appealed  and  jointly  assign  error  in  this 
court. 

It  will  be  observed  that  the  award  was  against  the 
Campbell-Smith-Ritchie  Company  alone.  No  reference 
is  made  to  its  coappellant  in  the  proceedings,  and  it  does 
not  appear  therein  prior  to  the  filing  of  the  motion  for  a 
new  trial.  The  record  in  no  manner  discloses  what  in- 
terest, if  any,  said  coappellant  has  in  the  subject-matter 
of  the  controversy.  Under  such  circumstances  appel- 
lee moves  to  dismiss  the  appeal.  We  are  advised  by 
the  briefs  filed  by  appellants  in  opposition  to  such  mo- 
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tion,  that  the  relation  of  The  Fidelity  and  Casualty  Com- 
pany to  the  claim  involved  in  this  proceeding  is  that  of 
insurer  of  its  coappellant  against  liability  under  the 
Workmen's  Compensation  Act,  but  the  record  in  no 
manner  reveals  such  fact. 

Preliminary  to  a  consideration  of  the  motion  to  dis- 
miss, it  may  be  said  that  the  board  was  correct  in  con- 
cluding that  in  proceedings  under  that  act  a  mo- 

1.  tion  for  a*  new  trial  is  not  contemplated*     Union 
Sanitary  Mfg.  Co.  v.  Davis  (1916),  63  Ind.  App. 

548,  114  N.  E.  872,  115  N.  E.  676. 

In  order  that  a  person  may  be  entitled  to  maintain 

an  appeal,  it  must  appear  that  as  party  or  privy,  he  has  a 

substantial  interest  in  the  subject-matter  of  the 

2.  litigation,  and  that  he  is  prejudiced  or  aggrieved 
by  the  judgment  or  decree  from  which  he  seeks 

to  appeal.    Ansel  V.  Kyger  (1915),  60  Ind.  App.  259, 

110  N.  E.  559;  Ladd  V.  Kuhn  (1901),  27  Ind.  App.  535, 

61  N.  E.  747;  Rickey  v.  Cleet  (1910),  46  Ind.  App.  326, 

92  N.  E.  175.     If  a  stranger  to  the  record,  or  if 

3.  the  judgment  appealed  from  does  not  on  its  face 
affect  him,  but  in  some  manner  he  has  become 

privy  to  liability  thereunder  so  that  he  has  an  appeal- 
able interest  therein,  his  right  to  appeal,  not  otherwise 
appearing  from  the  record,  should  be  made  to  appear  by 
the  assignment  of  error.  Waldrip  v.  McConnell  (1908) , 
42  Ind.  App.  54,  84  N.  E.  517;  Union  Traction  Co.  v. 
Basey  (1904),  164  Ind.  249,  73  N.  E.  263;  Jager  V. 
Doherty  (1878),  61  Ind.  528.  See,  also  Ladd  v.  Kuhn 
(1899),  154  Ind.  313,  56  N.  E.  671;  Ladd  V. 

4.  Kuhn,  supra.    It  therefore  seems  apparent  that 
an  appealable  interest  in  The  Fidelity  and  Cas- 
ualty Company  does  not  appear. 

When  several  parties  unite  in  a  joint  assignment  of 
error,  the  assignment  will  be  unavailing  unless  it  is  good 
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as  to  all  joining  therein.     Carr  V.  Carr  (1894), 

5.     137  Ind.  232,  36  N.  E.  899 ;  Supreme  Council,  etc. 

V.  Boyle  (1895),  15  Ind.  App.  342,  44  N.  E.  56. 

The  assignment  of  error  here  is  joint.    It  presents  no 

question  as  to  one  appellant,  and  hence  is  unavailing 

as  to  both  appellants. 

The  appeal  is  dismissed. 

Note. — Reported  in  115  N.  E.  354.  Appeal  and  review  gen- 
erally, under  Workmen's  Compensation  Act,  L.  R.  A.  1916  A  178, 
266. 


Zeigler  v  .  Knotts. 

[No.  9,771.    Filed  March  16,  1917.] 

1.  Appeal. — Briefs. — Sufficiency. — Where  appellant's  brief  evi- 
dences a  good-faith  effort  to  comply  with  the  rules  of  court 
governing  the  preparation  of  briefs  and  substantially  complies 
with  such  rules  as  to  some  of  the  questions  attempted  to  be 
presented,  such  brief  is  sufficient  as  against  a  motion  to  dis- 
miss,   p.  145. 

2.  Appeal. — Dismissal. — Termination  of  Controversy. — Costs. — 
Where,  in  an  action  to  quiet  title  to  city  lots,  plaintiff  amended 
his  complaint  at  the  close  of  the  evidence  so  that  he  did  not  as- 
sert title  to  the  lots  in  which  defendants  were  claiming  owner- 
ship, the  real  controversy  between  the  parties  was  thereby 
terminated,  and  an  appeal  by  defendants  will  not  be  enter- 
tained to  determine  the  incidental  question  of  costs,  where  such 
issue  was  not  presented  to  the  trial  court,    p.  146. 

From  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  Armanis  F.  Knotts  against  Eugene  H. 
Zeigler.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Appeal  dismissed. 

J.  Kopelke,  for  appellants. 
A.  F.  Knotts,  for  appellee. 

Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  an  action  begun  by  him  in  the  Lake 
Superior  Court  in  1906  to  quiet  title  to  numerous  lots 
in  Lake  county.    The  original  complaint  involved  nu- 
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merous  defendants,  many  cf  whom  were  nonresidents, 
to  whom  notice  of  the  pendency  of  said  action  was  given 
by  publication.  The  resident  defendants  filed  disclaim- 
ers and  the  nonresident  defendants  defaulted,  where- 
upon  judgment  was  entered  in  appellee's  favor  quieting 
his  title  to  the  lots  described  in  his  complaint. 

Among  the  defaulted  defendants,  against  whom  such 
judgment  was  taken,  were  Michael  C.  O'Donnell  and 
Hugh  T.  Syron,  and  among  the  lots  described  in  such 
original  complaint,  the  title  to  which  was  quieted  in  ap- 
pellee by  such  judgment,  were  lots  27  and  29  in  block  3, 
in  the  Chicago-Tolleston  Land  and  Investment  Com- 
pany's resubdivision  of  said  Chicago-Tolleston  Land  and 
Investment  Company's  fourth  addition  to  Tolleston. 
Subsequently,  in  1908,  some  of  the  nonresident  defend- 
ants, among  them  said  O'Donnell  and  Syron,  appeared, 
and,  over  appellant's  objections,  had  said  default  set 
aside  and  were  permitted  to  file  their  answer  to  appel- 
lant's complaint.  The  application  of  O'Donnell  to  set 
aside  the  default  set  forth  that  he  was  the  owner  of 
lot  29,  block  3,  in  the  Chicago-Tolleston  Land  and  In- 
vestment Company's  resubdivision  of  the  fourth  addi- 
tion to  the  town  of  Tolleston,  and  he  filed  an  answer  in 
which  he  denied  each  and  every  averment  of  the  com- 
plaint relating  to  such  lot  and  disclaimed  any  interest  in 
any  of  the  other  lots. 

The  application  and  answer  of  Syron  was  the  same 
except  it  affected  lot  27  before  described.  Later  appel- 
lant Zeigler  filed  his  application  to  be  made  a  defend- 
ant, in  which  he  showed  that  since  the  commencement  of 
the  action  he  had  succeeded,  by  purchase,  to  the  respect- 
ive interests  of  said  O'Donell  and  Syron.  He  was  per- 
mitted to  defend  and  filed  an  answer  in  which  he  denied 
the  allegations  of  the  complaint  in  so  far  as  they  per- 
tained to  said  lots  27  and  29  as  above  described.  The 
case  was  then  venued  to  the  Porter  Circuit  Court.    A 
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trial  resulted  in  a  decision  in  appellant's  favor.  A  new 
trial  as  of  right  was  granted  and  the  same  result  fol- 
lowed the  second  trial.  An  appeal  to  this  court  re- 
sulted in  a  reversal  of  the  judgment  below.  See  Knotts 
v.  Zeigler  (1914),  58  Inch  App.  503,  106  N.  E.  393. 

The  case  was  then,  by  agreement,  certified  to  the 
Porter  Circuit  Court,  where  it  was  again  tried  by  that 
court.  At  the  close  of  the  evidence,  the  appellee  asked 
leave  to  amend  his  complaint  to  conform  to  the  proof. 
His  request  was  granted  and  he  amended  by  striking 
out  of  the  description  of  said  lots  the  following  words : 
"Restcbdivision  of  said  Chiqago-Tolleston  Land  and  In- 
vestment Company's,"  making  the  amended  description 
read  as  follows,  to  wit:  "Lots  27  and  29  in  block  3, 
being  in  the  Chicago-Tolleston  Land  and  Investment 
Company's  fourth  addition  to  Tolleston."  Appellant 
Zeigler  was  made  a  defendant  to  such  amended  com- 
plaint. The  court  then  found  for  the  appellee.  Zeig- 
ler, O'Donnell  and  Syron  each  filed  separate  motions  for 
a  new  trial,  each  of  which  was  overruled.  Appellant 
Zeigler  appealed  and  assigns  as  error  in  this  court  the 
ruling  on  his  said  motion. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal  on 
the  grounds:  (1)  That  the  appellant's  briefs  do  not 
comply  with  Rule  22  of  the  court  in  the  several  re- 
spects  set  out  in  such  motion;  (2)  that  the  record  and 
brief  of  appellant  presents  only  a  moot  question,  if  any, 
for  the  following  reasons,  to  wit:    (We  quote.) 

(1)  "The  record  discloses  that  on  the  28th  day  of 
February,  1916,  the  same  being  the  19th  judicial  day  of 
the  February  Term,  1916,  of  the  Porter  Circuit  Court, 
appellee  obtained  a  judgment  (from  which  this  appeal 
is  taken)  quieting  his  title  as  against  the  defendants, 
including  appellant,  to  the  following  described  real  es- 
tate: Lots  27  and  29  in  block  3,  being  in  the  Chicago- 
Tolleston  Land  and  Investment  Company's  Fourth  ad- 
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dition  to  Tolleston,  Lake  county,  Indiana.  (2)  "The 
record  further  shows  that  at  the  close  of  all  the 
evidence  and  before  the  rendition  of  the  judgment, 

*  *  *  appellee  requested  and  was  granted  permission 
to  amend  and  did  amend  his  Complaint  to  conform  to  the 
evidence.  (3)  "Appellant  in  his  brief  *  *  *  makes 
the  following  statement  and  admission : 

"The  evidence  showed  that  the  Chicago-Tolleston 
Land  and  Investment  Company  had  platted  a  Fourth 
addition  to  Tolleston  and  a  resubdivision  of  a  part  of 
said  addition  (with  other  parts),  both  of  which  had 
block  3,  extending  from  Michigan  Central  Railroad  to 
166th  Street  between  Eastern  and  Irving  avenues,  and 
with  lot  29  at  the  street  intersection  and  lot  27  the  sec-  % 
ond  lot  to  the  north.  *  *  *  See  plats  *  *  *. 
These  plats  showed  that  lots  27  and  29  in  the  resubdivi- 
sion did  not  occupy  the  same  geographical  space  as  said 
lots  in  the  Fourth  addition  as  originally  platted,  but 
that  the  lots  in  the  two  locations,  using  the  Michigan 
Central  Railroad,  the  actual  and  visible  monument  on 
the   ground,   as   a  base   line,   were   125   feet   apart, 

*  *  *  and  using  the  south  line  of  the  quarter  section 
as  a  base  line  *  *  *  they  were  30.38  feet  apart 
at  the  nearest  point  of  the  two  descriptions.     *     *     * 

"  'So  then,  when  appellee  by  amendment  of  his  com- 
plaint at  the  end  of  the  trial,  located  his  claim  upon  lots 
27  and  29  in  block  3,  in  the  Fourth  addition,  he  aban- 
doned the  claim  he  had  first  asserted,  namely  to  the  lots 
by  the  same  numbers  in  the  Resubdivision,  which  were 
the  only  ones  to  which  appellant,  and  Syron  and  O'Don- 
nell,  his  grantors,  had  asserted  and  were  asserting  any 
claim,   as   shown  by  the   record  heretofore   set   out. 

*  •  *  *  When  appellee's  amendment  to  his  complaint 
took  out  of  the  case  the  only  issue  that  had  been  con- 
tended over,  when  his  own  evidence  showed  that  the 
lots  to  which  he  ultimately  attached  his  claim  were  not 
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the  ones  to  which  the  defendants  to  this  action  were  as- 
serting  claim,  he  simply  failed  against  them  and  the 
court  should  have  found  in  their  favor,  instead  of  giving 
judgment  against  them  and  casting  them  in  the  costs  of 
this  protracted  litigation/ 

(4)  "The  record  does  not  show  and  appellant  does 
not  claim  that  he  filed  any  answer  of  disclaimer,  or  mo- 
tion for  continuance,  after  the  court  permitted  appellee 
to  amend  his  complaint  to  conform  to  the  evidence.  Ap- 
pellant excepted  to  the  amendment  at  the  time  but  that 
ruling  of  the  court  is  not  questioned  by  this  appeal  in 
any  manner.  Up  to  the  time  of  the  rendition  of  the 
judgment  appellant  was  still  claiming  the  lots  described 
in  the  amended  complaint,  *  *  *  and  after  judg- 
ment, filed  a  motion  for  new  trial  asking  that  the  court 
set  aside  its  decision,  on  grounds,  among  others,  that 
it  was  not  sustained  by  sufficient  evidence  and  was  con- 
trary to  law.  (5)  "By  reason  of  the  statement  and  ad- 
mission in  appellant's  brief,  above  set  out,  the  title  to 
the  property  described  in  the  amended  complaint  and 
adjudged  to  be  in  the  appellee  is  no  longer  in  contro- 
versy between  the  parties  to  this  appeal."  (Our  italics.) 

As  to  the  first  ground  of  said  motion,  it  may  be  said 

that,  while  appellant's  brief  may  not  be  sufficient  under 

the  rules  of  the  court  to  present  each  and  all  of 

1.  the  questions  which  it  attempts  to  present,  it  evi- 
dences a  good-faith  effort  to  comply  with  the 
rules,  and  does  in  fact  substantially  comply  with  them 
at  least  as  to  some  of  the  questions  attempted  to  be  pre- 
sented, and  hence  is  sufficient  against  a  motion  to  dis- 
miss the  appeal  based  on  the  infirmities  therein.  Repp 
v.  Indianapolis,  etc.,  Traction  Co.  (1915),  184  Ind. 
671,  lll'N.  E.  614;  Town  of  New  Point  v.  Cleveland, 
etc.,  R.  Co.  (1915),  59  Ind.  App.  147,  107  N.  E.  560; 
Deal  V.  Plass  (1915),  59  Ind.  App.  185,  109  N.  E.  51; 
Vol.  64—10 
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Boes  v.  Grand  Rapids,  etc.,  R.  Co.  (1915),  59  Ind.  App. 
271,  108  N.  E.  174,  109  N.  E.  411. 

The  second  ground  of  the  motion  to  dismiss  presents 
a  more  difficult  question.  Appellant,  in  his  brief  resist- 
ing such  motion,  insists  that  the  statement  con- 

2.  tained  in  his  original  brief,  upon  which  the  mo- 
tion to  dismiss  is  based,  "can  hardly  be  called  an 
admission,"  but  that  it  "is  simply  an  assertion  on  the 
part  of  the  appellant  of  what  he  claims  the  evidence 
showed  and  by  reason  of  which  he  asserts  error  in  the 
judgment  of  the  trial  court" ;  that  such  "assertion"  does 
not  settle  "the  matter  in  controversy  between  the  par- 
ties, upon  this  appeal,"  in  that  it  "lacks  mutuality". 

The  infirmity  of  this  argument  or  contention  is  that 
it  impliedly,  at  least,  reasserts  what  we  think  is  the 
controlling  fact  appearing  in  the  original  statement, 
viz.,  that  appellant  is  in  fact  making  no  claim  to  the 
lots,  title  to  which  was  quieted  in  appellee  in  the  judg- 
ment herein  appealed  from,  and  hence  has  no  interest 
in  fact  in  the  subject-matter  of  such  judgment.  This 
conclusion  is  not  only  consistent  with  appellant's  state- 
ment, but  is  supported  by  the  record.  We  have  indi- 
cated supra  enough  of  the  facts  and  history  of  the  case 
to  show  that  the  subject-matter  of  this  protracted  liti- 
gation, from  its  beginning  in  1906  until  appellee  filed 
his  amended  complaint  herein,  was  lots  27  and  29  in 
block  3,  in  the  Chicago-Tolleston  Company's  resubdi- 
vision  of  the  fourth  addition  to  Tolleston.  It  was  ap- 
pellee's title  in  these  lots  that  was  quieted  by  the  origi- 
nal judgment  taken  against  Syron  and  O'Donnell  on  de- 
fault. It  was  the  judgment  affecting  such  lots  respect- 
ively that  they  asked  to  have  set  aside  on  the  ground 
that  they  owned  such  lots  and  should  be  permitted  to 
defend  against  appellee's  claim  of  title  thereto.  These 
lots  were  involved  in  each  of  the  former  trials  and  in 
the  former  appeal  to  this  court,  and  appellee's  claim 
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to  them  was  continued  through  the  last  trial  until  the 
close  of  the  evidence  when,  by  amending  his  complaint 
to  conform  to  the  proof,  he  abandoned  his  claim  to  the 
lots  in  said  resubdivision  of  said  Fourth  addition,  and 
asserted  claim  to  lots  described  in  said  Fourth  addi- 
tion. The  entire  proceeding,  therefore,  indicated  that 
the  controversy  in  fact  has  been  over  the  lots  described 
in  appellee's  original  complaint.  The  record  clearly 
shows,  and  the  parties,  in  effect,  agree,  that  such  lots 
and  the  lots  described  in  appellee's  amended  complaint 
are  not  identical  but  have  separate  distinct  locations, 
the  latter  being  in  said  Chicago-Tolleston  Company's 
Fourth  addition  to  Tolleston,  and  the  former  being  in 
the  resubdivisixm  of  such  addition. 

Appellant  says  in  his  brief  resisting  this  motion  that, 
while  he,  "by  his  answer,  limited  his  contention  to  the 
lots  in  the  resubdivision,  yet  the  appellee  retaining  him 
in  the  case  as  a  defendant  to  his  amended  complaint 
kept  pursuing  him  concerning  his  lots  notwithstanding 
the  amendment  to  his  complaint  by  which  he  changed 
the  description,  and  appellant  was  entitled  to  defend 
and  defeat  appellee's  action  by  showing  that  he  had  no 
such  title  to  any  lot  as  would  justify  a  judgment  quiet- 
ing  his  title  and  to  prosecute  an  appeal  from  such  judg- 
ment" ;  that  he  knows  from  experience  that  "after  he  gets 
through  with  appellee  in  the  present  litigation  concern- 
ing the  title  to  lots  27  and  29  in  block  3,"  he  "will  have 
to  battle  with  him  again  over  the  possession  of  the  lots." 

Here  agafti,  appellant,  at  least  impliedly,  admits  that 
he  is  not  claiming  title  to  said  lots  but  continued  in  the 
litigation  simply  because  he  thought  he  might  be  able 
to  defeat  a  judgment  quieting  title  in  appellee,  hoping 
thereby  to  prevent  appellee  from  having  the  benefit  of 
such  judgment  in  some  future  litigation. 

The  fact  that  appellee  made  appellant  a  defendant  to 
the  amended  complaint  indicated  no  desire  or  purpose 
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of  "pursuing  him  concerning  his  lots."  (Our  italics.) 
On  the  contrary,  the  amendment  conclusively  evidenced 
a  purpose  to  abandon  the  claim  to  the  lots  described 
and  claimed  in  the  original  complaint,  and  if  appel- 
lant claimed  no  interest  in  such  lots  he  should  have  dis- 
claimed any  interest  and  taken  the  proper  steps  to  have 
taxed  to  appellee  the  costs  of  the  litigation  incurred  up 
to  the  time  of  the  amendment.  If,  as  appellant  says, 
he  desired  to  protect  and  settle  his  own  title  to  the  lots 
originally  claimed  by  appellee  for  the  purposes  of  some 
future  litigation  involving  a  right  to  possession  of  said 
lots,  he  should  have  filed  a  cross-complaint  tendering 
such  issue. 

Upon  the  record  as  it  comes  to  us  and  appellant's 
statement  made  part  of  appellee's  motion  to  dismiss,  as 
well  as  his  other  statements  set  out,  supra,  we  are  forced 
to  the  conclusion  that  appellant  has  no  interest  in  the 
subject-matter  affected  by  the  judgment  appealed  from 
other  than  one  affecting  the  question  of  costs,  and  hav- 
ing failed  in  the  trial  court  to  move  for  judgment  for 
costs  up  to  the  time  of  said  amendment,  or  to  in  any 
proper  way  present  such  question  to  the  trial  court  for 
its  determination,  such  question  is  not  presented  by  the 
appeal,  except  as  it  would  be  incidentally  affected  by  a 
judgment  of  reversal.  The  appellate  tribunal  will  not 
entertain  an  appeal  "for  the  sole  purpose  of  determin- 
ing who  shall  pay  the  costs."  Riley  v.  Bell  (1915),  184 
Ind.  110,  109  N.  E.  843;  Kieselbach  v.  Feuer  (1915), 
183  Ind.  582,  109  N.  E.  842 ;  Meyer  v.  Farmers  State 
Bank  (1913),  180  Ind.  483,  103  N.  E.  97.  In  the  case 
of  Kieselbach  v.  Feuer,  supra,  the  Supreme  Court  said : 
"The  courts  are  organized  and  maintained  for  the  pur- 
pose of  settling  real  controversies  between  parties  liti- 
gant, and  whenever  it  appears  on  appeal  that  the  real  t 
controversy  between  the  parties  has  been  terminated 
such  appeal  will  be  dismissed."    See  cases  cited  in 
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Kieselbach  V.  Feuer,  supra;  also,  Evans  V.  Seevers 
(1915),  62  Ind.  App.  20,  111  N.  E.  438,  and  cases  there, 
cited.  The  real  controversy  between  the  parties  to  this 
appeal  terminated  when  the  appellee  amended  his  com- 
plaint below.  At  least  for  the  purposes  of  this  appeal, 
the  facts  disclosed  by  the  record,  together  with  appel- 
lant's admission,  authorize  this  court  to  treat  the  con- 
troversy as  having  been  then  terminated. 
The  motion  to  dismiss  is  therefore  sustained. 

Note.— Reported  in  115  N.  E.  343. 


Aufderheide  v  .  Fulk. 

[No.  8,974.    Filed  April  25,  1916.     Rehearing  denied  June  29, 
1916.    Transfer  denied  March  16,  1917.] 

1.  Trover  and  Conversion. — Measure  of  Damages. — Loss  of 
Household  Goods  and  Clothing. — While  the  general  measure  of 
damages  for  the  conversion  of  personal  property  is  the  market 
value  at  the  time  and  place  of  conversion  with  interest  from  the 
date  of  conversion,  yet  in  case  of  the  conversion  of  articles  in 
actual  use  in  furnishing  a  home  and  of  wearing  apparel  in  use 
the  measure  of  damages  is  the  value  to  the  owner  under  all 
circumstances,  based  on  actual  damages  sustained  by  being  de- 
prived of  his  property,  not  including  any  mere  sentimental  or 
fanciful  value  he  may  place  upon  it.    p.  153. 

2.  Damages. — General  and  Special. — General  damages  are  such 
as  naturally  and  proximately  result  from  the  wrong  complained 
of,  which  the  law  implies  or  presumes  to  result  from  such 
wrong,  while  special  damages  are  such  as  actually  result  from 
the  wrong  done,  but  which  do  not  necessarily  result  therefrom, 
are  not  implied  by  law,  and  to  be  recovered  must  be  specially 
alleged  and  proven,    p.  156. 

3.  Trover  and  Conversion. — Conversion  of  Personalty. — Action. 
— Complaint. — Damages  Provable. — Where,  in  an  action  for 
trespass  and  conversion  of  goods,  the  complaint  showed  that 
defendant  unlawfully  broke  into  plaintiff's  home  and  removed 
her  property  to  her  damage,  under  such  averments  plaintiff  was 
entitled  to  prove  the  value  of  the  property  situated  in  her  house 
as  it  was  when  taken  by  defendant,  such  evidence  of  the  value 
to  plaintiff  being  proof  of  the  damages  which  naturally  and 
proximately  resulted  from  defendant's  unlawful  act  and  was 
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proper  under  the  general  allegations  of  damage  contained  in 
the  complaint,    p.  157. 

4.  Trover  and  Conversion. — Conversion  of  Personalty. — Action, 
— Damages* — Verdict. — Answers  to  Interrogatories. — Where,  in 
a  suit  for  damages  for  trespass  and  conversion  of  goods,  a  gen- 
eral verdict  was  returned  for  plaintiff  for  $2,000  under  a  com- 
plaint alleging  that  defendant  unlawfully  removed  certain 
household  furnishings  from  plaintiff's  home  and  converted  them 
to  his  own  use,  answers  to  special  interrogatories  showing  that 
the  second-hand  market  value  of  the  goods  at  the  time  of  the 
conversion  was  $136  were  not  inconsistent  with  the  general  ver- 
dict and  a  motion  for  judgment  on  the  interrogatories  was 
properly  overruled,  since  the  proof  and  finding  of  the  second- 
hand value  of  the  property  did  not  preclude  plaintiffs  recovery 
of  the  value  to  her  of  the  property  in  the  home  and  the  actual 
loss  sustained  by  the  wrongful  taking  of  the  goods  therefrom, 
the  market  value  proven  being  merely  an  element  which  might 
be  considered  in  assessing  the  damages,    p.  157. 

5.  Appeal — Review. — Refusal  of  Instructions. — It  is  not  error 
to  refuse  tendered  instructions  when  they  are  covered,  in  so 
far  as  they  state  the  law  applicable  to  the  case,  by  others  given 
by  the  court,    p.  158. 

6.  Trial. — Weight  of  Evidence. — Credibility  of  Witnesses. — Jury 
Questions. — The  weight  of  testimony  and  the  credibility  of  wit- 
nesses  are  for  the  jury.    p.  158. 

From  Marion  Superior  Court  (91,382) ;  Clarence  E. 
Weir,  Judge. 

Action  by  Emma  B.  Fulk  against  John  H.  Aufder- 
heide. From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Philip  Wilkinson,  Elias  D.  Salsbury  and  James  W. 
Noel,  for  appellant. 
G.  R.  Estabrook  and  C.  W.  Appleman,  for  appellee. 

Felt,  P.  J. — This  is  an  action  for  damages  for 
trespass  and  conversion  of  goods,  and  for  breaking  up 
appellee's  home  and  subjecting  her  to  shame  and  humili- 
ation. The  complaint  is  in  four  paragraphs.  The  gist  of 
the  first  paragraph  is  that  appellee  was  the  absolute 
owner  of  certain  personal  property  consisting  of  house- 
hold furniture,  pictures,  ornaments,  and  wearing  ap- 
parel, situate  in  her  home  in  the  city  of  Indianapolis,  In- 
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diana;  that  appellant  was  engaged  in  the  chattel  loan 
business,  and  on  December  17, 1910,  loaned  to  W.  T.  Fulk 
a  sum  of  money  and  took  from  him  a  mortgage  upon  ap- 
pellee's said  property,  without  her  knowledge  or  consent ; 
that  W.  T.  Fulk  was  then  the  husband  of  appellee,  but 
they  were  not  living  as  husband  and  wife;  that  on  or 
about  January  1,  1912,  when  appellee  was  absent  from 
her  home,  appellant,  in  the  day  time,  in  the  presence, 
sight  and  hearing  of  appellee's  neighbors,  wrongfully 
and  unlawfully,  with  force  and  violence  broke  into  appel- 
lee's house,  and  wrongfully  and  unlawfully  took  and  car- 
ried away  all  of  appellee's  household  goods,  chattels,  per- 
sonal property,  wearing  apparel,  pictures  and  private 
papers,  which  property  is  particularly  described;  that 
appellant  thereby  subjected  appellee  to  shame,  humilia- 
tion, worry,  nervous  prostration,  and  serious  sickness, 
which  confined  her  to  her  bed  for  three  months  and  de- 
prived her  of  the  use  and  enjoyment  of  her  home  and  of 
said  personal  property.  That  by  and  on  account  of  said 
wrongful  and  unlawful  actions  of  appellant,  appellee 
was  injured  and  damaged  in  the  sum  of  $25,000,  for 
which  she  demands  judgment.  The  second  paragraph 
is  for  the  wrongful  and  unlawful  taking  of  the  property 
from  appellee's  home  and  converting  it  to  appellant's 
use.  The  property  is  alleged  to  have  been  of  the  value  of 
$1,500  at  the  time  and  place  of  conversion  and  damages  * 
are  asked  in  the  sum  of  $25,000.  The  third  and  fourth 
paragraphs  are  similar  to  the  second,  but  it  is  averred 
that  the  property  was  destroyed  or  otherwise  disposed 
of  by  appellant. 

The  complaint  was  answered  by  general  denial  and 
by  special  answers  which  sought  to  justify  the  taking 
on  the  ground  of  estoppel  and  ratification,  and  by  an 
offer  to  return  the  property  to  appellee.  During  the 
pendency  of  the  suit  appellee  obtained  an  order  of  court 
to  carry  on  the  litigation  in  the  name  of  Emma  B. 
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Dehne.  The  case  was  tried  by  a  jury  and  a  general 
verdict  of  $2,000  was  returned  and  with  it  answers  to 
interrogatories. 

Appellant  has  assigned  as  error  the  overruling  of  his 
motion  for  judgment  on  the  answers  of  the  jury  to  the 
interrogatories  notwithstanding  the  general  verdict: 
the  overruling  of  his  motion  for  a  new  trial :  the  over- 
ruling  of  his  motion  to  docket  different  paragraphs  of 
the  complaint  as  separate  actions  and  to  require  appel- 
lee to  elect  upon  which  cause  of  action  she  would  go  to 
trial. 

The  substance  of  the  answers  to  the  interrogatories 
is  as  follows :  Appellee  was  and  is  the  owner  of  all  the 
property  described  in  her  complaint  and  entitled  to  the 
possession  thereof ;  that  her  house  was  broken  open  by 
the  State  Loan  Company,  under  which  name  appellant 
did  business,  and  the  property  was  removed  from  ap- 
pellee's home  by  employes  of  appellant  acting  under  his 
direction,  on  December  23,  and  December  26,  1911 ;  th$t 
at  that  time  there  was  an  open  market  in  Indianapolis 
for  goods  and  property  of  the  same  kind  and  quality  as 
the  property  in  controversy ;  that  the  value  of  said  goods 
in  the  market  at  that  time  was  $136 ;  that  on  April  29, 
1913,  appellee,  before  bringing  this  suit  demanded  of 
appellant  the  return  of  all  the  property  he  had  taken 
from  her  home ;  that  the  goods  and  property  set  out  in 
appellant's  third  paragraph  of  answer  included  articles 
that  had  not  been  covered  by  the  aforesaid  mortgage 
and  also  articles  mortgaged  by  appellee's  former  hus- 
band, and  said  property  at  the  last  of  April  or  first  of 
May,  1913,  was  not  in  the  same  condition  that  it  was 
when  taken  from  appellee's  home  by  appellant,  but  they 
were  then  worth  on  the  market  in  Indianapolis  $136; 
that  appellant  at  the  beginning  of  this  trial  offered  to  re- 
turn the  property  to  appellee. 

Appellant  claims  that  the  answer  to  the  interrogato- 
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ries,  which  show  that  there  was  a  market  in  Indianapolis 
for  property  of  the  kind  involved  in  this  contro- 

1.  versy,  and  that  on  such  market  for  second-hand 
goods  the  property  was  worth  $136,  are  incon- 
sistent with  and  overcome  the  general  verdict ;  that  ap- 
pellant's motion  to  render  judgment  on  the  answers  for 
$136  and  interest  from  the  date  the  property  was  taken 
should  have  been  sustained;  that  the  measure  of  dam- 
ages for  the  conversion  of  personal  property  is  the 
market  value  at  the  time  and  place  of  conversion,  with 
interest  thereon  from  the  date  of  conversion. 

It  is  true  that  the  measure  of  damages  in  cases  of 
conversion  is  as  stated  in  many  instances,  but  such  rule, 
while  generally  recognized,  is  not  applicable  to  all  kinds 
of  property  under  all  conditions  and  is  subject,  to  some 
exceptions.  The  underlying  principle  of  universal  ap- 
plication is  that  of  fair  and  just  compensation  for  the 
loss  or  damage  sustained.  1  Sutherland,  Damages 
(4th  ed.)  §12;  4  Sutherland,  Damages  (4th  ed.)  §1109; 
Barker  V.  Lewis  Storage,  etc.,  Co.  (1905),  78  Conn. 
198,  200,  61  Atl.  363,  3  Ann.  Cas.  889. 

Articles  in  actual  use  in  furnishing  and  equipping  a 
home  and  wearing  apparel  in  use,  even  though  they 
may  have  some  second-hand  market  value,  are  not  gov- 
erned by  the  general  rule  of  market  value,  for  the  law 
recognizes  that  they  have  a  value  when  so  used  in  the 
home  that  is  not  fairly  estimated  by  their  value  as 
second-hand  goods  on  the  market.  Where  subordinate 
rules  for  the  measure  of  damages  run  counter  to  the 
paramount  rule  of  fair  and  just  compensation,  the' 
former  must  yield  to  the  principle  underlying  all  such 
rules.  For'  the  loss  of  such  property  so  situated  and 
used,  the  measure  of  damages  in  case  of  conversion  is 
the  value  to  the  owner  under  all  the  circumstances, 
based  on  actual  damages  sustained  by  being  deprived 
of  his  property,  not  including  any  mere  sentimental  or 
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fanciful  value  that  he  may  for  any  reason  place  upon  it. 
Loesch  V.  Koehler  (1896),  144  Ind.  278,  286,  41  N.  E. 
326,  43  N.  E.  129,  35  L.  R.  A.  682;  Lovell  v.  Shea 
(1892),  18  N.  Y.  Supp.  193, 195,  and  cases  cited ;  Barker 
V.  Lewis  Storage,  etc.,  Co.,  supra;  Mathews  V.  Livingston 
(1912),  86  Conn.  263,  270,  85  Atl.  529,  Ann.  Cas. 
1914  A  1915;  Martinez  v.  Vigil  (1914),  19  N.  M.  306, 
142  Pac.  920,  L.  R.  A.  1915  B  291,  294;  8  ft.  C.  L. 
§48,  p.  487;  Sell  V.  Ward  (1898),  81  111.  App.  675, 
678;  Iler  v.  Baker  (1890)*,  82  Mich.  226,  232,  46  N. 
W.  377;  Barbrick  v.  White  Sewing  Machine  Co.  (1914), 
180  Mich.  535,  538,  147  N.  W.  493;  Farrel  v.  CoU 
well  (1862),  30  N.  J.  Law  123,  127;  Green  V.  Boston, 
etc.,  R.  Co.  (1880),  128  Mass.  221,  226,  35  Am.  Rep. 
370;  Stickney  v.  Allen  (1858),  10  Gray  (Mass.)  352, 
356;  Swank  V.  Elwert  (1910),  55  Ore.  487,  499, 105  Pac. 
901;  1  Sedgwick,  Damages  (9th  ed.)  §252  et  seq;  2 
Sedgwick,  Damages  (9th  ed.)  §433  et  seq.;  4  Suther- 
land, Damages  (4th  ed.)  §1117;  38  Cyc  2093  and 
cases  cited;  Head  V.  Becklenberg  (1904),  116  111.  576, 
580. 

The  case  of  Barker  v.  Lewis  Storage,  etc.,  Co.,  supra, 
was  a  suit  for  damages  for  the  conversion  of  house- 
hold goods  and  personal  effects.  It  was  claimed  that 
the  measure  of  damages  was  their  market  value  at  the 
time  and  place  of  conversion  with  interest;  that  there 
was  a  second-hand  market  value  for  such  articles  and 
the  court  was  asked  to  instruct  the  jury  accordingly. 
In  passing  on  the  question  it  is  said:  "The  court  was 
correct  in  refusing  to  instruct  the  jury  as  requested, 
and  in  excluding  said  testimony.  The  cardinal  rule  is 
that  a  person  injured  shall  receive  fair  compensation 
for  his  loss  or  injury  and  no  more.  Baldwin  V.  Porter, 
12  Conn.  473.  Commonly  in  cases  of  conversion  the 
loss  is  the  value  of  the  property.  Baldwin  V.  Porter, 
supra.     Commonly  the  value  of  the  property  as  repre- 
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senting  the  owner's  loss  is  its  market  value,  if  it  have 
one,  since  thereby  is  indicated  the  cost  of  replacing. 
Hence  the  subordinate  rule  of  general  application  ap- 
pealed to  by  the  defendant.  But  the  principal  rule, 
which  seeks  to  give  fair  compensation  for  the 'loss,  is 
the  paramount  one,  and  ordinarily  when  the  subordi- 
nate one  fails  to  accomplish  the  desired  result  it  yields 
to  an  exception  or  modification.  1  Suth.  Dam.  (3d  ed.), 
§12.  It  is  now  generally  recognized  that  wearing  ap- 
parel in  use,  and  household  goods  and  effects  owned  and 
kept  for  personal  use,  are  articles  which  cannot  in  any 
fair  sense  be  said  to  be  marketable,  and  have  a  market 
value,  or  at  least  a  market  value  which  is  fairly  indic- 
ative of  their  real  value  to  their  owner  and  of  his  loss 
by  being  deprived  of  them.  So  it  has  been  frequently, 
and  we  think  correctly,  held  that  the  amount  of  his  re- 
covery in  the  event  of  conversion  ought  not  to  be  re- 
stricted to  the  price  which  could  be  realized  by  a  sale 
in  the  market,  but  he  should  be  allowed  to  recover  the 
value  to  him  based  on  his  actual  money  loss,  all  the  cir- 
cumstances and  conditions  considered,  resulting  from 
his  being  deprived  of  the  property,  not  including,  how- 
ever, any  sentimental  or  fanciful  value  he  may  for  any 
reason  place  upon  it."  In  Lovell  V.  Shea,  supra,  the 
court  said :  "It  is  manifest  that  the  value  placed  on  the 
plates  by  this  witness  was  the  actual  value  to  the  owner. 
*  *  *  They  had  a  special  value  to  the  plaintiffs  in  the 
business  in  which  they  were  engaged.  The  witness  had 
shown  himself  competent  to  testify  as  to  their  special 
value,  and,  in  our  opinion,  it  was  the  correct  measure  of 
damages.  'If  the  property  have  little  or  no  marketable 
value,  the  actual  value  to  the  owner  is  the  just  rule. 
The  jury  may  consider  the  cost  of  replacing  the  prop- 
erty/ *  *  *  Such  property  (stereotype  plates),  in 
market,  would  be  worth  comparatively  nothing,  but  to 
the  owner  it  might  be  of  great  value ;  and  that  would  be 
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a  very  inequitable  and  harsh  rule  that  limited  his  re- 
covery against  a  person  converting  it  to  its  market 
value,  which  would  really  be  but  little,  if  anything,  more 
than  the  value  of  the  material.  In  such  cases  it  is  held 
that  the  measure  of  the  recovery  is  the  fair  value  of 
such  property  to  the  plaintiff." 

In  Mathews  v.  Livingston,  supra,  the  court  considered 
a  case  of  damages  for  the  wrongful  eviction  of  a  ten- 
ant from  a  house,  and  instructed  the  jury  that  if  the 
tenant  was  unlawfully  evicted  she  might  recover  "  'all 
the  damages  which  she  suffered  directly  on  account  of 
the  defendants,  or  either  of  them,  wrongfully  taking 
possession  of  her  premises;  and  it  would  include  the 
mental  suffering,  the  exposure,  the  time  which  she  had 
lost,  and  the  expense  she  was  put  to  in  endeavoring  to 
recover  possession ;  and  also,  if  in  connection  with  this 
unlawful  eviction  she  lost  her  property,  she  can  recover 
her  property  also/  "  In  passing  on  the  instruction  the 
court  said:  "The  elements  specified  which  are  com- 
plained of  were  subjects  of  damage  which  might  prop- 
erly have  followed  as  a  consequence  of  an  eviction  and 
conversion,  and  as  these  are  alleged,  they  were  proper 
subjects  of  recovery  so  far  as  proved." 

Appellant  also  contends  that  if  the  rule  for  the  meas- 
ure of  damages  in  this  case  be  as  above  announced,  such 
damages  are  in  the  nature  of  special  damages  and  the 
pleadings  in  this  case  are  insufficient  to  admit  the  proof 
or  warrant  a  recovery  of  such  damages. 

General  damages  are  such  as  naturally  and  proxi- 
mately result  from  the  wrong  complained  of,  which  the 
law  implies  or  presumes  to  result  from  such 

2.  wrong.  Special  damages  are  such  as  actually  re- 
sult from  the  wrong  done  but  which  do  not  neces- 
sarily result  therefrom,  and  for  that  reason  are  not  im- 
plied by  law,  and  to  be  recovered  must  be  specially  al- 
leged and  proven.     13  Cyc  13,  176 ;  Lindley  V.  Dempsey 
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(1873),  45  Ind.  246,  249;  Muncie  Pulp  Co.  v.  Keesling 
(1905),  166  Ind.  479,  486,  488,  76  N.  E.  1002,  9  Ann. 
Cas.  580 ;  Cleveland,  etc.,  R.  Co.  V.  Case  (1910),  174  Ind. 
369,  377,  91  N.  E.  238. 

The  complaint  in  the  case  at  bar  shows  that  appellant 

unlawfully  broke  into  appellee's  home  and  removed  her 

property  therefrom  to  her  damage.    Under  such 

3.  averments  she  was  entitled  to  prove  the  value  to 
her  of  the  property  situated  in  her  house  as  it 

was  when  taken  by  appellant.  She  is  not  seeking  to  re- 
cover special  and  peculiar  damages  for  heirlooms  or  the 
like,  but  the  loss  sustained  by  her  by  the  wrongful  tak- 
ing of  her  property  from  her  home.  Proof  of  the  value 
of  the  property  to  her  in  the  home  at  the  time  it  was 
unlawfully  taken  therefrom  was  proof  of  the  damages 
which  naturally  and  proximately  resulted  from  such  un- 
lawful act  and  was  proper  under  the  general  allegations 
of  damages  contained  in  the  complaint.  Ohio,  etc.,  R. 
Co.  v.  Selby  (1874),  47  Ind.  471,  497,  17  Am.  Rep.  719; 
Loesch  v.  Koehler,  supra,  285;  Union  Traction  Co.  V. 
Sullivan  (1906),  38  Ind.  App.  513,  528,  76  N.  E.  116. 

There  was  no  evidence  tending  to  show  a  market 
value  for  such  goods  situate  and  used  in  a  home  as  ap- 
pellee's goods  were  when  taken,  while  there  was 

4.  evidence  to  show,  and  the  jury  found,  the  second- 
hand value  of  the  property  in  controversy,  on  the 

general  market  for  such  property  in  Indianapolis;  yet 
such  proof  and  finding  do  not  preclude  appellee's  re- 
covery of  the  value  to  her  of  the  property  in  her  home 
at  the  time  and  the  actual  loss  sustained  by  her  by  the 
wrongful  taking  of  such  property  from  her  home.  The 
market  value  was  an  element  which  might  be  considered 
in  assessing  her  damages  but  to  hold  that  it  was  the  ab- 
solute limit  of  her  recovery  would-  be  to  depart  from 
the  rule  of  fair  and  just  compensation  for  the  actual 
loss  or  damage  occasioned  by  the  wrongful  and  unlaw- 
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ful  taking  and  conversion  of  the  property.  Lovell  v. 
Shea,  supra;  Loesch  V.  Koehler,  supra,  286;  38  Cyc 
2092  et  seq;  Ellis  v.  Wire  (1870),  33  Ind.  127,  128,  5 
Am.  Rep.  189;  1  Sedgwick,  Damages  (9th  ed.)  §252  et 
seq;  2  Sedgwick,  Damages  (9th  ed.)  §433. 

We  therefore  hold  that  the  court  did  not  err  in  over- 
ruling appellant's  motion  for  judgment  on  the  answers 
to  the  interrogatories  notwithstanding  the  general  ver- 
dict. It  likewise  follows  that  the  court  did  not  err  in 
overruling  appellant's  motion  to  modify  the  judgment 
by  striking  out  the  amount  of  the  general  verdict  and  in- 
serting in  lieu  thereof  the  amount  the  jury  found  to  be 
second-hand  market  value  of  the  property  with  interest 
added. 

Appellant  also  complains  of  Certain  instructions  given 
by  the  court  and  of  its  refusal  to  give  certain  instruc- 
tions tendered  by  him.    The  vital  points  raised 

5.  on  the  instructions  have  been  disposed  of  by  our 
discussion  of  the  measures  of  appellee's  damages. 

The  instructions  given,  when  read  in  their  entirety,  are 
as  favorable  to  appellant  as  the  law  warrants.  Those 
refused,  in  so  far  as  they  state  the  law  applicable  to  the 
case,  are  covered  by  others  given  by  the  court. 

The  averments  of  the  first  paragraph  of  complaint  are 

sufficient  to  warrant  the  recovery  of  some  elements  of 

damage  other  than  the  value  of  the  property  al- 

6.  leged  to  have  been  taken  and  converted.  But  we 
are  not  driven  to  the  necessity  of  basing  our  con- 
clusions on  the  elements  of  damages  provable  under  that 
paragraph,  for  there  is  evidence  in  the  record  which 
shows  the  property  taken  from  appellee's  home  to  have 
been  worth  to  her  in  her  home  at  the  time  it  was  taken 
the  full  amount  of  the  verdict.  The  weight  of  this  tes- 
timony and  the  credibility  of  the  witnesses  were  for  the 
jury.  While  the  amount  does  seem  large  as  compared 
with  the  second-hand  market  value,  in  view  of  the  tes- 
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timony  of  several  apparently  disinterested  witnesses, 
we  are  not  warranted  in  setting  aside  the  verdict  as 
excessive.  The  judgment  is  sustained  by  sufficient  evi- 
dence and  is  not  contrary  to  law. 

We  have  considered  the  assignments  of  error  not 
waived  by  failing  to  present  them  in  the  briefs.  We 
find  no  reversible  error.    Judgment  affirmed. 

Note. — Reported  in  112  N.  E.  399.  General  rule  as  to  measure 
of  damages  in  trover  and  conversion,  3  Ann.  Cas.  891;  Ann.  Cas. 
1917  B  585 ;  38  Cyc  2093.  Value  of  use  of  property  as  element  or 
measure  of  damages  in  action  for  conversion  of  personal  prop- 
erty, L.  R.  A.  1915  B  291.  See  under  (1,2)  38  Cyc  2092,  2093; 
(2)  13  Cyc  13,  176. 


Hiday  v.  State  of  Indiana  ex  rel.  Snyder. 

[No.  9,230.     Filed  March  27,  1917.] 

1.  Officers. — Acceptance  of  Incompatible  Office. — Effect. — The 
acceptance  by  a  public  officer  of  an  office  incompatible  with 
that  already  held  ipso  facto  vacates  the  first,  and  the  officer 
may  not  abandon  the  second,  though  an  inferior  office,  and 
resume  the  other,    p.  163. 

2.  Justices  of  the  Peace. — De  Facto  Acts. — Notice. — Where,  in 
a  bastardy  proceeding  before  a  justice  of  the  peace,  defendant 
in  his  special  appearance  made  objection  to  the  jurisdiction  of 
the  justice  that  he  "is  not  now  and  for  many  years  last  past 
has  not  been  a  duly  elected,  qualified  and  acting  justice  of  the 
peace,"  the  knowledge  thus  brought  to  the  attention  of  the 
relatrix  was  not  sufficient  to  change  the  de  facto  character  of 
the  justice's  acts,  although  he  had  previously  accepted  the  in- 
compatible office  of  deputy  township  assessor,    p.  165. 

3.  Justices  of  the  Peace. — De  Facto  Officer. — Holding  Office 
Under  Color  of  Law. — Acceptance  of  Incompatible  Office. — 
Where  a  justice  of  the  peace  held  and  exercised  his  office 
under  color  of  title  of  election,  he  was,  as  to  the  public  and 
third  persons  in  a  proceeding  before  him,  an  officer  de  facto, 
even  though  he  had  subsequent  to  his  election  accepted  the 
incompatible  office  of  deputy  township  assessor,    p.  166. 

From  Hancock  Circuit  Court;  Joseph  Collier,  Spe- 
cial Judge. 
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Action  by  the  State  of  Indiana,  on  the  relation  of  Iva 
Rettie  Snyder,  against  Benjamin  H.  Hiday.  From  a 
judgment  for  relatrix,  the  defendant  appeals.    Affirmed. 

Thomas  E.  Glascock  and  Omer  S.  Jackson,  for  ap- 
pellant. 
S.  A.  Wray  and  Tindall  &  Tindall,  for  appellee. 

IBACH,  P.  J. — This  was  a  bastardy  proceeding  under 
§§1013-1034  Burns  1914,  §§978-999  R.  S.  1881.  On 
March  9,  1908,  the  relatrix  made  complaint  before  Vin- 
ton S.  Smith,  a  justice  of  the  peace  of  Center  township, 
Hancock  county,  Indiana,  charging  appellant  with  be- 
ing the  father  of  her  child.  Such  further  proceedings 
were  had  before  such  justice  of  the  peace  that  appel- 

* 

lant  was  adjudged  the  father,  and  recognized  to  appear 
in  the  Hancock  Circuit  Court  where  a  transcript  of  the 
proceedings  was  filed. 

Appellant,  appearing  specially  in  the  circuit  court, 
filed  an  answer  to  the  jurisdiction  of  such  court  over 
the  subject-matter  and  over  his  person.  Such  answer 
alleged,  in  substance,  that  appellant  was  never  tried 
before  a  justice  of  the  peace  on  said  charge;  that  on 
October  23,  1914,  he  was  required  to  appear  before 
Vinton  A.  Smith,  who  was  not  at  such  time  a  justice 
of  the  peace  and  before  whom  appellant  appeared  spe- 
cially; that  Vinton  A.  Smith  was,  on  March  1,  1914, 
duly  appointed  and  qualified  as  deputy  township  asses- 
sor in  and  for  Center  township,  Hancock  county,  In- 
diana, and  by  reason  of  which  appointment  he  did  as- 
sess as  such  deputy  assessor  many  property  holders  liv- 
ing in  said  township  since  that  date ;  th?it  at  the  time  of 
such  appointment  and  qualification  he  claimed  the  title 
of  justice  of  the  peace  in  and  for  said  township  and 
for  many  years  prior  thereto  held  himself  out  to  be  a 
justice  of  the  peace  in  and  for  said  township;  that  he 
was  elected  justice  of  the  peace  on  the day  of 
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1897,  for  a  four-year  term ;  that  he  was 

again  re-elected  but  failed  to  qualify;  notwithstanding 
such  failure  he,  from  time  to  time,  assumed  the  duties 
of  justice  of  the  peace  from  such  date  up  to  the  time 
of  his  appointment  and  qualification  as  deputy  town- 
ship assessor ;  that  upon  his  appointment  and  qualifica- 
tion as  deputy  assessor  all  power  and  authority  as  jus- 
tice of  the  peace  ceased,  and  the  right  to  such  office 
ended;  that  the  two  offices  are  each  incompatible  with 
the  other;  that  on  October  23,  1914,  Smith  represented 
himself  to  be  a  justice  of  the  peace  of  Center  township 
and  at  such  time  and  place  impersonated  such  officer 
by  calling  court  and  having  a  trial  and  holding  to  bail 
the  appellant  over  his  objections,  all  without  authority. 

In  appellant's  special  appearance  before  Vinton  A. 
Smith  the  objection  to  jurisdiction  was:  "That  the  said 
Vinton  A.  Smith  is  not  now  and  for  many  years  last 
past  has  not  been  a  duly  elected,  qualified  and  acting 
justice  of  the  peace  in  and  for  Center  township,  Han- 
cock county,  State  of  Indiana,  in  which  township  said 
cause  of  action 'is  now  pending  as  aforesaid  for  trial." 

Appellee  demurred  to  such  answer  for  want  of  facts 
upon  the  following  grounds:  "1.  The  answer  shows 
that  Vinton  A.  Smith,  before  whom  the  preliminary 
hearing  was  had  was  a  de  facto  justice  of  the  peace  and 
was  acting  as  a  justice  of  the  peace  under  color  of 
authority.  2.  The  answer  attempts  to  question  the 
jurisdiction  of  the  court  by  a  collateral  attack  upon  the 
jurisdiction  of  the  said  Vinton  A.  Smith,  to  act  in  the 
capacity  of  a  justice  of  the  peace  at  the  time  of  the 
aforesaid  preliminary  hearing,  which  jurisdiction  may 
not  be  questioned  in  a  collateral  proceeding  such  as  this, 
but  only  by  a  direct  action  for  the  purpose  of  trying 
his  title  to  such  office  of  justice  of  peace."  The  de- 
murrer was  sustained  and  appellant  refused  to  plead 
Vol.  64—11 
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over.  There  was  a  jury  trial,  verdict  and  judgment 
for  appellee  and  against  appellant.  Appellant's  motion 
in  arrest  of  judgment,  based  on  substantially  the  same 
grounds  as  his  answer,  was  also  overruled.  Each  of 
said  rulings  is  assigned  as  error  and  relied  on  for  re- 
versal. 

The  controlling  question  presented  by  this  appeal  is 
whether  or  not  Vinton  A.  Smith  was  an  officer  de  facto 
on  October  23,  1914,  when  the  preliminary  hearing  was 
held  and  appellant  bound  over  to  the  circuit  court.  It 
therefore  becomes  material  to  inquire,  What  is  an  of- 
ficer de  facto  ? 

In  a  leading  case,  State  v.  CarroU  (1871),  38  Conn. 
449,  471,  472,  9  Am.  Rep.  409,  after  an  elaborate  re- 
view of  many  decisions,  it  is  said :  "An  officer  de  facto 
is  one  whose  acts,  though  not  those  of  a  lawful  officer, 
the  law,  upon  principles  of  policy  and  justice,  will  hold 
valid  so  far  as  they  involve  the  interests  of  the  public 
and  third  persons,  where  the  duties  of  the  office  were 
exercised.  First,  without  a  known  appointment  or 
election,  but  under  such  circumstances  of  reputation  or 
acquiescence  as  were  calculated  to  induce  people,  with- 
out inquiry,  to  submit  to  or  invoke  his  action,  suppos- 
ing him  to  be  the  officer  he  assumed  to  be.  Second, 
under  color  of  a  known  and  valid  appointment  or  elec- 
tion, but  where  the  officer  had  failed  to  conform  to  some 
precedent  requirement  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  the  like.  Third,  under  color  of  a  known 
election  or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of  power  in 
the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility, 
want  of  power,  or  defect  being  unknown  to  the  public. 
Fourth,  under  color  of  an  election  or  appointment  by  or 
pursuant  to  a  public  unconstitutional  law,  before  the 
same  is  adjudged  to  be  such.    Anything  less  compre- 
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hensive  and  discriminating  will,  I  think,  be  imperfect 
and  deceptive  as  a  definition/' 

In  the  same  case  it  is  also  said:  "The  de  facto  doc- 
trine was  introduced  into  the  law  as  a  matter  of  pol- 
icy and  necessity,  to  protect  the  interests  of  the  public 
and  individuals,  where  those  interests  were  involved  in 
the  official  acts  of  persons  exercising  the  duties  of  an 
office,  without  being  lawful  officers.  It  was  seen,  as 
was  said  in  Knowles  V.  Luce  (Moore  109)  that  the  pub- 
lic could  not  reasonably  be  compelled  to  inquire  into  the 
title  of  an  officer,  nor  he  compelled  to  show  a  title,  and 
these  became  settled  principles  in  the  law.  But  to  pro- 
tect those  who  dealt  with  such  officers  when  apparent 
incumbents  of  offices  under  such  apparent  circum- 
stances of  reputation  or  color  as  would  lead  men  to 
suppose  they  were  legal  officers,  the  law  validated  their 
acts  as  to  the  public  and  third  persons,  on  the  ground 
that,  as  to  them,  although  not  officers  de  jure,  they  were 
officers  in  fact,  whose  acts  public  policy  required  should 
be  considered  valid.  It  was  not  because  of  any  quality 
or  character  conferred  upon  the  officer,  or  attached  to 
him  by  reason  of  any  defective  election  or  appointment, 
but  a  name  or  character  given  to  his  acts  by  the  law, 
for  the  purpose  of  validating  them." 

Appellant  contends  that  the  acceptance  of  the  office 
of  deputy  township  assessor  ipso  facto  vacated  the  of- 
fice of  justice  of  the  peace  and  that  the  judg- 

1.  ment  rendered  by  Smith  was  void,  and  cites 
Bishop  V.  State,  ex  rel.  (1897),  149  Ind.  223,  231, 
48  N.  E.  1038,  39  L.  R.  A.  278,  63  Am.  St.  279,  and 
Wells  V.  State,  ex  rel.  (1910),  175  Ind.  380,  386,  94 
N.  E.  321,  Ann.  Cas.  1913C  86,  and  other  cases  in  sup- 
port thereof.  These  cases  state  the  principle,  and  cor- 
rectly so  we  think,  that  the  acceptance  of  an  incom- 
patible office  ipso  facto  vacates  the  other  and  that  such 
officer  may  not  abandon  the  latter,  although  an  inferior 
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office,  and  resume  the  other.  Such  cases  are,  however, 
easily  distinguishable  from  the  present  case.  The 
rights  of  the  public  or  third  persons  were  not  there  in- 
volved. 

In  Case  V.  State,  ex  rel.  (1879),  69  Ind.  46,  a  case 
somewhat  analogous  to  the  one  before  us,  the  court  said : 
"It  is  contended  by  the  appellant,  that  the  facts  alleged 
in  the  second  paragraph  of  answer  show  that  Hutchins 
had  ceased  to  be  a  resident  of  Pike  county  before  the 
alleged  breach  of  his  bond  had  occurred ;  that,  by  ceas- 
ing to  be  a  resident  of  Pike  county,  he  abandoned  and 
forfeited  his  office  as  constable,  and  that  for  a  breach 
of  his  bond,  which  occurred  afterwards,  his  sureties  are 
not  liable;  but  we  think  he  was  still  a  constable  de 
facto,  under  color  of  office,  and  that  his  official  acts 
were  valid,  and  that  for  a  breach  of  his  official  duty  his 
sureties  are  liable.  His  right  to  the  office  could  not  be 
questioned  collaterally ;  it  could  be  done  only  in  a  direct 
proceeding  for  that  purpose.  Until  such  proceedings 
were  had,  and  he  was  ousted  of  his  office,  or  his  term 
expired,  his  sureties  would  remain  liable  for  his  mis- 
feasance iii  office/'  See,  also,  Woodside  V.  Wagg  (1880) , 
71  Maine  207 ;  Mechem,-  Public  Officers  §320 ;  Sheehan's 
Case  (1877),  122  Mass.  445,  23  Am.  Rep.  374. 

In  Sheehan's  Case,  supra,  the  justice  had  accepted 
a  seat  in  the  legislature  and  it  was  contended  that  by 
accepting  such  office  he  vacated  his  office  as  special  jus- 
tice and  that  the  commitment  was  therefore  illegal.  In 
the  opinion  of  the  court  it  is  said:  "If  Mr.  Hawkes, 
upon  taking  his  seat  in  the  House  of  Representatives, 
ceased  to  be  a  justice  de  jure,  he  was,  by  color  of  the 
commission  which  he  still  assumed  to  hold  and*  act 
under,  having  the  usual  signs  of  judicial  office — sitting 
in  the  court,  using  its  seal,  and  attended  by  its  clerk — 
and  no  other  person  having  been  appointed  in  his  stead, 
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a  justice  de  facto.  Upon  well-settled  principles,  it 
would  be  inconsistent  with  the  convenience  and  secur- 
ity of  the  public,  and  with  a  due  regard  to  the  rights 
of  one  acting  in  an  official  capacity  under  the  color  of, 
and  a  belief  in,  lawful  authority  to  do  so,  that  the  val- 
idity of  his  acts  as  a  justice  should  be  disputed,  or  the 
legal  effect  of  his  election  and  qualification  as  a  repre- 
sentative be  determined,  in  this  proceeding  to  which 
he  is  not  a  party.  The  appropriate  form  of  trying 
his  right  to  exercise  the  office  of  a  justice  is  by  informa- 
tion in  behalf  of  the  Commonwealth,  or  perhaps  by  ac- 
tion against  him  by  the  person  injured."  In  Fowler 
V.  Bebee  (1812),  9  Mass.  231,  234,  6  Am.  Dec.  62,  it  is 
said:  "Mr.  Smith  (whose  acts  were  questioned)  is  no 
party  to  this  record,  nor  can  he  be  legally  heard  in  the 
discussion  of  the  plea;  although  our  decision  would  as 
effectually  decide  on  his  title  to  the  office,  as  if  he  were 
a  party.  This  would  be  adjudging  a  man  unheard, 
contrary  to  natural  equity,  and  the  policy  of  the  law/' 
There  is  some  contention  on  the  part  of  appellant 
that,  inasmuch  as  the  attention  of  appellee  was  called 
to  the  fact,  in  the  justice  of  the  peace  court,  that 
2.  Smith  was  not  a  justice  of  the  peace  de  jure,  ap- 
pellee should  not  now  be  entitled  to  the  benefit 
of  the  de  facto  doctrine.  The  knowledge  brought  to 
the  attention  of  appellee  by  the  special  appearance  in 
the  court  of  justice  of  the  peace  was  not,  in  our  opinion, 
sufficient  to  change  the  character  of  Smith's  acts.  Mow- 
bray V.  State  (1882),  88  Ind.  324;  Parker  V.  State,  ex 
rel.  (1893),  133  Ind.  178,  200,  32  N.  E.  836,  33  N.  E. 
119;  State,  ex  rel  V.  Crowe  (1897),  150  Ind.  455,  463, 
50  N.  E.  471.  It  was  said  in  Petersilea  v.  Stone  (1876) , 
119  Mass.  465,  467,  20  Am.  Rep.  335:  "The  reason  of 
public  policy,  upon  which  it  is  held  that  the  acts  of  an 
officer  de  facto  are  not  to  be  called  in  question  collater- 
ally, but  are  valid  as  to  third  persons,  may  apply  even 
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to  the  case  where  such  officer  is  a  usurper  and  intruder/' 

The  answer  admits-  that  Smith  was  holding  and  ex- 

ercising  the  office  of  justice  of  the  peace  under 

3.    color  of  title  of  election,  and  therefore  as  to  the 

public  and  third  persons  he  was  an  officer  de 

facto. 

This  disposes  of  all  the  questions  properly  presented. 
Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  601.  Officers:  de  facto,  defini- 
tion, 140  Am.  St.  165;  right  to  hold  two  offices  at  the  same  time, 
2  Ann.  Cas.  380,  10  Ann.  Cas.  697,  Ann.  Cas.  1915A  525.  See 
under  (1)  29  Cyc  1401;   (2,  3)   24  Cyc  405. 


Ross  v.  Illinois  Glass  Company. 

[No.  9,716.     Filed  March  28,  1917.] 

1.  Appeal. — BUI  of  Exceptions. — Verification. — Filing. — It  is  the 
verification  by  the  trial  judge  which  gives  authenticity  to  the 
contents  of  any  bill  of  exceptions,  and,  even  though  the  judge's 
certificate  would  be  sufficient  to  make  the  evidence  a  part  of 
the  bill,  to  constitute  such  bill  a  part  of  the  record  and  bring 
the  evidence  properly  before  the  court  on  appeal,  the  bill  must 
be  shown  to  have  been  duly  filed  with  the  clerk  after  it  was 
signed  by  the  judge,    p.  168. 

2.  Appeal.  —  Bill  of  Exceptions.  —  Verification.  —  Conflict  in 
Dates. — When  there  is  a  conflict  in  dates  relating  to  the  au- 
thenticity of  a  bill  of  exceptions,  the  date  certified  to  by  the 
trial  judge  is  controlling,    p.  169. 

8.  Appeal. — Presumption  in  Favor  of  Judgment. — Reversal. — 
Burden  of  Presenting  Error. — Every  presumption  is  indulged 
in  favor  of  the  validity  of  the  judgment  of  the  lower  court 
and  it  devolves  upon  the  appellant  to  present  reversible  error 
before  the  appellate  tribunal  is  warranted  in  ordering  a  re- 
versal,   p.  169. 

From  Grant  Superior  Court;  Robert  M.  VanAtta, 
Judge. 

Action  by  James  C.  Ross  against  the  Illinois  Glass 
Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 
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Meade  S.  Hays,  for  appellant. 
Condo  &  Browne,  for  appellee. 

Pelt,  C.  J. — Appellee  has  moved  to  dismiss  the  ap- 
peal for  several  reasons,  among  which  are  the  follow- 
ing: (1)  It  affirmatively  appears  from  the  transcript 
that  the  alleged  bill  of  exceptions  containing  the  evidence 
was  not  filed  in  open  court  or  in  the  clerk's  office  after  it 
was  signed  by  the  judge;  that  it  is  shown  both  by  the 
order  book  entry  and  by  the  certificate  of  the  clerk  that 
such  bill  of  exceptions  was  filed  in  the  office  of  the  clerk 
on  August  9,  1916,  and  the  certificate  of  the  judge  bears 
date  of  August  10,  1916.  (2)  The  transcript  does  not 
in  fact  contain  any  bill  of  exceptions  into  which  has 
been  incorporated  the  longhand  manuscript  of  the  evi- 
dence. 

Our  investigation  of  the  record  verifies  the  state- 
ments in  the  motion  that  the  longhand  manuscript  of 
the  evidence  denominated  a  bill  of  exceptions  was  filed 
on  August  9,  1916,  and  that  the  certificate  of  the  judge 
bears  date  of  August  10,  1916.  There  is  nothing  to  in- 
dicate that  the  bill  was  presented  to  the  judge  prior  to 
August  10,  1916,  or  that  it  was  filed  and  made  a  part 
of  the  record  after  it  was  dated  and  signed  by  the  judge 
on  August  10,  1916.  Preceding  the  evidence  set  out  in 
the  transcript  the  clerk  certifies  that  "on  the  9th  day 
of  August,  1916,  the  plaintiff  filed  in  the  clerk's  office 
his  bill  of  exceptions  containing  the  evidence,"  which 
certificate  bears  date  of  August  9,  1916.  Following 
this  certificate  and  preceding  the  evidence  in  the  tran- 
script, there  appears  a  "clerk's  certificate  to  the  tran- 
script on  appeal,"  in  which  it  is  stated  that  the  "gen- 
eral bill  of  exceptions  was  filed  by  the  plaintiff  in  said 
cause  with  me  as  clerk  of  the  Grant  Superior  Court,  on 
the  9th  day  of  August  A.  D.  1916,  after  the  judge  of  said 
court  presiding  in  said  cause,  had  duly  allowed  and 
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signed  the  same,"  but  as  already  shown  the  judge's  cer- 
tificate bears  date  of  August  10, 1916,  and  there  is  noth- 
ing to  indicate  that  the  same  was  presented  to  him  prior 
to  that  date.  There  is  no  certificate  of  the  clerk  follow- 
ing the  evidence  set  out  in  the  transcript. 

Immediately  following  such  evidence  there  is  a  cer- 
tificate of  the  official  reporter,  which  is  followed  by  the 
certificate  of  the  judge  which  is  a  general  verification 
of  the  reporter's  transcript  of  the  evidence,  but  the 
same  is  not  shown  to  have  been  made  a  part  of  any  bill 
of  exceptions  or  to  have  been  ordered  filed,  or  filed  sub- 
sequent to  the  date  on  which  it  was  signed  by  the  judge. 

The  only  error  assigned  which  could  possibly  present 
any  question  is  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  The  court  gave  a 
peremptory  instruction  and  the  jury  returned  a  general 
verdict  in  accordance  with  such  instruction.  Whether 
the  court  erred  in  so  doing  cannot  be  ascertained  with- 
out the  evidence. 

It  is  the  act  of  the  trial  judge  which  gives  authen- 
ticity to  the  contents  of  any  bill  of  exceptions,  and  if  it 
were  conceded  that  the  judge's  certificate  is  suf- 

1.  ficient  to  make  the  evidence  a  part  of  the  bill  of 
exceptions,  to  constitute  the  same  a  part  of  the 
record  and  bring  the  evidence  properly  before  this  court, 
such  bill  must  be  shown  to  have  been  duly  filed  with  the 
clerk  after  it  was  signed  by  the  judge,  which  fact  is 
not  shown  by  the  record  in  this  case.  Shirk  V.  hinge- 
man  (1900),  26  Ind.  App.  630,  641,  59  N.  E.  941; 
Painter  V.  State  (1911),  175  Ind.  665,  95  N.  E.  113; 
Johnson,  Admr.,  V.  Johnson  (1900),  156  Ind.  592,  594, 
60  N.  E.  451;  Black  V.  State  (1908),  171  Ind.  294,  86 
N.  E.  72;  Windfall,  etc.,  Oil  Co.  V.  Terwilliger  (1898), 
152  Ind.  364,  366,  53  N.  E.  284. 

If  there  is  a  conflict  in  dates  relating  to  the  authen- 
ticity of  a  bill  of  exceptions,  the  date  certified  to  by  the 
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trial  judge  is   controlling.    Robinson  V.   State 

2.  (1898),  152  Ind.  304,  306,  53  N.  E.  223;  Merrill 
V.  State  (1900),  156  Ind.  99,  103,  59  N.  E.  322. 
Every  presumption  is  indulged  in  favor  of  the 

3.  validity  of  the  judgment  of  the  lower  court  and 
it  devolves  upon  the  appellant  to  present  revers- 
ible error  before  this  court  is  warranted  in  ordering  a 
reversal.  The  record  disclosing  a  judgment  duly  ren- 
dered, and  no  error  being  presented,  the  judgment  is 
affirmed. 

Note.— Reported  in  115  N.  E.  598. 


Naparala  v.  Chicago,  South  Bend  and  Northern 

Indiana  Railway  Company. 

[No.  9,250.     Filed  March  30,  1917.] 

1.  Appeal. — Burden  of  Showing  Error. — The  burden  is  on  ap- 
peUant  to  clearly  present  reversible  error  before  he  is  entitled 
to  a  reversal,  as  the  court  on  appeal  may  search  the  record 
to  affirm,  but  not  to  reverse,  a  judgment  of  the  lower  court, 
p.  171. 

2.  Street  Railroads. — Injuries  to  Person  on  Tracks. — Action. — 
Instructions. — Contributory  Negligence. — In  an  action  for  per- 
sonal injuries  sustained  by  a  wagon  driver  in  a  collision  with 
an  electric  street  car,  instructions  that  it  is  not  sufficient  for 
a  driver  who  is  about  to  cross  railway  tracks  to  look  and  listen 
for  cars  at  the  time  he  is  entering  the  street  intersection  upon 
which  the  tracks  are  located,  but  that  he  must  at  all  times 
while  approaching  the  tracks  use  his  senses  of  sight  and  hear- 
ing and  that  degree  of  care  which  an  ordinarily  prudent  per- 
son would  use  under  like  circumstances,  that  if  plaintiff  by  the 
exercise  of  ordinary  care  could  have  seen  or  heard  the  car 
which  injured  him  and  failed  to  do  so,  the  jury  might  con- 
sider such  fact  as  bearing  on  the  question  of  contributory 
negligence,  and  that  the  law  presumed  that  a  person  could 
see  and  hear  and  would  heed  what  a  person  of  good  sight  and 
hearing  exercising  ordinary  care  and  caution  would  see,  hear 
and  heed  under  similar  circumstances  are  not  objectionable  as 
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informing  the  jury  that  plaintiff  was  'guilty  of  contributory 
negligence  and  could  not  recover,  if  he  only  looked  and  listened 
for  cars  when  he  was  entering  the  street  intersection  upon 
which  the  tracks  were  located,    p.  171. 

3.  Trial. — Instructions. — Consideration  as  a  Whale. — Instruc- 
tions should  be  considered  in  their  entirety,  and  if,  when  so 
considered,  they  fairly  and  accurately  state  the  law  under  the 
issues  and  the  evidence,  they  are  not  erroneous,    p.'  173. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Frank  Naparala  against  the  Chicago,  South 
Bend  and  Northern  Indiana  Railway  Company.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.  Af- 
firmed. 

Hickey  &  Wolfe,  Robert  Moore  and  Adam  E.  Wise, 
for  appellant. 
Harry  R.  Wair  and  Henry  A.  Steis,  for  appellee. 

Felt,  C.  J. — This  is  a  suit  by  appellant  against  ap- 
pellee for  damages  for  personal  injuries.  Issues  were 
formed  by  appellant's  complaint  and  appellee's  answer 
of  general  denial.  A  trial  by  jury  resulted  in  a  ver- 
dict for  appellee.  Judgment  was  rendered  on  the  ver- 
dict from  which  this  appeal  was  taken.  The  only  er- 
ror assigned  is  the  overruling  of  appellant's  motion  for 
a  new  trial. 

Appellee  contends  that  no  questions  are  presented  by 
appellant's  briefs  because  under  his  points  and  authori- 
ties he  has  only  stated  general  abstract  propositions  of 
law  and  has  failed  to  apply  any  point  or  proposition  to 
any  specific  question  or  ruling  of  the  court  challenged 
as  erroneous.  Appellant's  briefs  are  justly  subject  to 
criticism  and  appellee's  contentions  in  relation  thereto 
are  in  the  main  supported  by  the  rules  of  this  and  the 
Supreme  Court  and  the  decisions  of  both  courts.  Chi- 
cago, etc.,  R.  Co.  v.  Dinius  (1913),  180  Ind.  596,  627, 
103  N.  E.  652;  Kaufman  V.  Alexander  (1913),  180  Ind. 
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670,  672,  103  N.  E.  481;  Curry  v.  City  of  Evansville 
(1913),  56  Ind.  App.  143, 104  N.  E.  97S;White  V.  State, 
ex  rel.  (1915),  183  Ind.  649,  655,  109  N.  E.  905,  Ann. 
Cas.  1917  B  527 ;  American,  etc.,  Tin  Plate  Co.  V.  Yonan 
(1915),  59  Ind.  App.  700,  703,  109  N.  E.  922;  Indiana 
Union  Traction  Co.  v.  Cauldwell  (1915),  59  Ind.  App. 
513,  107  N.  E.  705;  Husak  V.  Clifford  (1912),  179  Ind. 
173,  178,  100  N.  E.  466.    The  burden  is  upon  an 

1.  appellant  to  clearly  present  reversible  error  be- 
fore he  is  entitled  to  a  reversal  of  the  judgment 

appealed  from.    This  court  may  search  the  record  to 
affirm,  but  not  to  reverse,  a  judgment  of  the  lower  court. 
By  the  most  liberal  construction  of  appellant's  briefs 
permissible,  it  is  apparent  that  he  relies  on  alleged  er- 
ror of  the  trial  court  in  giving  to  the  jury  instruc- 

2.  tions  Nos.  20  and  21  requested  by  appellee.    Giv- 
ing appellant  the  benefit  of  the  doubt  as  to  the 

sufficiency  of. the  briefs  to  present  any  question,  his 
objection  to  the  foregoing  instructions  seems  to  be  that 
the  court  applied  to  appellant,  while  crossing  appel- 
lee's tracks,  the  rules  "which  attach  to  a  traveler  cross- 
ing a  steam  railroad  operating  on  a  private  right  of 
way" ;  that  the  "look  and  listen"  rule,  applicable  .to  the 
crossing  of  steam  railroads,  does  not  apply  to  the  cross- 
ing of  street  car  tracks  on  the  streets  of  a  city. 

Appellant  was  driving  a  team  hitched  to  a  wagon, 
going  south  along  the  east  side  of  appellee's  car  tracks 
on  a  public  street  in  Michigan  City,  Indiana,  and  turned 
west  into  a  public  street  of  said  city,  and,  while  cross- 
ing appellee's  tracks,  his  wagon  was  struck  by  one  of 
appellee's  street  cars  operated  by  electricity,  and  ap- 
pellant was  thereby  thrown  to  the  pavement  and  in- 
jured. 

Instruction  No.  20  is  as  follows :  "I  instruct  you  that 
it  is  not  sufficient  for  a  person  driving  in  a  wagon  or 
any  other  vehicle,  who  is  about  to  cross  railway  tracks, 
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to  look  and  listen  for  cars  at  the  time  he  is  entering 
upon  the  street  intersection  upon  which  the  railway 
tracks  are  located,  but  that  he  must  at  all  times,  while 
approaching  the  street  railway  tracks,  use  his  sense  of 
sight  and  hearing  and  that  degree  of  care  which  an 
ordinary  prudent  person  would  use  under  like  circum- 
stances." Instruction  No.  21,  in  substance,  told  the 
jury  that  if  appellant  by  the  exercise  of  ordinary  care 
could  have  seen  or  heard  the  car  which  injured  him, 
and  failed  so  to  do,  the  jury  might  consider  such  fact  as 
bearing  on  the  question  of  contributory  negligence; 
that  "the  law  presumed  that  a  person  with  good  sight 
and  hearing  can  see  and  hear  and  will  heed  what  a 
person  of  good  sight  and  hearing  exercising  ordinary 
care  and  caution  would  see  and  hear  and  heed  under 
similar  circumstances." 

Appellant  further  contends  that  by  these  instructions 
the  jury  was  told  "that  appellant  was  guilty  of  con- 
tributory negligence,  and  could  not  recover,  if  he  only 
looked  and  listened  for  cars  when  he  was  entering  the 
street  intersection  upon  which  the  tracks  were  located." 

We  do  not  find  in  either  of  the  instructions  the  mean- 
ing appellant  ascribes  to  them.  Neither  of  them  di- 
rects a  verdict  in  any  event.  They  deal  with  the  sub- 
ject of  the  use  of  the  senses  to  avoid  injury  and  refer 
to  certain  presumptions  in  relation  thereto  which  are 
not  disputed  or  questioned  by  appellant.  The  instruc- 
tions adhere  to  the  rule  "of  care  which  an  ordinarily 
prudent  person  would  use  under  like  circumstances." 
In  other  instructions  given  to  the  jury  the  court  in- 
formed them  that  in  determining  the  care  or  want  of 
care  of  appellant  in  crossing  the  street,  they  should  con- 
sider all  the  facts  and  circumstances  relating  thereto 
as  shown  by  the  evidence,  and  from  all  such  facts  "re- 
lating to  due  care  or  contributory  negligence  of  plain- 
tiff it  is  for  you  to  determine  whether  or  not,  in  the  at- 
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tempt  to  cross  defendant's  tracks  at  the  time  and  place 
in  question,  plaintiff  was  in  the  exercise  of  due  care,  or 
was  guilty  of  contributory  negligence." 

Instructions  should  be  considered  in  their  entirety. 

We  have  read  all  the  instructions  given  to  the  jury  in 

this  case,  and  when  read  and  considered  together 

3.  they  fairly  and  accurately  state  the  law  under  the 
issues  and  evidence  of  the  case.  Louisville,  etc., 
Traction  Co.  v.  Lottich  (1915),  59  Ind.  App.  426,  431, 
106  N.  E.  903 ;  Evansville,  etc.,  Traction  Co.  v.  Spiegel 
(1911),  49  Ind.  App.  412,  423,  94  N.  E.  718,  97  N.  E. 
949;  Malott  v.  Hawkins  (1902),  159  Ind.  127,  134,  63 
N.  E.  308;  Indianapolis  Street  R.  Co.  v.  Zaring  (1904), 
33  Ind.  App.  297,  301,  71  N.  E.  270,  501. 

No  reversible  error  is  shown.    Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  694.  Street  railroads:  duty  of 
traveler  at  crossings,  15  L.  R.  A.  (N.  S.)  254;  23  L.  R.  A.  (N. 
S.)  1224,  36  Cyc  1555. 


Interstate  Iron  and  Steel  Company  v  .  Szot  et  al. 

[No.  9,660.    Filed  March  30,  1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Ap- 
peals.— Scope  of  Review. — Under  §61  of  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392)  the  jurisdiction  of  the  Ap- 
pellate Court  in  appeals  from  proceedings  before  the  Industrial 
Board  is  confined  to  a  review  of  questions  involving  errors 
of  law,  so  that  the  board's  finding  on  questions  of  fact  is  con- 
clusive where  there  is  some  evidence  to  sustain  it,  the  Appel- 
late Court  being  authorized  to  set  aside  such  a  finding  only 
when  it  is  entirely  unsupported  by  the  evidence  in  some  respect 
essential  to  sustain  the  award,    p.  174. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Aver- 
age Weekly  Wage. — When  Question  of  Law. — Under  the  Work- 
men's Compensation  Act  the  question  of  the  average  weekly 
wage  is  ordinarily  one  of  fact,  but  it  becomes  or  involves  a 
question  of  .law  when,  the  facts  being  ascertained,  recourse 
must  be  had  to  principles  of  law  or  to  the  interpretation  of 
a  statute  to  determine  it.    p.  175. 
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8.  Master  and  Servant. — Workmen9 8  Compensation  Aet*—Av 
erage  Weekly  Wage. — Question  of  Fact. — Where,  in  an  action 
for  an  award  under  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392),  the  evidence  that  the  injured  employe  worked 
intermittently  in  positions  paying  different  rates  of  wages,  the 
determination  of  the  employe's  average  weejdy  wage  was  purely 
a  question  of  fact  for  the  Industrial  Board  and  its  finding 
thereon  was  conclusive,    p.  176. 

From  the  Industrial  Board  of  Indiana. 

Action  by  Katarzana  Szot  and  others  under  the 
Workmen's  Compensation  Act  against  the  Interstate 
Iron  and  Steel  Company.  From  an  award,  the  defend- 
ant appeals.    Affirmed. 

Fred  Barnett,  for  appellant. 

Caldwell,  J. — Lawrence  Szot,  while  in  appellant's 
employ,  suffered  certain  physical  injuries  September 
17,  1915,  from  which  in  a  few  days  he  died,  leaving 
as  dependents  appellee,  his  widow,  and  certain  children. 
The  circumstances  under  which  such  injuries  were  in- 
flicted were  such  as  to  entitle  decedent's  dependents  to 
compensation  under  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392.)  A  hearing  before  the  Industrial 
Board  resulted  in  an  award  based  on  an  average  weekly 
wage  of  $18. 

The  only  question  involved  in  this  appeal  is  whether 
the  board  found  such  average  weekly  wage  higher  than 
the  facts  warranted.     In  appeals  from  proceed- 
1.    ings  had  before  an  industrial  board,  the  juris- 
diction of  this  court  is  confined  to  a  review  of 
questions  which  may  involve  an  error  of  law.     §61, 
supra.    The  board's  finding  of  fact  in  any  case  comes 
to  us  on  appeal  as  fully  accredited  as  the  verdict  of 
a  jury  or  the  finding  of  a  court  in  an  appeal  in  an 
ordinary  civil  action.    This  court  is  authorized  to  set 
aside  such  a  finding  only  when  entirely  unsupported  by 
the  evidence  in  some  respect  essential  to  sustain  the 
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award.  Pigeon's  Case  (1913),  216  Mass.  51,  102  N. 
E.  932,  Ann.  Cas.  1915  A  737;  McPhee's  Case  (1915), 
222  Mass.  1,  109  N.  E.  633 ;'  Savage's  Case  (1915),  222 
Mass.  205,  110  N.  E.  283. 

It  follows  that  a  finding  deduced  from  conflicting 
evidence,  if  there  is  evidence  to  support  it  in  its  mate- 
rial features,  cannot  be  disturbed  on  appeal.  Jackson 
v.  Erie  R.  Co.  (1914),  86  N.  J.  Law  550,  91  Atl.  1035. 

The  nature  of  the  question  of  average  weekly  wage 

is  inherently  such  as  ordinarily  would  be  one  of  fact: 

It  becomes  or  involves  a  question  of  law  when, 

2.  the  facts  being  ascertained,  recourse  must  be 
had  to  principles  of  law  or  to  the  interpreta- 
tion of  a  statute  to  determine  it.  Subdivision  (c)  of 
§76  of  the  act,  supra,  defines  the  term  "average  weekly 
wages"  and  outlines  the  method  by  which  such  average 
shall  be  determined  in  any  case,  the  part  applicable 
here  being  as  follows :  "  'Average  weekly  wages'  shall 
mean  the  earnings  of  the  injured  employe  in  the  em- 
ployment in  which  he  was  working  at  the  time  of  the 
injury  during  a  period  of  fifty-two  weeks  immediately 
preceding  the  date  of  the  injury,  divided  by  fifty-two; 
but  if  the  injured  employe  lost  more  than  seven  con- 
secutive calendar  days  during  such  period,  although 
not  in  the  same  week,  then  the  earnings  for  the  re- 
mainder of  such  fifty-two  weeks  shall  be  divided  by 
the  number  of  weeks  remaining  after  the  time  so  lost 
has  been  deducted.  Where  the  employment  prior  to 
the  injury  extended  over  a  period  of  less  than  fifty-two 
weeks,  the  method  of  dividing  the  earnings  during  that 
period  by  the  number  of  weeks  and  parts  thereof  dur- 
ing which  the  employe  earned  wages  shall  be  followed 
provided  results  just  and  fair  to  both  parties  will  there- 
by be  obtained." 

The  evidence  bearing  on  the  amount  of  the  award 
was  to  the  following  effect :  Szot  commenced  work  June 
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29,  and  was  injured  September  7.  For  about 
3.  the  first  two  weeks  he  was  classed  as  a  day  la- 
borer and  thereafter  as  a  fireman.  He  contin- 
ued, however,  to  work  at  day  labor  occasionally,  when 
the  furnaces  were  not  being  operated.  During  the  pe- 
riod from  June  29  to  September  7,  the  mills  worked  but 
intermittently.  They  were  idle  a  portion  of  nearly 
every  week,  and  at  times  for  an  entire  week.  Szot 
worked  substantially  all  the  time  when  the  mills  were 
running.  When  working  at  day  labor  he  was  paid 
twenty  cents  per  hour.  As  a  fireman,  his  wages 
averaged  three  dollars  per  day.  Within  the  period  of 
his  employment  he  was  paid  $97.15.  He  was  working 
as  a  fireman  when  he  received  his  injuries.  Under  the 
not  entirely  satisfactory  state  of  the  evidence,  it  is  our 
judgment  that  the  determining  of  Szot's  average  weekly 
wages  in  the  employment  at  which  he  was  working  at 
the  time  of  his  injury  was  a  question  of  fact  for  the 
board.  We  cannot  say  from  the  record  that  any  error 
of  law  entered  into  such  determination.  It  results  that 
the  award  must  be  affirmed.    Award  affirmed. 

Note. — Reported  in  115  N.  E.  599.  Workmen's  Compensation 
Act:  meaning  and  effect  of  term  "average  weekly  wage/'  L.  R. 
A.  1916A  149;  review  of  facts  on  appeal  under  the  act,  Ann. 
Cas.  1916B  475. 


Spurgeon  et  al.  v.  Olinger. 

[No.  9,173.     Filed  March  30,  1917.]     ; 

1.  Fraudulent  Conveyances.  —  Secret  Trust.  —  Validity  as 
Against  Innocent  Purchaser, — A  trust  agreement  made  be- 
tween father  and  daughter  under  which  she  agreed  to  invest 
her  father's  money  in  realty,  the  legal  title  to  be  taken  in  her 
name  and  to  be  held  in  trust  for  the  father,  is  invalid  as 
against  a  good-faith  purchaser  for  value  without  notice,  so 
that  to  enforce  a  lien  for  the  money  that  entered  into  the  pur- 
chase of  such  land  under  the  trust  agreement  it  is  necessary, 
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as  against  such  a  purchaser,  to  allege  and  prove  his  knowledge 
of  the  agreement,    p.  181. 

2.  Appeal. —  Questions  Presented. —  Complaint. —  Demurrer.— 
Scope  of  Review. — The  court  on  appeal  will  review  only  such 
objections  to  the  sufficiency  of  the  complaint  as  were  presented 
to  the  trial  court  by  the  memorandum  accompanying  the  de- 
murrer,   p.  182. 

3.  Appeal. — Review. — Demurrer. — Memorandum. — Objections  to 
Complaint. — Sufficiency. — Where,  in  a  father's  action  against 
his  son-in-law  to  recover  property  purchased  by  plaintiff's 
daughter,  who  was  defendant's  wife,  with  her  father's  money 
under  an  agreement  that  she  should  hold  the  legal  title  in  her 
name  in  truqt  for  him,  the  complaint  set  out  the  trust  agree- 
ment and  alleged  that  the  daughter  violated  the  trust  by  using 
the  money  instrusted  to  her  to  buy  land  in  the  name  of  her- 
self and  husband  jointly,  objections  contained  in  the  memo- 
randum filed  with  the  demurrer  to  the  complaint,  as  required 
by  §344,  cl.  6,  Burns  1914,  Acts  1911  p.  415,  that  the  com- 
plaint showed  on  its  face  that  plaintiff  intrusted  his  money 
to  his  daughter  to  invest  for  him  in  her  own  name,  but  that  it 
was  not  shown  that  any  one  other  than  herself  violated  the 
trust,  and  there  was  no  cause  of  action  stated  against  de- 
fendant, and  that  the  complaint  showed  that  the  daughter,  in 
violation  of  a  trust,  used  the  money  intrusted  to  her  in  part  pur- 
chase of  realty  in  the  name  of  herself  and  husband  and  did 
not  show  any  other  violation  of  the  trust,  are  not  sufficient  to 
present  for  review  on  appeal  any  question  as  to  the  failure  of 
the  complaint  to  allege  that  defendant  was  not  a  purchaser  for 
valuable  consideration  or  that  he  purchased  with  knowledge 
of  the  trust  agreement,    p.  182. 

4.  Appeal. — Review. — Harmless  Error. — Overruling  Demurrer. 
— Amendments  Deemed  Made. — Where,  in  an  action  to  enforce 
a  trust  on  land,  the  parties  and  the  court  regarded  as  impor- 
tant and  necessary .  the  allegation  and  proof  that  defendant 
had  knowledge  of  a  trust  agreement  between  plaintiff  and  de- 
fendant's deceased  wife  and  certain  evidence  in  relation  thereto 
was  heard  and  admitted  without  objection  on  the  ground  of 
the  absence  of  such  an  averment  from  the  complaint,  the  court 
on  appeal  will  treat  the  complaint  as  amended  in  such  respect, 
so  that  error,  if  any,  in  overruling  a  demurrer  predicated  on 
the  omission  of  the  averment  was  harmless,    p.  185. 

5.  Witnesses.  —  Competency.  —  Transactions  with  Decedent.  — 
Statute. — Where  a  father  intrusted  money  to  a  daughter  under 
an  agreement  that  she  would  purchase  land  in  her  name  to  be 
held  in  trust  for  him,  but  she  used  the  money  to  buy  realty 

Vol.  64—12 
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which  was  taken  jointly  in  the  name  of  herself  and  husband, 
the  father's  testimony,  in  his  action  against  .the  son-in-law  to 
enforce  a  trust  on  the  land  instituted,  subsequent  to  the  daugh- 
ter's death,  as  to  transactions  with  the  daughter  was  not  in- 
competent under  §521  Burns  1914,  §498  R.  S.  1881,  providing 
that  in  suits  in  which  an  executor  or  administrator  is  a  party, 
involving  matters  which  occurred  during  the  decedent's  life- 
time, where  a  judgment  or  allowance  may  be  made  or  rendered 
for  or  against  the  estate  represented,  any  person,  a  necessary 
party,  whose  interest  is  adverse  to  the  qstate,  shall  not  be  a 
competent  witness  as  to  such  matters  against  the  estate;  nor 
was  such  testimony  inadmissible  under  §522  Burns  1914,  §499 
R.  S.  1881,  providing  that  in  all  suits  by  or  against  heirs  or 
devisees  founded  on  a  contract  with  or  against  the  ancestor 
to  obtain  title  to,  or  possession  of,  property,  or  to  affect  the 
same  in  any  manner,  neither  party  shall  be  a  competent  wit- 
ness as  to  any  matter  which  occurred  prior  to  the  death  of 
the  ancestor,  since  the  action  could  in  no  way  affect  any  prop- 
erty, real  or  personal,  of  the  daughter,    p.  185. 

6.  Appeal. — Questions  Reviewable. — Error  in  Judgment. — Fail- 
ure to  Move  for  Modification  or  Correction. — In  an  action  to 
enforce  a  trust  on  land,  where  a  personal  judgment  over  was 
rendered  against  defendant,  he  cannot  on  appeal  present  for 
review  any  question  as  to  error  in  the  rendition  of  such  judg- 
ment in  the  absence  of  a  motion  to  modify  or  correct,  even 
though  the  judgment  was  unauthorized  by  the  issues  and  the 
evidence,    p.  189. 

7.  Trial. — Evidence. — Admission. — Agreement  to  Show  Materi- 
ality.— Where,  in  an  action  to  enforce  a  trust  on  land,  defend- 
ant objected  to  the  introduction  in  evidence  of  a  letter  on  the 
ground  that  it  was  not  shown  that  it  had  any  connection  what- 
ever with  the  money  for  which  the  suit  was  filed,  the  admis- 
sion of  the  letter,  after  a  statement  by  plaintiff's  counsel  that 
they  had  a  witness  present  to  testify  and  that  it  was  agreed 
by  the  parties  that  if  she  could  testify  the  letter  would  be  com- 
petent, was  not  reversible  error,  even  though  its  materiality 
was  not  subsequently  shown,  .p.  190. 

8.  Trial. — Motion  to  Strike  Out  Evidence. — Making  Prema- 
turely.— Where  a  letter  was  admitted  in  evidence  over  the  ob- 
jection by  defendant  that  it  was  not  shown  to  have  any  con- 
nection with  the  money  for  which  suit  was  filed,  on  the  con- 
dition that  its  materiality  would  subsequently  be  shown,  the 
trial  court  properly  overruled  a  motion  to  strike  out  made 
before  plaintiff  had  been  given  opportunity  to  meet  the  only 
objection  to  the  evidence  in  accordance  with  the  condition  which 
the  court  placed  upon  its  final  acceptance,    p.  190. 
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■  * 

From  Howard  Circuit  Court;  Lex  J.  Kirkpatrick, 
Judge. 

Action  by  David  Oling&r  against  William  N.  Spur- 
geon and  another.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

D.  P.  Long  and  Blacklidge,  Wolf  &  Barnes,  for  ap- 
pellants. 
B.  F.  Harness  and  B.  C.  Moon,  for  appellee. 

Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor,  based  upon  the  second  of  three  para- 
graphs of  complaint  filed  by  him  in  the  trial  court.  The 
material  averments  of  said  second  paragraph  are,  in 
substance,  as  follows:  Prior  to  October,  1907,  appellee 
was  the  owner  of  a  27Vk-acre  farm  in  Tipton  county 
and,  being  then  old  and  feeble  and  unable  to  farm,  sold 
said  farm  for  $2,300.  Maude  Spurgeon,  a  deceased 
daughter  of  appellee,  was  then  living  and  was  the  wife 
of  appellant.  It  was  then  agreed  between  appellee  and 
his  daughter,  Maude,  that  she  should  receive  said 
$2,300,  the  same  to  be  "invested  by  her  in  real  estate* 
in  Howard  county,  Indiana,  the  legal  title  thereto  to 
be  taken  in  the  name  of  *  *  *  Maude  *  *  * 
and  to  be  held  in  trust  for  plaintiff."  Said  agreement 
was  without  fraudulent  intent  on  the  part  of  either  ap- 
pellee or  his  daughter.  Pursuant  thereto,  appellee 
turned  over  and  delivered  to  his  daughter  $2,300  for  the 
purpose  of  having  the  same  invested  in  real  estate  as 
above  alleged,  which  sum  was  thereafter,  on  October 
28,  1907,  invested  in  real  estate  in  Howard  county. 
(Here  follows  description  of  76.75  acres.)  Without 
the  knowledge  or  consent  of  appellee,  the  deed  for  said 
real  estate  purchased  by  the  daughter  and  appellant, 
her  husband,  was  taken  in  their  joint  names  and  thus 
remained  until  December  12,  1912,  when  Maude  died, 
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leaving  appellant  as  her  survivor.  Averments  follow, 
showing  a  conveyance  by  Maude  and  her  husband  of 
a  part  of  said  tract,  leaving  in  their  joint  names  at 
Maude's  death  fifty-two  acres,  upon  which  a  mortgage 
had  been  given  to  the  .defendant,  the  Kokomo  Trust 
Company,  for  $2,035 ;  and  the  court  is  asked  to  require 
such  company,  in  case  its  mortgage  is  found  to  be  supe- 
rior and  paramount  to  the  claim  of  appellee  in  said  real 
estate,  to  first  exhaust  appellant's  interest  in  said  land 
before  going  to  the  interest  of  appellee  to  satisfy  said 
mortgage.  Appellee  also  asks  to  have  a  lien  declared 
upon  said  real  estate  for  the  $2,300  of  his  money  in- 
vested therein  and  interest  thereon  from  October  28, 
1907,  etc. 

The  averments  of  the  first  paragraph  are  substantial- 
ly the  same  as  those  of  the  second,  except  that  it  is 
alleged  in  the  first  paragraph  that  appellee  and  appel- 
lant were  the  owners  in  fee  simple  as  tenants  in  com- 
mon of  said  fifty-two-acre  tract,  appellee  being  the 
owner  of  23/61  thereof,  and  appellant  of  38/61;  that 
appellant  is  without  right  asserting  title  to  all  of  said 
tract;  that  the  same  cannot  be  divided,  etc. 

The  third  paragraph  is  in  the  usual  form  to  quiet 
title  to  23/61  of  said  real  estate.  Appellant  answered 
by  a  general  denial  and  also  filed  a  cross-complaint  to 
quiet  his  title  to  said  fifty-two-acre  tract  entire. 

A  demurrer  addressed  to  each  paragraph  of  the  com- 
plaint was  overruled.  A  trial  by  the  court  resulted  in 
a  general  finding  for  appellee  on  his  second  paragraph 
of  complaint  in  the  sum  of  $1,674.75,  which  sum  was 
declared  to  be  a  Ken  on  said  fifty-two-acre  tract  of  land, 
inferior  and  subject  to  the  lien  of  the  Kokomo  Trust 
Company.  There  was  a  finding  for  appellant  on  said 
first  and  third  paragraphs  of  complaint  and  on  his 
cross-complaint,  quieting  his  title  to  said  fifty-two-acre 
tract,  subject  to  the  lien  of  appellee  as  indicated.    The 
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judgment  followed  the  finding  and  directed  a  sale  of  said 
real  estate  to  satisfy  appellee's  lien  in  case  appellant 
failed  to  pay  it,  said  sale  being  directed  to  be  made  sub- 
ject to  the  trust  company's  mortgage,  and  in  case  such 
real  estate  did  not  sell  for  sufficient  to  pay  appellee's 
judgment,  costs  and  interests,  the  residue  was  to  be 
levied  on  any  property  of  appellant  subject  to  execu- 
tion. 

A  motion  for  new  trial  was  overruled.  This  ruling 
and  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  complaint,  (hereinafter  referred  to  as  the 
complaint)  are  among  the  assigned  errors,  and  are 
alone  relied  on  for  reversal. 

It  is  first  insisted  by  appellee  that,  because  of  certain 
suggested  infirmities  and  irregularities  appearing  in 
the  record  and  the  assignment  of  errors,  no  question  is 
presented  by  the  appeal.  A  discussion  of  the  questions 
suggested  by  such  contention  is  rendered  unnecessary 
by  the  conclusion  reached  on  the  merits  of  the  appeal, 
and  for  this  reason,  will  not  be  further  noticed.  It 
will  be  observed  that  among  the  facts  alleged  in  said 
complaint,  indicated  supra,  there  is  no  allegation  that 
appellant  had  any  knowledge  of  the  alleged  trust  agree- 
ment between  appellee  and  his  daughter,  and  it  is  in- 
sisted by  appellant,  in  effect,  that  so  far  as  said  aver- 
ments show,  appellant  may  have  been  a  purchaser  of 
said  real  estate  for  a  valuable  consideration  without 
notice  of  said  agreement  between  appellee  and  his 
daughter,  and  that,  for  this  reason,  the  complaint  fails 
to  show  a  right  of  action  against  appellant. 

It  is  true  that  the  trust  agreement  relied  on  by  appel- 
lee would  be  invalid  as  against  one  who  in  good  faith 
purchased  said  real  estate  for  a  valuable  consid- 

1.  eration  without  notice  of  such  agreement;  and 
hence,  to  enforce  a  lien  for  the  money  that  en- 
tered into  the  purchase  of  such  real  estate  under  such 
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trust  agreement,  it  would  be  necessary  as  against  such 
a  purchaser  thereof  for  a  valuable  consideration  to  al- 
lege and  prove  his  knowledge  of  such  agreement. 
§4013  Burns  1914,  §2970  R.  S.  1881;  Prow  V.  Prow 
(1893),  133  Ind.  340,  32  N.  E.  1121.  However,  whether 
under  the  averments  of  this  complaint  indicated  supra, 
appellant  can  be  said  to  sustain  the  relation  of  an  inno- 
cent purchaser  to  said  transaction  in  the  sense  that  it 
was  necessary  to  allege  notice  of  said  agreement  on  his 
part  in  order  that  appellee  might  enforce  the  lien  of 
the  purchase  money  invested  in  said  real  estate  under 
said  agreement,  we  need  not  and  do  not  decide.  This 
is  so  for  the  following  reasons :  Appellant  is  not 

2.  entitled  to  urge  in  this  court  any  objections  to 
the  complaint  that  were  not  presented  to  the 
trial  court  by  the  memorandum  accompanying 

3.  the  demurrer  thereto.  The  objections  contained 
in  such  memorandum  are  as  follows:  (a)  that  it 

"shows  on  its  face  that  the  plaintiff  entrusted  his 
money  to  Maude  Spurgeon  to  invest  for  him  in  her  own 
name,  and  that  she  violated  the  said  trust.  It  is  not 
shown  that  anyone  else  violated  the  said  trust,  and 
there  is  no  cause  of  action  stated  against  this  defend- 
ant"; (b)  that  it  "shows  on  its  face  that  Maude  Spur7 
geon  in  violation  of  a  trust,  used  the  money  entrusted 
to  her  by  plaintiff  in  part  purchase  of  real  estate  in 
the  name  of  herself  and  husband,  and  does  not  show 
any  other  violation  of  said  trust." 

Said  Complaint  does  not  proceed  upon  the  theory  that 
the  trust  agreement  relied  on  was  had  between  any  one 
other  than  appellee  and  his  daughter,  and  hence,  under 
such  theory,  there  could  not  be  a  violation  of  such  agree- 
ment by  any  one  else,  and  an  allegation  of  such  viola- 
tion by  any  one  else  was  not  only  unnecessary  to  the 
sufficiency  of  the  pleading,  but,  in  a  sense,  would  be  in- 
consistent with  it.    Knowledge  of  such  agreement  or 
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the  existence  thereof  ^on  appellant's  part  at  the  time  of 
the  purchase  and  taking  of  title  to  said  real  estate  is 
one  thing;  the  violation  of  such  agreement  is  quite  an- 
other. The  absence  of  an  averment  of  knowledge  on 
appellant's  part  is  urged  in  this  court,  while  an  ab- 
sence of  an  averment  of  violation  of  said  agreement 
by  any  one  other  than  appellee's  daughter  was  the  only 
ground  of  objection  below.  The  grounds  of  the  mem- 
orandum, supra,  make  no  attempt  to  direct  the  attention 
of  the  trial  court  to  the  fact  that  there  is  no  averment 
in  said  paragraph  showing  that  appellant  was  not  a 
purchaser  for  a  valuable  consideration  or  that  he  pur- 
chased with  knowledge  of  said  trust  agreement.  In- 
deed, no  specific  mention  of  appellant  is  made  in  said 
memorandum  and  the  necessity  for  an  averment  show- 
ing his  knowledge  of  said  trust  agreement  is  not  sug- 
gested, the  only  suggestion  in  this  respect  being  that 
there  is  no  showing  of  a  violation  of  said  agreement 
by  any  one  other  than  Maude  Spurgeon  and  that  the 
only  violation  shoum  was  that  of  said  Maude  in  using 
the  money  "entrusted  to  her  by  plaintiff  in  part  pur- 
chase of  real  estate  in  the  name  of  herself  and  hus- 
band."    (Our  italics.) 

For  the  reasons  indicated,  we  do  not  believe  that  the 
memorandum  here  involved  points  out  the  objections 
to  the  complaint  now  urged  and  relied  on  by  appellant 
with  that  clearness  and  certainty  contemplated  by  sub- 
division 6,  §344  Burns  1914,  Acts  1911  p.  415,  as  con- 
strued and  interpreted  by  the  decisions  of  the  Supreme 
Court  and  this  court.  Stiles  V.  Hosier  (1913),  56  Ind. 
App.  88,  104  N.  E.  878,  and  cases  cited.  If  the  in- 
firmity now  urged  against  the  complaint  had  been 
specifically  and  certainly  pointed  out  in  the  memoran- 
dum accompanying  appellant's  demurrer  thereto,  such 
demurrer  probably  would  have  been  sustained,  with  the 
result  that  said  paragraph  would  have  been  amended 
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in  the  respect  indicated.  This  •statement  is  author- 
ized by  the  following  facts  set  out  in  appellant's  brief 
as  facts  disclosed  by  the  record:  Upon  the  trial  of  the 
case  appellee  offered  himself  as  a  witness  in  his  own 
behalf.  Appellant  objected  to  his  testifying  as  to  ahy 
transactions  occurring  during  the  lifetime  of  his  daugh- 
ter, Maude,  upon  the  ground  that  the  lips  of  the  latter 
having  been  sealed  by  death,  the  law  should  close  the 
lips  of  appellee  as  to  such  transactions.  It  was  then 
suggested  by  the  trial  judge  that,  for  the  reasons  indi- 
cated, he  doubted  the  competency  of  the  witness  to  tes- 
tify to  the  matters  indicated,  but  that,  if  desired,  he 
was  willing  to  hear  the  evidence  without  making  an 
absolute  ruling  until  he  had  given  the  matter  further 
consideration  and  had  examined  any  authorities  that 
might  be  furnished. 

The  record  then  shows  the  following  statements  of 
attorneys  and  court : 

Mr.  Moon  (one  of  appellee's  attorneys) :  "I  make 
this  suggestion  *  *  *.  You  might  hear  it  and 
strike  it  out  and  give  us  an  exception,  if  the  court 
becomes  convinced  it  is  incompetent.  We  have  no 
testimony  by  which  we  can  make  a  case  unless  we 
can  prove  by  this  man's  testimony.  It  is  a  case 
whereby  we  are  bound  to  get  this  evidence  into  the 
record  or  else  fail,  and  if  you  feel  this  witness  is 
not  competent,  then  our  case  fails." 

By  the  court :  "I  am  willing  to  make  that  agree- 
ment and  give  you  further  time,  if  you  feel  that 
you  want  to  investigate  the  proposition  further,  but 
at  the  present  time  I  feel  it  is  hardly  competent." 

By  Mr.  Wolf  (one  of  appellant's  attorneys) : 
"Defendant's  objection  goes  to  all  questions  to  this 
witness  on  the  ground  that  he  is  not  a  competent 
witness  to  anything  occurring  prior  to  the  death  of 
Maude  Spurgeon." 

The  court  finally  overruled  the  objections  to  said  evi- 
dence. In  this  connection,  it  should  also  be  stated  that 
the  only  objection  made  by  appellant  to  the  admission 
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of  said  evidence  was  the  objection,  above  indicated, 
which  challenged  the  competency  of  the  witness  to  tes- 
tify to  any  conversation  or  transaction  with  Maude 
Spurgeon  in  her  lifetime.  There  was  no  objection  that 
the  evidence  was  not  within  the  issues  tendered  by  the 
complaint. 

It  clearly  appears  from  these  admitted  facts  disclosed 

by  the  record  that  the  parties  and  the  court  regarded 

as  important  and  necessary  the  allegation  and 

4.  proof  that  appellant  had  knowledge  of  said  trust 
agreement,  and  the  evidence  having  been  heard 

and  admitted,  without  objection  on  the  ground  of  the 
absence  of  such  averment  in  the  complaint,  this  court 
should  now  treat  the  complaint  as  amended  in  said  re- 
spect; and  hence  the  error,  if  any,  in  overruling  said 
demurrer  was  rendered  harmless.  Bradley  v.  State 
(1905),  165  Ind.  397,  402,  75  N.  E.  873;  Miller  V.  State 
(1905),  165  Ind.  566,  568,  76  N.  E.  245;  M.  S.  Huey 
Co.  v.  Johnston  (1904),  164  Ind.  489,  495,  496,  73  N. 
E.  996;  Allen  v.  HoUingshead  (1900)  ,'155  Ind.  178,  57 
N.  E.  917;  Chicago,  etc.,  R.  Co.  v.  Gorman  (1914),  58 
Ind.  App.  381,  106  N.  K  897. 

It  is,  however,  very  earnestly  insisted  by  appellant 
that  appellee  was  not  competent  to  testify  to  said  agree- 
ment made  between  him  and  his  daughter,  and 

5.  that  reversible  error  resulted  from  the  court's 
action  in  overruling  his  objection  to  the  com- 
petency of  said  witness  to  testify  as  to  such  agreement, 
and  in  overruling  his  motion  to  strike  out  such  evidence 
based  upon  the  same  ground,  each  of  which  rulings  is  re- 
spectively assigned  as  one  of  the  grounds  of  appellant's 
motion  for  new  trial.  Appellant's  hope  of  reversal  of 
the  judgment  below  seems  to  be  largely  predicated  upon 
these  rulings.  The  contention  of  appellant  cannot  be 
maintained  in  the  absence  of  a  statute,  which,  by  its 
letter   or  spirit,   makes   appellee   incompetent.    §519 
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Burns  1914,  §496  R.  S.  1881.  Appellant  cites  numer- 
ous cases  in  support  of  his  contention,  most  of  which 
are  based  on  facts  which  bring  them  clearly  within  the 
letter  or  spirit  of  §521  or  §522  Burns  1914  (§§498,  499 
R.  S.  1881) .  It  is  not  claimed  by  appellant  that  the  facts 
of  the  instant  case  bring  it  within  the  letter  of  either 
of  said  sections,  but  it  is  insisted,  in  effect,  that  appel- 
lant's title  in  a  sense  comes  through  Maude  Spurgeon, 
who  was  deceased  at  the  time  said  evidence  was  offered, 
and  that  the  spirit  of  §§521  and  522,  supra,  was  violated 
by  permitting  appellee  to  testify  to  an  agreement,  the 
effect  of  which  was  to  overthrow  or  defeat  said  title. 
Appellant  himself  seems  uncertain  as  to  which  of  said 
sections  excludes  such  evidence,  but,  in  effect,  insists 
that  the  spirit  of  each  of  them  was  violated  by  its  ad- 
mission. By  its  express  terms,  said  §521,  supra,  is 
made  to  apply  to  cases  in  which  an  executor  or  an  ad- 
ministrator is  a  party  and  a  judgment  or  allowance  may 
be  rendered  for  or  against  his  estate.  We  are  unable 
to  see  upon  what' theory  the  instant  case  can  be  said  to 
fall  within  the  spirit  of  this  statute.  No  executor  or 
administrator  is  a  party  to  this  suit ;  neither  the  estate 
of  Maude  Spurgeon  nor  any  other  deceased  person  is  in- 
volved, against  which  any  allowance  is  asked  or  which 
could  be  in  any  way  affected  by  any  judgment  herein 
rendered.  So,  if  there  be  any  ground  for  appellants 
contention,  it  must  be  found,  we  think,  in  §522,  supra, 
which  provides  as  follows:  "In  all  suits  by  or  against 
heirs  or  devisees,  founded  on  a  contract  with  or  demand 
against  the  ancestor,  to  obtain  title  to  or  possession  of 
property,  real  or  personal,  of,  or  in  right  of,  such  an- 
cestor, or  to  affect  the  same  in  any  manner,  neither 
party  to  such  suit  shall  be  a  competent  witness  as  to 
any  matter  which  occurred  prior  to  the  death  of  the 
ancestor." 
Whether  the  instant  case  falls  within  the  spirit  of 
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this  section  depends,  in  a  measure  at  least,  upon  the 
character  of  the  estate  held  by  tenants  by  entirety,  the 
character  of  the  estate,  if  any,  left  by  a  deceased  hold- 
er of  such  an  estate,  and  the  nature  and  source  of  the 
estate  taken  by  the  survivor.  These  questions  were  re- 
cently considered  by  this  court,  in  the  case  of  Sharpe 
V.  Baker  (1912),  51  Ind.  App.  547,  553,  96  N.  E.  627, 
99  N.  E.  44,  and  in  an  opinion  by  Judge  Lairy,  the 
court  expressed  itself  as  follows :  "On  the  vesting  of  an 
estate  by  entireties,  both  tenants,  by  reason  of  the  unity 
of  their  person  by  marriage,  become  seized  of  the  whole 
estate,  and  neither  is  seized  of  any  divisible  part  there- 
of;  and  therefore  on  the  death  of  one,  the  survivor, 
being  already  seized  of  the  whole,  can  acquire  no  nevj 
or  additional  interest  by  virtue  of  his  survivorship/' 
(Our  italics.)  See  cases  there  cited,  also  Beddingfield 
V.  Estill  (1906),  118  Tenn.  39,  100  S.*  W.  108,  9 
L.  R.  A.  (N.  S.)  640, 11  Ann.  Cas.  904;  Johnson  v.  Lusk 
(1868),  6  Cold.  (Tenn.)  113,  98  Am.  Dec.  445;  Thorn- 
ton V.  Thornton  (1825),  3  Rand.  (Va.)  179;  Stuckey  v. 
Keefe's  Ex'rs  (1856) ,  26  Pa.  397.  Under  these  authori- 
ties there  can  be  but  one  conclusion  as  to  the  na- 
ture, character  and  source  of  the  estate  of  appellant 
to  the  land  in  controversy.  He  and  his  deceased  wife 
alike  held  title  to  the  whole  estate  in  such  land  from 
the  moment  of  the  execution  of  their  joint  deed.  Their 
title  comes  from  the  same  source — their  common 
grantor.  They  took  but  one  estate  which  by  the  terms 
of  the  grant  continued  in  the  survivor,  and  appellant's 
estate  was  not  enlarged  or  added  to  by  the  death  of  his 
wife,  but  her  estate  was  thereby  terminated  and  ex- 
tinguished, and  his  simply  freed  from  her  participa- 
tion therein.  She  therefore  left  no  estate  in  said  real 
estate  that  could  descend  to  him  or  any  of  her  heirs, 
and  he,  through  her  death,  took  no  new  estate  in  said 
real  estate.    The  appellee's  action  can  therefore  in  no 
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way  affect  any  property,  real  or  personal,  of  Maude 
Spurgeon.  As  to  such  land,  neither  appellant  nor  ap- 
pellee could  take  it  as  the  heir  of  Maude,  nor  is  either 
of  them  claiming,  nor  could  either  of  them  legally  claim 
or  assert,  any  title  or  interest  in  or  to  said  real  estate 
in  right  of  Maude ;  nor  could  any  estate,  real  or  per- 
sonal, if  any  were  left  by  her,  be  in  any  way  affected 
by  any  judgment  that  might  be  properly  rendered  in 
this  action.  The  action  is  simply  one  to  have  a  lien  de- 
clared and  enforced  against  appellant's  land,  to  the  ex- 
tent of  the  fund  used  in  its  purchase  by  Maude  Spur- 
geon under  the  agreement  she  had  with  appellee. 

In  determining  whether  said  land  ought  to  be  sub- 
jected to  said  lien,  any  evidence  tending  to  show  that 
appellant,  when  he  took  title  to  said  land,  knew  of  the 
trust  agreement  between  his  wife  and  her  father,  under 
which  the  father  furnished  a  part  of  the  purchase 
money  invested  therein,  was  material  and  proper.  Both 
persons  who  were  to  be  affected,  and  whose  property 
rights  were  to  be  affected  by  such  agreement,  if  there 
were  one,  were  living,  and  either  was  competent  to 
testify  as  to  any  knowledge  he  had  on  said  subject.  We 
therefore  hold  that  the  evidence  of  appellee  affecting 
said  question  was  properly  admitted.  As  tending  to 
support  this  interpretation  of  §522  Burns  1914,  supra, 
see  Snyder  v.  Frank  (1912),  53  Ind.  App.  301,  101  N. 
E.  684;  Hitt  v.  Carr  (1916),  62  Ind.  App.  80,  109  N. 
E.  456.  Taylor  v.  Duesterberg,  Admr.  (1887),  109 
Ind.  165,  171,  172,  9  N.  E.  907;  Waltz  v.  Waltz  (1882), 
84  Ind.  403,  409. 

This  conclusion  also  disposes  of  that  ground  of  ap- 
pellant's motion  for  new  trial  which  challenges  the  de- 
cision of  the  trial  court  as  not  being  sustained  by  suf- 
ficient evidence.  Said  evidence  being  properly  admit- 
ted, there  was  evidence  justifying  such  decision.  Boyer 
v.   Libey    (1882),   88   Ind.   235;   Riehl  v.   EvansviUe 
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Foundry  Assn.  (1885),  104  Ind.  70,  3  N.  E.  633;  Orb 
V.  Coapstick  (1894),  136  Ind.  313,  36  N.  E.  278. 

We  have  indicated  supra  that  the  court  rendered  a 
personal  judgment  over  against  appellant.  It  is  in- 
sisted that  this  was  error.  Assuming,  without 
6.  deciding,  that  this  part  of  the  judgment  was 
unauthorized  by  the  issues  and  the  evidence,  ap- 
pellant is  in  no  position  to  take  advantage  of  the  error 
because  he  took  no  steps  below  to  modify  or  ha,ve  the 
judgment  corrected  in  such  respect.  Rardin  V.  WaU 
pole  (1871),  38  Ind.  146, 150;  Cockrum  V.  West  (1890), 
122  Ind.  372,  377,  23  N.  E.  140 ;  Chicago,  etc.,  R.  Co.  V. 
Eggers  (1896),  147  Ind.  299,  302,  303,  45  N.  E.  786; 
AUen  V.  Studebaker,  etc.,  Co.  (1898),  152  Ind.  406,  411, 
53  N.  E.  422;  Martin  V.  Martin  (1881),  74  Ind.  207, 
209;  Clark,  Admr.,  v.  Wilson  (1881),  77  Ind.  176; 
Stephenson  V.  Ballard  (1882),  82  Ind.  87;  Evans  V. 
Ferny  (1882),  81  Ind.  532. 

At  the  trial,  the  appellee  offered  and  read  in  evidence 
the  following  letter: 

"The  First  National  Bank  of  Swayzee,  Indiana. 

"Swayzee,  Indiana,  Oct.  1,  1913. 

"Harness  &  Moon, 

"Kokomo,  Ind., 
"Dear  Sirs: 

"On  investigating  the  files  of  Farmers  Banking 
Co.  we  find  that  Mrs.  Maud  Spurgeon  had  a  deposit 
of  $1,506.50  Feb.  10,  1906.  At  that  time  she  had 
a  small  balance  and  took  a  certificate  of  deposit, 
which  she  held  until  Aug.  26, 1907,  when  it  was  de- 
posited with  accrued  interest  making  a  total  of  $1,- 
674.75.  This  amount  with  another  deposit  of 
$70.00  made  a  check  of  $1,744.75,  drawn  on  Oct.  29, 
1907. 

"We  have  no  means  of  knowing  in  what  form 
this  was  deposited  or  any  disposition  of  it,  as  all 
records  of  that  kind  have  been  destroyed. 

"Trusting  this  may  be  satisfactory, 

"I  remain, 

"Tessa  C.  Plackard." 
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At  the  time  this  letter  was  offered,  appellant  objected 

to  its  introduction  on  the  ground  that  "it  is  not  shown 

that  it  has  any  connection  whatever  with  the 

7.  money  for  which  this  suit  is  filed."    The  court 
then  inquired  whether  it  was  proposed  to  show 

such  connection,  and  in  response  to  this  question  it 
was  stated  by  one  of  appellee's  attorneys  that  they  had 
the  witness  present  "to  testify  and  they  agreed  that 
if  she#  could  testify  that  this  (letter)  would  be  compe- 
tent. This  statement  was  not  controverted  and  the 
court  then  overruled  the  objection  with  the  "under- 
standing" that  the  letter  would  be  "connected  up". 

As  against  the  objection  urged  and  in  view  of  the 

apparent  understanding  had  between  the  parties  and 

the  condition  under  which  the  letter  was  admitted,  no 

reversible  error  is  presented  by  such  action  of  the  court. 

The  admission  of  the  letter  was  immediately  f  ol- 

8.  lowed  by  a  motion  to  strike  it  out.    The  motion 
having  been  made  before  appellee  had  been  given 

opportunity  to  meet  the  only  objection  urged  against 
such  evidence  in  accord  with  the  condition  which  the 
court  placed  upon  its  final  acceptance  as  evidence,  was 
properly  overruled.  We  might  add  that  there  was  evi- 
dence which  at  least  tended  to  connect  the  contents  of 
the  letter  with  the  purchase  money  invested  in  the  real 
estate  involved  herein,  and  brought  the  evidence  within 
the  condition  imposed  in  connection  with  its  final  ac- 
ceptance as  evidence. 

No  reversible  error  being  shown,  the  judgment  below 
is  affirmed. 

Note. — Reported  in  115  N.  E.  680.  Fraudulent  conveyances: 
what  knowledge  or  notice  of  secret  trust  is  sufficient  to  put  pur- 
chaser from  fraudulent  vendor  on  inquiry,  32  L.  R.  A.  56;  in- 
tent of  grantor  as  test  of  validity  of  conveyance,  14  Am.  St.  747. 
See  under  (1)  39  Cyc  559;  (5)  40  Cyc  2266;  (6)  2  Cyc  704;  (8) 
38  Cyc  1344. 
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Live  Stock  Insurance  Company  of  Huntington, 
Wabash  and  Whitley  Counties  v.  Stickler. 

[No.  9,270.    Filed  April  3,  1917.] 

1.  Insurance. — Application. — Necessity  of  Acceptance. — Gener- 
ally an  application  for  insurance  constitutes  merely  a  propo- 
sition to  obtain  insurance  and  does  not  become  a  contract  bind- 
ing on  the  parties  until  accepted  by  the  insurance  company, 
p.  195. 

2.  Insurance. — Contract. — Requisites. — Unless  it  is  prohibited 
by  statute  or  it  is  stipulated  that  the  insurance  shall  not  take 
effect  until  the  delivery  of  the  policy,  or  compliance  with  some 
other  stipulated  conditions,  there  may  be  a  binding  contract  of 
insurance  on  the  acceptance  by  the  company  of  the  application, 
without  the  issuance  of  a  policy,  but  in  such  a  case  there  must 
be  a  complete  and  final  agreement  by  the  parties  as  to  all  the 
essential  elements  of  the  contract,  either  by  express  stipulation 
or  by  fair  and  reasonable  intendment  from  the  facts  and  sur- 
rounding circumstances,    p.  196. 

8.  Insurance. — Parol  Contract. — Validity. — Contracts  of  insur- 
ance may  rest  in  parol  in  the  absence  of  a  statutory  prohibition, 
p.  196. 

4.  Insurance. — Contract. — Requisites. — To  constitute  a  contract 
of  insurance,  either  written  or  parol,  the  parties  must  agree 
upon  the  subject-matter,  the  risk  insured  against,  the  amount, 
the  duration  of  the  risk  and  the  premium,    p.  197. 

5.  Insurance. — Contract. — Estoppel  to  Deny. — Retention  of  Pre- 
mium.— Where  a  live  stock  insurance  company,  within  a  rea- 
sonable time  after  the  receipt  of  an  application  for  insurance 
on  q  horse,  informed  the  applicant  that  his  policy  had  not  been 
rejected,  but  retained  the  premium  paid,  the  applicant  was  in 
possession  of  all  the  facts  and  could  not  have  been  misled  or 
deceived  to  his  injury,  so  that  the  insurer  was  not  estopped  to 
deny  that  a  contract  was  made,  nor  were  the  circumstances  suf- 
ficient to  show  a  parol  or  other  contract  of  insurance,    p.  198. 

6.  Estoppel. — Requisites. — Knowledge. — Where  both  parties  to 
a  transaction  have  equal  knowledge,  or  means  of  knowledge,  of 
all  the  facts,  there  can  be  no  valid  estoppel,    p.  199. 

7.  Insurance. — Formation  of  Contract. — Acceptance  of  Pro- 
posal.— The  acceptance  of  a  proposal  for  insurance  must  be 
evidenced  by  some  act  that  binds  the  party  accepting,  but  any 
appropriate  act  which  accepts  the  terms  as  they  were  intended 
to  be  accepted,  so  as  to  bind  the  insurer,  is  sufficient  to  show 
the  concurrence  of  the  parties,    p.  199, 
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8.  Insurance. — Formation  of  Contract. — Retention  of  Premium. 
— Delay  in  Acting  upon  Application. — The  receipt  of  the  pre- 
mium by  the  insurer  does  not  necessarily  show  an  acceptance 
of  an  application  for  insurance,  nor  does  mere  delay  or  inac- 
tion in  acting  upon  an  application  amount  to  an  acceptance 
thereof,    p.  200. 

9.  Insurance. — Live  Stock  Insurance. — Action. — Complaint. — 
Sufficiency. — Where,  in  an  action  against  a  live  stock  insur- 
ance company  to  recover  on  an  alleged  contract  of  insurance, 
the  complaint  alleged  that  plaintiff  made  an  application  for 
insurance  on  a  horse  and  paid  the  premium  in  June,  that  im- 
mediately after  a  meeting  of  defendant's  board  of  directors  in 
July  plaintiff  was  informed  that  his  application  was  not  re- 
jected and  that  the  company  retained  the  premium  until  the 
filing  of  the  suit  in  September,  following  the  death  of  the 
horse  in  the  latter  part  of  July,  there  being  no  averments 
showing  that  it  was  the  duty  of  the  directors  to  act  upon  the 
application  at  any  particular  time  or  that  the  delay  in  so  doing 
was  unreasonable,  the  facts  alleged  are  insufficient  to  show 
the  existence  of  a  valid  contract  of  insurance  or  that  the  in- 
surer was  estopped  to  deny  that  it  had  accepted  the  applica- 
tion,   p.  201. 

10.  Insurance. — Live  Stock  Insurance. — Action  on  Policy. — 
Findings. — Failure  to  Find  Ownership  of  Property  Insured. — 
In  an  action  on  an  alleged  contract  of  insurance  to  recover  for 
the  death  of  a  horse,  plaintiff  was  not  entitled  to  a  judgment 
in  the  absence  of  a  finding  that  he  was  the  owner  of  the  horse 
at  the  time  of  its  death,  where  such  fact  was  material  under 
the  averments  of  the  complaint,    p.  202. 

11.  Insurance. — Live  Stock  Insurance. — Action  on  Policy. — 
Burden  of  Proof. — Findings. — Failure  to  Find. — Effect. — In  an 
action  to  recover  insurance  for  the  death  of  a  horse,  the  bur- 
den was  on  plaintiff  to  show  that  he  was  the  owner  of  the 
horse  at  the  time  of  its  death,  and  the  failure  of  the  court  to 
make  such  a  finding  was  equivalent  to  a  finding  against  plain- 
tiff as  to  such  fact.    p.  202. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  Harry  O.  Stickler  against  the  Live  Stock 
Insurance  Company  of  Huntington,  Wabash  and 
Whitley  counties.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 
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George  M.  Eberhart  and  Sumner  Kenner,  for  appel- 
lant 

W.  A.  Branyan  and  Wilbur  E.  Branyan,  for  appel- 
lee. 

Felt,  C.  J. — This  is  a  suit  by  appellee  against  ap- 
pellant on  an  alleged  contract  of  insurance  upon  a  horse 
belonging  to  appellee.  Issues  were  formed  by  a  com- 
plaint in  one  paragraph  and  an  answer  of  general  de- 
nial. The  case  was  tried  by  the  court  and  on  request 
a  special  finding  of  facts  was  made,  on  which  the  court 
stated  conclusions  of  law  in  favor  of  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled  and  judg- 
ment rendered  in  appellee's  favor  for  $200,  from  which 
appellant  appealed  and  has  assigned  as  errors  the  fol- 
lowing: (1)  Overruling  appellant's  demurrer  to  the 
complaint;  (2)  error  in  each  conclusion  of  law  stated 
on  the  special  finding  of  facts;  (3)  overruling  appel- 
lant's motion  for  a  new  trial. 

The  complaint  alleges,  in  substance,  that  on  and  prior 
to  June  8,  1914,  appellant  was  duly  incorporated  under 
the  laws  of  the  State  of  Indiana  to  insure  live  stock 
against  death  and  was  then  operating  in  the  counties  of 
Huntington,  Wabash  and  Whitley;  that  one  John 
Brahm  was  a  duly  authorized  agent  of  appellant;  that  s 
the  company  operated  under  a  mutual  plan  by  which  a 
person  became  a  member  by  making  an  application  and 
paying  the  requisite  fee ;  that  on  the  date  aforesaid  ap- 
pellee was  solicited  by  said  agent  to  insure  two  horses 
in  said  company,  one  of  which  was  a  black  stallion 
called  "Nigger" ;  that  appellee  made  application  for  in- 
surance for  $200  on  said  horse  and  paid  to  said  agent 
the  sum  of  four  dollars,  two  dollars  of  which  was  the 
premium  for  the  insurance  on  said  stallion;  that- the 
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agent  took  the  application,  accepted  the  money  and 
turned  all  over  to  the  association  at  its  home  office  in 
Huntington,  Indiana;  that  on  June  8,  1914,  the  agent 
issued  to  appellee  a  receipt  for  four  dollars  "in  payment 
for  membership  fee  to  the  Live  Stock  Insurance  Asso- 
ciation of  Huntington,  Wabash  and  Whitley  Counties, 
Indiana";  that  thereafter  the  next  meeting  of  the 
directors  of  said  company  was  held  at  Huntington,  In- 
diana, in  the  first  week  of  July,  1914,  at  which  meeting 
appellee's  application  was  taken  up  and  soon  thereafter 
the  association  reported  to  appellee  "that  the  applica- 
tion as  to  the  black  stallion  'Nigger*  was  not  rejected 
by  said  association.  That  said  plaintiff  believed  such 
report  and  relied  thereon  and  resting  under  such  assur- 
ance given  to  him  assumed  that  his  said  stallion  was  duly 
insured  in  said  association,  and  relying  thereon,  made 
no  attempt  to  get  further  insurance  upon  said  horse" ; 
that  appellant  continued  to  hold  the  money  paid  to  it  by 
appellee  until  in  August,  1914,  and  still  retains  the 
same,  and  in  the  meantime  the  horse  died,  whereby  ap- 
pellee suffered  a  loss  of  more  than  $200;  that  he  was 
the  owner  of  said  horse  on  June  8,  1914,  and  continued 
to  be  the  owner  until  the  time  of  his  death;  that  on 
*  August  4,  1914,  appellee  served  a  written  notice  of  such 
loss  on  appellant  and  demanded  payment,  at  its  princi- 
pal office  aforesaid,  which  notice  was  as  follows : 

"Huntington,  Indiana,  August  4,  1914. 

"To  the  Live  Stock  Insurance  Association  of  Hunt- 
ington, Wabash  and  Whitley  Counties,  Ind. 

"You  are  hereby  notified  that  on  the  30th  day  of 
July,  1914,  the  black  stallion  which  was  insured  in 
your  Company,  viz.,  "Nigger",  died.  The  horse 
was  black  and  was  five  years  old  and  was  insured 
for  $200.00. 

"I  present  herewith  a  mortuary  certificate  con- 
taining the  names  of  three  witnesses,  viz.,  Burnard 
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Minnick,  William  Lippencott,  Dr.  S.  D.  Bader  also 
signed  by  O.  H.  Lancaster,  the  veterinary  surgeon. 

"I  demand  payment  for  the  death  loss  of  the 
horse,  viz.,  $200. 

"If  you  require  any  further  proof  or  statement, 
you  will  kindly  specify  what  is  desired,  I  will  fur- 
nish it. 

"H.  0.  Stickler." 

That  appellant  has  paid  no  part  of  said  loss  all  of 
which  is  due;  that  appellee  has  done  each  and  every- 
thing which  it  was  his  duty  "to  do  under  his  contract 
in  perfecting  his  insurance." 

The  memorandum,  is  in  substance  as  follows:  (1) 
There  are  no  facts  alleged  to  show  that  John  Brahm 
was*  authorized  to  accept  applications  for  membership 
in  the  company.  (2)  There  is  no  allegation  that  it  was 
the  duty  of  the  company  to  act  on  an '  application  for 
insurance  at  any  designated  time  after  such  applica- 
tion was  received,  or  that  it  held  appellee's  application 
an  unreasonable  time  without  acting  upon  it.  (3)  It 
is  not  averred  that  appellee's  application  for  insurance 
was  accepted  or  approved  by  the  company,  nor  are  any 
facts  averred  which  show  that  it  waived  such  provi- 
sion. (4)  The  complaint  shows  that  the  application 
was  never  accepted  by  the  board  of  directors  of  the 
company.  (5)  It  is  not  averred  that  appellee's  horse 
was  insured  by  the  company. 

The  general  rule  is  that  an  application  for  insurance 

constitutes  merely  a  proposition  to  obtain  insurance 

and  does  not  become  a  contract  binding  on  the 

1.    parties  until  accepted  by  the  insurance  company. 

Supreme  Lodge,  etc.  V.  Graham  (1911),  49  Ind. 

App.  535,  537,  97  N.  E.  806;  Barr  v.  Insurance  Co., 

etc.  (1878),  61  Ind.  488,  494;  Dorman  v.  Connecticut 

Fire  Ins.  Co.  (1914),  41  Okl.  509, 139  Pac.  262,  51  L.  R. 
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A.  (N.  S.)  873;  Allen  v.  Mass.  Mutual  Accident  Assn. 

(1897),  167  Mass.  18,  44  N.  E.  1053;  Covenant  Mutual, 

etc.,  Assn.  V.  Conway  (1882),  10  111.  App.  348;  25  Cyc 

713.     Unless  it  is  prohibited  by  statute  or  it  is 

2.  stipulated  that  the  insurance  shall  not  take  effect 
until  the  delivery  of  the  policy,  or  compliance 

with  some  other  stipulated  conditions,  there  may  be  a 
binding  contract  of  insurance  on  the  acceptance  by  the 
company  of  the  application,  without  the  issuance  of  a 
policy,  but  before  such  is  the  case  in  any  instance  there 
must  be  a  complete  and  final  agreement  by  the  parties 
as  to  all  the  essential  elements  of  such  contract,  either 
by  express  stipulation  or  by  fair  and  reasonable  intend- 
ment from  the  facts  and  circumstances  of  the  particular 
case. 

Contracts  of  insurance  may  rest  in  parol  where  there 

is   no   statutory   prohibition   thereof.     Ohio   Farmers 

Ins.  Co.  v.  Bell  (1912),  51  Ind.  App.  377,  99  N. 

3.  E.  812;  Barr  V.  Insurance  Co.,  etc.,  supra;  Su- 
preme Lodge,  etc.  v.  Graham,  supra;  New  York 

Life  Ins.  Co.  V.  Babcock  (1898),  104  Ga.  67,  30  S.  E. 
273,  42  L.  R.  A.  88,  69  Am.  St.  134 ;  1  Joyce,  Insurance 
(2d  ed.)  §§43-57;  1  Cooley,  Briefs  on  Insurance  §§364, 
392,  401,  428;  Elliott,  Insurance  §§29,  31;  25  Cyc  714- 
716. 

The  complaint  charges  that  appellee  paid  the  pre- 
mium for  insurance  on  the  black  stallion ;  that  the  agent 
received  it  and  turned  the  money  over  to  the  company 
and  the  company  retained  it  until  after  the  death  of 
the  horse  on  July  30,  1914,  and  still  retains  it;  that  at 
the  meeting  of  the  directors  in  the  first  week  of  July, 
1914,  appellee's  application  for  insurance  was  taken 
up  and  soon  thereafter  appellee  was  informed  "that 
the  application  as  to  the  black  stallion  'Nigger'  was  not 
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rejected  by  said  association";  that  he  relied  on  such 
representations  and  believed  his  horse  was  insured. 

It  is  essential  to  a  contract  of  insurance,  whether  in 

writing  or  parol,  that  the  minds  of  the  parties  to  the 

contract  shall  have  met  upon  the  essential  ele- 

4.  ments  of  such  contract,  viz.:  (1)  The  subject- 
matter;  (2)  the  risk  insured  against;  (3)  the 
amount;  (4)  the  duration  of  the  risk ;  (5)  the  premium. 
Posey  Co.  Fire  Assn.  V.  Hogan  (1905),  37  Ind.  App. 
573,  576,  577,  77  N.  E.  670 ;  Ohio  Farmers  Ins.  Co.  V. 
Bell,  supra;  1  Cooley,  Briefs  on  Insurance  §§392,  395; 
1  May,  Insurance  (4th  ed.)  §§43,  43f ;  1  Joyce,  Insur- 
ance (2d  ed.)  §§43,  45,  46,  47,  48,  49,  50;  Elliott,  In- 
surance §31. 

The  complaint  proceeds  on  the  theory  of  a  right  to 
recover  on  a  parol  contract  of  insurance  for  it  is  not 
alleged  that  the  application  was  accepted  in  writing  or 
that  any  policy  or  certificate  was  issued  to  appellee. 
There  is  a  general  averment  in  the  complaint  that  ap- 
pellee did  everything  necessary  to  be  done  on  his  part  to 
perfect  his  insurance,  but  it  is  not  averred  that  ap- 
pellant approved  his  application,  but,  on  the  contrary, 
it  is  shown  that  at  the  meeting  of  the  board  of  directors 
in  July  his  application  was  taken  up  and  shortly  there- 
after he  was  informed  that  it  had  not  been  rejected. 

Such  information  shows  that  there  was  no  effort  to 
deceive  or  mislead  appellee  and  that  he  was  informed 
of  the  exact  status  of  his  application,  viz. — that  it  had 
been  taken  up  by  the  board  and  had  not  been  rejected. 
The  only  reasonable  inference  to  be  drawn  from  such 
facts  is  that  the  application  was  still  pending  before 
the  board  without  either  approval  or  rejection.  This 
would  not  indicate  a  meeting  of  the  minds  of  the  in- 
surer and  the  applicant  and  would  not  show  a  parol  or 
other  contract  of  insurance. 

The  complaint  does  not  show  that  it  was  the  duty  of 
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the  board  of  directors  to  act  upon  appellee's  applica- 
tion at  any  particular  time,  or  that  the  delay  in  so  doing 
was  unreasonable.  The  allegations  do  not  show  the 
provisions  of  the  application  relating  to  notice  to  appel- 
lee, the  approval  or  rejection  of  the  application  or  the 
time  within  which  the  insurance  should  take  effect. 
There  is  no  general  averment  that  the  application  was 
approved  or  that  appellant  in  any  way  waived  such 
approval  or  insured  the  horse  for  the  death  of  which 
a  recovery  is  sought.  But  it  is  alleged  that  appellant 
received  the  money  paid  by  appellee  and  retained  it 
"until  in  August,  1914,  and  still  retains  it." 

The  complaint  therefore  shows  that  the  application 
was  not  formally  accepted  and  seeks  to  show  that  by 
the  things  done  or  omitted  by  appellant,  as  alleged,  ap- 
pellee had  the  right  to  believe  that  his  horse  was  in- 
sured and  that  appellant  is  thereby  estopped  to  deny 
that  the  horse  in  question  was  insured  for  $200  at  the 
time  of  its  death.  This  suit  was  begun  on  September 
6,  following  the  death  of  the  horse  on  July  30.  While 
the  complaint  shows  that  the  money  paid  was  retained 
by  appellant  up  to  the  time  the  suit  was  commenced, 
it  falls  short  of  showing  the  approval  of  the  application 
or  that  appellant  had  estopped  itself  to  deny  that  the 
horse  was  insured  at  the  time  of  its  death.  By  mak- 
ing the  formal  application  for  membership  and  insur- 
ance by  delivering  the  application  and  money  paid  to 
the  agent  to  be  sent  to  the  company,  appellee  must  have 
known  that  to  obtain  insurance  it  was  necessary  that 
the  company  approve  his  application  or  in  some  way 
indicate  its  approval  thereof  or  show  that  it  had  in  fact 

insured  the  horse.    Information  from  the  com- 
5.    pany  that  the  application  had  not  been  rejected 

and  knowledge  that  the  premium  was  retained 
under  the  circumstances  shown,  fall  short  of  showing 
approval  of  the  application,  a  parol  or  other  contract 
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of  insurance,  or  an  estoppel  of  appellant  to  deny  such 
approval,  or  that  it  had  in  any  way  insured  the  horse 
for  the  loss  of  which  a  recovery  is  sought. 

Appellee  had  the  right  to  withdraw  his  application 
at  any  time.  He  was  not  misled  or  deceived  for  he 
knew  the  exact  status  of  his  application  shortly  after 
the  meeting  of  the  board  of  directors  in  July.  By  giv- 
ing this  information  to  appellee,  appellant  placed  him 
in  possession  of  all  the  facts  and  thereby  removed  the  ele- 
ment of  estoppel  which  might  have  operated  against 
the  company  had  it  in  any  way  misled  or  deceived  ap- 
pellee to  his  injury  while  relying  on  an  apparent  state 
of  facts  known  to  the  company  and  unknown  to  him. 
Elliott,  Insurance  §§175,  190.    Where  both  par- 

6.  ties  to  a  transaction  have  equal  knowledge,  or 
means  of  knowledge,  of  all  the  facts,  there  can 

be  no  valid  estoppel.  Silver,  Burdett  &  Co.  V.  Indiana 
State  Board,  etc.  (1904),  35  Ind.  App.  438,  464,  72  N. 
E.  829;  Penn,  etc.,  Plate  Glass  Co.  V.  Schwinn  (1912), 
177  Ind.  645,  656,  98  N.  E.  715. 

In    Cooley's   Briefs   on   Insurance,    (Vol.    1,   pages 
421  and  422)  the  learned  author  says:     "The  accept- 
ance of  a  proposal  for  insurance  must  be  evi- 

7.  denced  by  some  act  that  binds  the  party  ac- 
cepting.   A    mental    resolution,    that    can    be 

changed,  is  not  sufficient.  Any  appropriate  act  which 
accepts  the  terms  as  they  were  intended  to  be  accepted, 
so  as  to  bind  the  insurer,  is  sufficient  to  show  the  con- 
currence of  the  parties,  the  meeting  of  minds.  A  for- 
mal letter  of  acceptance  is  not  indispensable.  Heiman 
V.  Phoenix  Mutual  Life  Ins.  Co.  17  Minn.  153  (Gil.  127), 
10  Am.  Rep.  154 ;  Lungstrass  v.  German  Ins.  Co.,  40  Mo. 
201,  8  Am.  Rep.  100. 

"But  it  is  not  every  act  that  will  constitute  an  ac- 
ceptance.   Thus  the  receipt  of  the  premium  does  not 
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necessarily  show  acceptance.    Allen  v.  Massar 
8.    chusetts  Mutual  Ace.  Ass'n,  167  Mass.  18,  44  N. 

E.  1053;  Mohrstadt  V.  Mutual  Life  Ins.  Co.  115 
Fed.  81,  52  C.  C.  A.  675. 

"So  the  fact  that  an  official  of  a  railroad  company, 
without  authority,  has  deducted  from  the  pay  of  an 
employe  the  dues  for  a  railway  relief  association,  does 
not  show  an  acceptance  of  the  employe's  application  to 
become  a  member  of  the  association,  so  as  to  constitute 
a  contract  of  insurance  with  him.  Baltimore  &  Ohio 
Employes  Relief  Ass'n  V.  Post,  122  Pa.  579,  15  Atl. 
885,  9  Am.  St.  Rep.  147,  2  L.  R.  A.  44."  Again  on 
pages  426  and  427  the  same  author  states  that:  "The 
rule  established  by  the  overwhelming  weight  of  author- 
ity seems,  however,  to  be  that  mere  delay,  mere  inac- 
tion, cannot  amount  to  an  acceptance  of  the  appli- 
cation. As  said  in  Connecticut  Mutual  Life  Ins.  Co.  V. 
Rudolph,  45  Texas  454,  the  very  fact  that  the  insurer 
postpones  definite  action  is  sufficient  to  indicate  that 
there  is  no  acceptance.  Even  an  unreasonable  delay  in 
acting  on  an  application  does  not  amount  to  an  accept- 
ance (Brink  V.  Merchants9  &  Farmers9  United  Ass'n 
[S.  D.]  95  N.  W.  929).  Such  failure  is  evidence  of 
rejection  rather  than  acceptance.  This  is  also  the  doc- 
trine of  New  York  Union  Mutual  Ins.  Co.  V.  Johnson, 
23  Pa.  72,  and  Moore  v.  New  York  Bowery  Fire  Ins. 
Co.  130  N.  Y.  537,  29  N.  E.  757,  reversing  55  Hun,  540, 
10  N.  Y.  Supp.  44.  In  the  last  case  it  was  said  that 
silence  operates  as  an  assent,  and  creates  an  estoppel, 
only  when  it  has  the  effect  to  mislead.  There  must 
be  such  conduct  on  the  part  of  the  insurer  as  would, 
if  it  were  not  estopped,  operate  as  a  fraud  on  the  party 
who  has  taken,  or  neglected  to  take,  some  action  to  his 
own  prejudice  in  reliance  upon  it." 

In  Dorman  v.  Conn.  Fire  Ins.  Co.,  supra,  the  Supreme 
Court  of  Oklahoma  said:    "Nor  does  the  mere  reten- 
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tion  of  both  application  and  the  premium,  without  any 
action  thereon,  constitute  a  contract  of  insurance/' 
While  there  is  some  conflict  in  the  decisions,  in  the 
cases .  where  there  are  no  stipulations  affecting  the 
question,  the  foregoing  statement  is  supported  by  the 
decided  weight  of  authority.  North  Western  Mutual 
Life  Ins.  Co.  V.  Neafus  (1911),  145  Ky.  563,  140  S.  W. 
1026,  36  L.  R.  A.  (N.  S.)  1211,  notes  and  cases  cited. 
Richmond  V.  Insurance  Co.  (1910),  123  Tenn.  307,  130, 
S.  W.  790,  30  L.  R.  A.  (N.  S.)  954 ;  Ross  v.  Insurance  Co. 
(1899),  124  N.  C.  395,  32  S.E.  733;  WincheU  v.  Iowa 
State  Ins.  Co.  (1897) ,  103  Iowa  189, 72  N.  W.  503 ;  Moore 
V.  New  York,  etc.,  Fire  Ins.  Co.  (1892),  130  N.  Y.  537, 
29  N.  E.  757 ;  New  York  Life  Ins.  Co.  v.  Babcock,  supra; 
1  Joyce,  Insurance  (2d  ed.)  §§57,  65;  1  May,  Insurance 
(4th  ed.)  §§43h,  56;  1  Cooley,  Briefs  on  Insurance  426. 

The  ultimate  question  here  is,  Do  the  facts  alleged 

show  a  valid  contract  of  insurance  covering  the  horse 

of  appellee  at  the  time  of  his  death  on  July  30? 

9.  In  our  judgment  the  facts  averred  show  neither 
the  acceptance  of  appellee's  application,  nor  a 
waiver  of  such  acceptance.  Nor  are  they  sufficient  to 
estop  appellant  from  denying  that  it  had  accepted  such 
application  or  that  it  had  insured  appellee's  horse.  It 
follows  therefore  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint. 

In  some  jurisdictions  insurance  companies  have  been 
held  liable  for  damages  for  negligent  or  unreasonable 
delay  in  acting  on  applications  for  insurance,  where 
it  was  shown  that  but  for  such  delay  the  application 
would  have  been  approved  and  the  insurance  issued  in 
time  to  have  protected  the  applicant  against  a  loss 
which  occurred  to  his  damage  during  such  period  of  un- 
reasonable delay.  Duffie  v.  Bankers'  Life  Assn.  (1913) , 
160  Iowa  19,  139  N.  W.  1087,  46  L.  R.  A.  (N.  S.)  25 
and  notes;  Boyer  V.  Hail  Ins.  Co.  (1912),  86  Kan.  442, 
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121  Pac.  329,  40  L.  R.  A.  (N.  S.)  164,  and  notes, 
Ann.  Cas.  1915  A  671 ;  Dorman  v.  Conn.  Fire  Ins.  Co. 
supra.  While  we  do  not  find  a  decision  in  Indiana  on 
the  identical  question,  the  decisions  of  our  courts  on 
kindred  questions  are  on  principle  in  harmony  with  the 
doctrine  above  announced.  Indiana  Life,  etc.,  Co.  V. 
Reed  (1913),  54  Ind.  App.  450,  459,  103  N.  E.  77,  and 
cases  cited. 

While  the  judgment  must  be  reversed  for  insuffi- 
ciency of  the.  complaint,  the  same  result  would  follow 
from  a  consideration  of  the  special  finding  of 

10.  facts,  since  there  is  a  failure  to  find  that  appel- 
lee was  the  owner  of  the  horse  at  the  time  of  its 
death.    Under  the  averments  of  the  complaint 

11.  this  was  a  material  fact,  and  the  burden  of  prov- 
ing it  rested  on  appellee.    Failure  of  the  court 

to  find  the  same  was  equivalent  to  a  finding  against  ap- 
pellee as  to  such  fact.  Milwaukee  Fire  Ins.  Co.  V.  Todd 
(1903),  32  Ind.  App.  214,  218,  67  N.  E.  697;  Nelson 
V.  McKee  (1912),  53  Ind.  App.  344,  347,  99  N.  E.  447, 
101  N.  E.  651. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial;  to  sustain  the 
demurrer  to  the  complaint,  with  leave  granted  appellee 
to  amend  the  same  if  he  desires  to  do  so,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Note. — Reported  in  115  N.  E.  691.  Insurance:  validity  of  an 
oral  contract  of  insurance,  6  Ann.  Cas.  624;  what  constitutes  de- 
livery of  insurance  policy,  138  Am.  St.  50;  requisites  of  contract 
of  insurance,  25  Cyc  1516.     See  under  (6)  16  Cyc  741. 
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Hunt  v.  Hunt. 

[No.  9,809.    Filed  April  4,  1917.] 

1.  Appeal*  —  Briefs.  —  Sufficiency.  —  Points  and  Authorities.  — 
Where  appellant,  in  the  points  and  authorities  in  his  brief, 
states  general  propositions  of  law  without  applying  them  to  the 
particular  errors  assigned,  the  brief  fails  to  comply  with  Rule 
22  of  the  Supreme  Court,  requiring  that  appellant's  brief  shall 
contain,  under  a  separate  heading  of  each  error  relied  on,  sepa- 
rately numbered  propositions  or  points  together  with  the 
authorities  relied  on  in  support  of  them.    p.  204. 

2.  Appeal. — Presenting  Questions  for  Review. — Briefs. — Ruling 
on  Demurrer. — Failure  to  Set  Out  Demurrer. — No  question  is 
presented  for  review  on  appeal  by  an  assignment  of  error  chal- 
lenging the  trial  court's  ruling  on  a  fdemurrer,  where  appel- 
lant's brief  fails  to  set  out  either  the  demurrer  or  the  memor- 
andum accompanying  it    p.  205. 

3.  Appeal. — Presenting  Questions  for  Review* — Briefs. — Over" 
ruling  Motion  for  New  Trial. — Where  appellants  fail  to  refer 
to  the  ruling  on  the  motion  for  a  new  trial  in  its  points  and 
authorities,  no  question  is  presented  for  review  by  an  assign- 
ment of  error  challenging  the  ruling  of  the  trial  court  on  such 
motion,    p.  205. 

4.  Appeal. — Presenting  Questions  for  Review. — Briefs. — Over- 
ruling Motion  in  Arrest  of  Judgment. — Where  appellant's  brief 
fails  to  set  out  the  motion  in  arrest  of  judgment,  the  ruling 
thereon,  or  any  exception  or  record  entries  relating  thereto, 
error  assigned  in  overruling  such  motion  presents  no  question 
for  review  on  appeal,    p.  205. 

5.  Appeal. — Briefs. — Sufficiency. — Failure  to  Comply  with  Rules 
of  Court. — Dismissal. — Where  appellant  has  failed  to  comply 
with  the  rules  of  court  governing  the  preparation  of  briefs,  no 
question  is  presented  for  review,  and  the  appeal  will  be  dis- 
missed,   p.  205. 

From  Starke  Circuit  Court;  W.  C.  Pentecost,  Judge. 

Action  by  Kendall  Hunt  against  Ionia  Belle  Hunt. 
From  a  judgment  for  plaintiff/  the  defendant  appeals. 
Appeal  dismissed. 

Marvin  E.  Schrock  and  Joseph  H.  Lawler,  for  ap- 
pellant. 

Thomas  J.  Hurley  and  William  J.  Reed,  for  appellee. 
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Hottel,  J. — This  is  an  appeal  from  a  judgment  in  ap- 
pellee's favor  in  an  action  for  divorce  brought  by  him 
against  appellant.  Appellee  has  filed  a  motion  to  dis- 
miss the  appeal,  in  which  he  assigns  five  grounds  there- 
for, the  fifth  of  which  is  to  the  effect  that  appellant's 
briefs  so  far  fail  to  comply  with  the  rules  of  the  court 
that  no  question  is  presented  by  them.  Our  conclusion 
as  to  the  sufficiency  of  this  last  ground  makes  it  unnec- 
essary to  indicate  or  further  refer  to  the  other  grounds. 

Under  the  heading  "Errors  Relied  upon  for  Reversal 
of  Judgment/'  appellant  sets  out  ten  assigned  errors, 
some  of  which  might  be  proper  as  grounds  of  a  mo- 
tion for  new  trial,  but  neither  of  which,  save  the  third, 
sixth  and  ninth,  is  proper  as  an  independent  assign- 
ment of  error.  Walters  v.  Walters  (1906) ,  168  Ind.  45, 
48,  79  N.  E.  1037;  State,  ex  rel.  v.  Davisson  (1910),  174 
Ind.  705,  93  N.  E.  6;  Bradford  v.  Wegg  (1913),  56  Ind. 
App.  39,  40,  102  N.  E.  845;  Perry  v.  State,  ex  rel 
(1916),  63  Ind.  App.  653,  115  N.  E.  59;  Crawford  v. 
State  (1900),  155  Ind.  692,  57  N.  E.  931;  Migatz  v. 
Stieglitz  (1905),  166  Ind.  361,  364,  77  N.  E.  400;  M. 
Rumely  Company  v.  Major  (1916),  64  Ind.  App.  41, 
115  N.  E.  337;  Pittsburgh,  etc.,  R.  Co.  v.  Home  Ins. 
Co.  (1915),  183  Ind.  355,  359,  108  N.  E.  525,  and  cases 
cited;  Leedy  v.  Capital  Nat.  Bank  (1904),  35  Ind.  App. 
247,  73  N.  E.  1000;  Seisler  v.  Smith  (1897),  150  Ind. 
88,  90,  46  N.  E.  993;  Clayton  v.  Blough  (1884),  93 
Ind.  85,  95. 

Under  his  points  and  authorities,  appellant  states  six- 
teen general  propositions  with  no  attempt  to  apply  any 
of  them  to  either  of  the  particular  errors  as- 

1.    signed,  except  as  hereinafter  indicated.     This  is 

not  a  compliance  with  Rule  22  of  the  Supreme 

Court  and  of  this  court.    Pittsburgh,  etc.,  R.  Co.  v. 

Lightheiser  (1906),  168  Ind.  438,  460,  78  \N.  E.  1033; 

Michael  v.  State  (1912),  178  Ind.  676,  677,  678,  99  N. 
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E.  788.  So  far  as  the  brief  discloses,  said  propositions 
may  be  intended  to  be  addressed  to  some  one  or  more  of 
the  seven  assigned  errors  which  present  no  question. 
If,  however,  we  should  attempt  to  apply  them  to  the  re- 
maining errors  which  are  properly  assigned  as  such, 
the  briefs  are  still  insufficient. 

The  third  assigned  error  challenges  the  ruling  on  the 

demurrer  to  the  "second  amended  complaint,"  but  the 

brief  neither  sets  out  such  demurrer  nor  the 

2.  memorandum  accompanying  it;  and  hence  no 
question  is  presented  by  this  alleged  erroneous 

ruling. 

The  sixth  assigned  error  challenges  the  action  of  the 

trial  court  in  overruling  the  motion  for  new  trial.  This 

motion  contains  four  grounds,  most  of  which  are 

3.  themselves  insufficient  to  present  any  question. 
Neither  the  ruling  on  said  motion  nor  any  ruling 

of  the  trial  court  attempted  to  be  presented  by  either  of 
said  grounds  of  said  motion  is  referred  to  in  said  points 
and  authorities.  It  follows  that  no  question  is  pre- 
sented by  this  alleged  ruling. 

The  ninth  assigned  error  challenges  the  action  of  the 
trial  court  in  overruling  a  motion  in  arrest  of  judg- 
ment, and  appellant's  last  proposition  of  law  is 

4.  addressed  to  such  ruling,  but  neither  such  mo- 
tion,   the    ruling   thereon,    nor   any    exception 

thereto  is  anywhere  set  out  in  said  brief ;  nor  does  such 
brief  indicate,  by  reference  to  the  record  or  in  any 
other  way,  any  record  entry  showing  such  a  motion  or 
any  ruling  thereon. 

On  account  of  her  failure  in  the  respects  indicated 
to  comply  with  the  rules  of  the  court  in  the  prepara- 
tion of  her  briefs,  appellant,  by  her  appeal,  has 

5.  presented  no  question  to  this  court  for  its  deter- 
mination, and  hence  a  dismissal  of  the  appeal  is 

authorized.    We  might  add,  however,  that  we  have  ex- 
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amined  the  record,  and  carefully  read  the  evidence  in 
the  case,  and  are  convinced  that  a  disposition  of  the  ap- 
peal on  its  merits  would  require  an  affirmance  of  the 
judgment  below. 

For  the  reasons  indicated,  the  appeal  is  dismissed. 

Note.— Reported  in  115  N.  E.  696. 


Evansville  Railways  Company  v.  Miller, 

Administratrix  . 

[No.  8,941.     Filed  March  16,  1916.     Rehearing  denied  June  6, 
1916.     Transfer  denied  April  4,  1917.] 

i.  APPEAL. — Briefs. — Sufficiency. — Rules  of  Court. — Good-Faith 
Compliance. — Where  appellant's  briefs  evidence  a  good-faith 
effort  to  comply  with  the  rules  of  court  governing  the  prepara- 
tion of  briefs,  and  do,  in  fact,  substantially  comply  therewith, 
the  questions  attempted  to  be  presented  will  be  considered  and 
determined,    p.  210. 

2.  Negligence. — Action. — Pleading. — Contributory  Negligence. 
— Negativing  Averments. — In  an  action  for  negligent  death,  an 
allegation  in  the  complaint  that  decedent  at  the  time  he  re- 
ceived his  injury  was  in  the  exercise  of  due  care  sufficiently 
negatives  contributory  negligence  on  the  part  of  decedent,  in 
the  absence  of  facts  specially  averred  showing  that  he  was 
guilty  of  negligence  contributing  to  his  injury!    pp.  211,  212. 

3.  Street  Railroads. — Passengers. — Creation  of  Relation. — Care 
Required. — One  who  is  upon  a  station  platform  awaiting  the 
arrival  of  a  car  with  the  intention  of  becoming  a  passenger 
thereon  is  a  passenger,  to  whom  the  carrier  owes  the  duty  of 
ordinary  care.    p.  211. 

4.  Street  Railroads. — Injury  to  Passenger. — Contributory  Neg- 
ligence.— Standing  on  Station  Platform. — A  prospective  pas- 
senger standing  on  a  station  platform,  awaiting  the  arrival 
of  a  car,  is  entitled  to  assume  that  he  can  occupy  any  part  of 
i't  without  danger  of  being  struck  by  a  passing  car,  and,  if  in- 
jured while  upon  such  platform,  he  is  not  chargeable  with 
contributory  negligence  in  the  absence  of  knowledge,  either 
actual  or  constructive,  that  he  was  exposing  himself  to  danger. 
p.  212. 

5.  Street  Railroads. — Injury  to  Passenger. — Action, — Pleading. 
— Last  Clear  Chance. — In  an  action  against  a  street  railroad 
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company  for  the  death  of  a  prospective  passenger  killed  by 
being  struck  by  a  car  which  he  was  signaling  to  stop  while 
standing  on  a  station  platform,  a  general  averment  in  the 
complaint  that  the  defendant  carelessly  and  negligently  caused 
and  permitted  its  car  to  strike  decedent  is  sufficient  to  author- 
ize the  introduction  of  evidence  to  which  the  last  clear  chance 
doctrine  is  applicable,    p.  213. 

6.  Street  Railroads. — Injury  to  Passenger. — Complaint. — Neg- 
ativing Last  Clear  Chance. — In  an  action  against  a  street  rail- 
road for  the  death  of  a  prospective  passenger  killed  by  being 
struck  by  a  passing  car  while  standing  on  a  station  platform, 
averments  in  the  complaint  that  the  car  was  equipped  with  a 
headlight  which  permitted  defendant's  servants  to  observe  de- 
cedent's dangerous  position  from  a  point  five  hundred  feet 
away,  that  they  knew  he  would  be  struck  by  the  steps  of  the 
car  unless  it  was  stopped,  but  that  they  carelessly  and  neg- 
ligently permitted  the  car  to  strike  decedent,  and  that  dece- 
dent was  at  all  times  in  the  exercise  of  due  care  and  caution, 
are  sufficient  to  negative  the  fact  of  deceased  having  the  last 
clear  chance  to  avoid  the  injury,    p.  213. 

7.  Street  Railroads. — Injury  to  Passenger. — Instruction. — Last 
Clear  Chance. — Evidence. — In  an  action  against  a  street  rail- 
road company  for  the  death  of  a  prospective  passenger  who 
was  struck  by  a  car  for  which  he  was  waiting  on  a  station 
platform,  instructions  informing  the  jury  that  defendant  was 
liable,  regardless  of  decedent's  antecedent  negligence,  even 
though  it  had  no  actual  knowledge  of  the  perilous  situation  of 
deceased,  were  erroneous  in  the  absence  of  evidence  to  show 
that  decedent  was  in  a  position  of  peril  from  which  he  could 
not  extricate  himself  or  that  the  motorman  actually  saw  him  in 
such  a  situation  as  to  indicate  to  a  man  of  ordinary  prudence 
that  he  was  in  danger  of  being  injured  by  the  car,  in  either  of 
which  cases  the  motorman  would  be  charged  with  knowledge  of 
the  peril  and  be  bound  to  use  care  commensurate  with  the 
danger  to  avoid  injury.  (Indiana,  etc.,  R.  Co.  v.  Kraemer 
[1913],  55  Ind.  App.  190,  distinguished.)     p.  213. 

.   From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  Margaret  E.  Miller,  administratrix  of  the 
estate  of  Lorenz  Miller,  deceased,  against  the  Evans- 
ville Railways  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 
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Albert  W.  Funkhouser,  Arthur  F.  Funkhouser,  John 
T.  Ballard  and  Sanford  Trippett,  for  appellant. 

R.  U.  Barker,  G.  V.  Menzies,  Lucius  C.  Embree  and 
Morton  C.  Embree,  for  appellee. 

Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $2,250,  in  an  action  brought  by  her 
to  recover  damages  for  the  death  of  Lorenz  Miller, 
her  husband.  The  complaint  is  in  three  paragraphs, 
to  each  of  which  a  demurrer  was  filed,  but  as  the  ver- 
dict and  judgment  below  are  based  on  the  first  and 
second  paragraphs,  they  only  will  be  considered. 

The  averments  common  to  both  paragraphs  and  nec- 
essary to  an  understanding  of  the  questions  herein  con- 
sidered, briefly  stated,  are  in  substance  as  follows :  Ap- 
pellant operates  an  electric  railroad  in  Posey  county, 
Indiana.  On  its  line  of  road  in  said  county  is  a  flag 
station  called  St.  Phillips,  where  appellant  maintains 
a  small  building  and  a  narrow  platform  for  the  em- 
barkation of  passengers  on  its  cars  when  such  cars  are 
signaled  to  stop  by  such  intended  passengers.  On  the 
day  in  question,  about  six  o'clock  in  the  evening  and 
after  dark,  appellee's  decedent  was  at  said  station  on 
said  platform  intending  to  become  a  passenger  on  one 
of  appellant's  cars.  Many  other  persons  who  also  in- 
tended to  become  passengers  on  the  same  car  were  at 
the  same  time  on  said  platform.  Such  platform  was 
small  and  so  filled  with  passengers  that  there  remained 
little  room  to  move  about  thereon,  and  decedent  was 
forced  to  be  near  the  edge  thereof  next  to  appellant's 
track  when  one  of  appellant's  cars  approached  such 
station  at  a  high  and  dangerous  rate  of  speed,  to  wit, 
forty-five  miles  per  hour.  Appellant's  servants  in 
charge  of  such  car  and  the  operation  thereof  negli- 
gently failed  to  have  it  and  its  machinery  under  con- 
trol so  that  it  might  be  stopped  at  said  station.  Ap- 
pellant had  carelessly  and  negligently  constructed  that 
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part  of  its  track  in  front  of  the  platform  so  close  thereto 
that  the  steps  of  passing  cars  projected  very  near  to 
such  platform,  and  appellant  had  carelessly  and  negli- 
gently constructed  its  track  at  such  point  in  such  a  rough 
and  uneven  manner  that  its  said  car  on  the  occasion 
in  question  in  passing  over  such  track  at  such  high 
speed  swayed  and  rocked  from  side  to  side  and  the 
steps  thereof  swayed  and  projected  over  such  platform 
in  such  manner  that  they  would  come  in  contact  with 
and  strike  and  injure  a  person  standing  near  the  edge 
of  such  platform.  On  the  occasion  in  question,  and 
under  the  conditions  stated,  appellee's  decedent,  being 
wholly  ignorant  of  the  dangerous  and  negligent  con- 
struction of  the  platform,  while  so  standing  thereon  as 
such  passenger  for  the  purpose  of  signaling  for  said 
car  to  be  stopped  "by  setting  fire  to  a  paper  and  waving 
the  same  over  said  track  as  said  car  approached  in 
plain  view  of  the  servants  of  the  defendants  in  charge 
of  said  car,  and  while  the  same  was  yet  at  consider- 
able distance  from  said  platform,  to  wit,  500  feet,  en- 
deavored to  signaf  to  said  servants  to  stop  said  car  at 
said  platform." 

From  this  point  the  two  paragraphs  differ.  The  aver- 
ments of  the  first  are  to  the  effect  that  appellant's 
servants,  by  looking  in  front  of  them  as  the  car  ap- 
proached, could  have  seen,  and  hence  did  see,  said  sig- 
nal in  ample  time  to  have  stopped  the  car  at  the  sta- 
tion; that  they  well  knew  the  danger  of  running  such 
car  past  the  platform  at  high  speed  while  persons  were 
standing  thereon ;  that  such  servants  carelessly  and  neg- 
ligently failed  to  look  forward  along  said  track  in  front 
of  such  car  and  negligently  and  carelessly  caused  and 
permitted  such  car  to  run  past  such  station  and  plat- 
form at  said  high  and  dangerous  rate  of  speed  with 
the  result  that  the  steps  of  such  car  projected  over  said 
Vol.  64 — 14 
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platform  and  struck  the  decedent  and  injured  him,  from 
which  injuries  he  died. 

The  averments  of  the  second  paragraph  differing 
"from  the  first  are  as  follows:  Said  car  was  provided 
with  a  headlight  which  cast  a  bright  light  in  front 
thereof,  and  along  said  track  for  five  hundred  feet  and 
by  means  thereof  decedent,  while  standing  upon  said 
platform  was  in  plain  view  of  appellants  servants  in 
charge  of  said  car,  and  said  servants  saw  decedent  and 
knew  that  said  car  and  the  steps  thereof  would  come  in 
contact  with  and  strike  him,  unless  said  car  should  be 
stopped,  or  the  speed  thereof  greatly  decreased,  before 
the  same  reached  him,  that  said  servants  in  disregard 
of  such  knowledge  negligently  and  carelessly  caused 
and  permitted  said  car  to  run  past  said  platform,  and 
said  station  at  said  high  and  dangerous  rate  of  speed 
and  negligently  and  carelessly  suffered  and  permitted 
said  car  and  the  steps  thereof  to  come  in  contact  with 
and  strike  decedent,  etc. 

Both  paragraphs  aver  that  decedent  was  at  aU  times 
in  'the  exercise  of  due  care  and  caution,  and  was  wholly 
ignorant  of  the  danger  of  so  standing  upon  said  plat- 
form and  of  the  fact  that  said  steps  projected  so  near 
the  same  and  that  decedent's  death  was  caused  solely 
by  the  negligence  of  appellant  and  its  servants  as  herein 
alleged. 

It  is  very  earnestly  insisted  by  appellee  that  appel- 
lant's briefs  present  no  question  to  this  court  for  its 
consideration.    A  motion  to  dismiss  the  appeal, 

1.  based  on  the  same  grounds,  has  been  previously 
considered  by  this  court  and  overruled  without 
an  opinion.  Such  ruling  does  not,  of  course,  foreclose 
such  question,  but  the  court,  after  further  and  full  con- 
sideration of  appellee's  objections  to  such  briefs,  is  of 
the  opinion  that  as  to  some  of  the  questions  attempted 
to  be  presented  therein  they  evidence  a  good-faith  ef- 
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fort  to  comply  with  the  rules  of  the  court,  and  do,  in 
fact,  substantially  comply  therewith.  Hence  it  be- 
comes our  duty  under  the  rules  and  the  construction 
placed  thereon  by  the  Supreme  Court  and  this  court 
to  consider  and  determine  such  questions.  Price  V. 
Swartz  (1911),  49  Ind.  App.  627,  97  N.  E.  938;  Chi- 
cago, etc.,  R.  Co.  V.  Wysor  Land  Co.  (1904),  163  Ind. 
288,  69  N.  E.  546,  and  cases  cited;  Magnuson  V.  Bill- 
ings (1898),  152  Ind.  177,  180,  52  N.  E.  803;  Griffith 
V.  Felts  (1912),  52  Ind.  App.  268,  99  N.  E.  432;  John- 
son v.  Brady  (1915),  60  Ind.  App.  556,  109  N.  E.  230; 
Repp  v.  Indianapolis,  etc.,  Traction  Co.  (1915),  184  Ind. 
671,  111  N.  E.  614. 

The  ruling  on  the  demurrer  to  each  of  the  paragraphs 

of  complaint  is  challenged  by  such  briefs.    The  only 

objection  to  the  first  paragraph  is  that  "it  affirm- 

2.  atively  shows  that  appellee's  decedent  was  guilty 
of    contributory    negligence."    The    averments 

common  to  both  paragraphs,  supra,  which  we  have  itali- 
cized, and  the  law  applicable  thereto  answer  this  con- 
tention. The  general  averment  that  appellee's  decedent 
at  the  time  he  received  his  injury  was  in  the  fexercise  of 
due  care,  etc.,  makes  such  paragraph  sufficient,  unless 
it  can  be  said  that  the  facts  specially  averred  show  that 
he  was  guilty  of  negligence  contributing  to  his  injury. 
New  York,  etc.,  R.  Co.  V.  Mushrush  (1894),  11  Ind. 
App.  192,  194,  37  N.  E.  954,  38  N.  E.  871 ;  Evansville, 
etc.,  R.  Co.  V.  Athon  (1892),  6  Ind.  App.  295,  299,  33  N. 
E.  469,  51  Am.  St.  303 ;  Citizens'  Street  R.  Co.  V.  Sut- 
ton (1897),  148  Ind.  169,  173,  46  N.  E.  462,  47  N.  E. 
462,  and  cases  cited. 

The  specific  averments  of  such  paragraph  tend  to 
support,   rather  than  contradict,   such  general 

3.  averment.    One  who  is  upon  a  station  platform 
immediately  before  the  arrival  of  a  car,  awaiting 

the  arrival  thereof  with  the  intention  of  becoming  a  pas- 
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senger  thereon,  is  a  prospective  passenger,  to  whom  the 
carrier  operating  such  car  owes  the  duty  of  ordinary 
care.  Indianapolis,  etc.,  R.  Co:  v.  Wall  (1913),  54  Ind. 
App.  43,  101  N.  E.  680;  Pere  Marquette  R.  Co.  V. 
Strange  (1908),  171  Ind.  160,  164,  165,  84  N.  E.  819, 
85  N.  E.  1026,  20  L.  R.  A.  (N.  S.)  1041,  and  authorities 
cited;  Citizens'  Street  R.  Co.  V.  Jolly  (1903),  161  Ind. 
80,  67  N.  E.  935 ;  Citizens'  Street  R.  Co.  v.  Twiname 
(1887),  111  Ind.  587,  13  N.  E.  55.     Such  prospective 

passenger  is  entitled  to  assume  that  so  long  as 
4.    he  occupies  any  part  of  such  platform,  he  is  in 

no  danger  of  being  struck  by  a  passing  train  or 
car,  unless  he  has  knowledge,  actual  or  constructive,  to 
the  contrary,  and  such  passenger  cannot  be  charged 
with  contributory  negligence  as  matter  of  law  by  rea- 
son of  his  taking  a  position  on  such  platform  too  near 
a  passing  train  or  car,  unless,  as  above  indicated,  he 
had  knowledge,  actual  or  constructive,  that  by  taking 
such  position  he  was  exposing  himself  to  the  danger  of 
being  struck  or  otherwise  injured  by  such  train  or  car. 
Metcalf  v.  St.  Louis,  etc.,  R.  Co.  (1908),  156  Ala.  240, 
47  South.  158;  Campbell  V.  Railroad  Co.  (1909),  95 
Miss.  309,  48  South.  618,  21  Ann.  Cas.  1179;  Langan 
v.  St  Louis,  etc.,  R.  Co.  (1880),  72  Mo.  392;  Dobiecki 
V.  Sharp  (1882),  88  N.  Y.  203;  Chicago,  etc.,  R.  Co. 
v.  Wils<m  (1872),  63  111.  167. 

The  specific  averments  of  said  paragraph  of  com- 
plaint show  that  the  platform  was  narrow  and  crowded 

and  that  decedent  was  forced  to  stand  where  he 
2.     did  and  that  in  doing  so  he  was  wholly  ignorant 

that  he  was  exposing  himself  to  any  danger,  and 
hence  affirmatively  show  his  freedom  from  negligence, 
whereas  such  specific  averments  can  overthrow  the  gen- 
eral averment  that  plaintiff  was  exercising  due  care 
only  when  they  affirmatively  show  that  he  was  negli- 
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gent.    New  York,  etc.,  R.  Co.  V.  Mushrush,  supra,  and 
cases  cited. 

The  objection  to  the  second  paragraph  of  complaint 

is  that  it  affirmatively  shows  that  "the  decedent  had 

the  last  clear  chance  to  avoid  the  injury/'  and 

5.  hence  that  it  does  not  state  a  cause  of  action  on 
such  theory.  As  against  this  objection  it  is  suf- 
ficient to  say  that  the  last  clear  chance  doctrine,  gener- 
ally speaking,  has  application  to  the  evidence  rather 
than  the  pleadings,  because  a  complaint  which,  like  the 
paragraph  under  consideration,  contains  a  general  aver- 
ment that  the  defendant  carelessly  and  negligently 
caused  and  permitted  its  car  or  train  to  come  in  con- 
tact with  and  strike  the  plaintiff,  is  sufficient  to  author- 
ize the  introduction  of  evidence  to  which  the  last  clear 
chance  doctrine  is  applicable.  Indianapolis  Street  R. 
Co.  V.  Marschke  (1905),  166  Ind.  490,  77  N.  E.  945; 
Picken  V.  Miller  (1915),  59  Ind.  App.  115,  108  N.  E. 
968,  and  cases  cited ;  Cleveland,  etc.,  R.  Co.  v.  Van  Lan- 
ingham  (1912),  52  Ind.  App.  156,  167,  168,  97  N.  E. 
573,  and  cases  cited;  Union  Traction  Co.  v.  Bowen 
(1914),  57  Ind.  App.  661,  664,  103  N.  E.  1096.     In  any 

event  the   italicized   averments   of  the   second 

6.  paragraph   of  complaint,  supra,  in  connection 
with  what  we  have  said  in  our  discussion  of  the 

first  paragraph,  dispose  of  appellant's  said  objection. 
Instruction  No.  7  given  by  the  court  of  its  own  mo- 
tion and  No.  6  given  at  appellee's  request  are  chal- 
lenged.   These  instructions  are,  respectively,  as 

7.  follows:  No.  7.  "The  doctrine  of  'last  clear 
chance'  as  applied  to  this  case  is  that  the  defend- 
ant, in  running  and  operating  its  car,  failed  to  exercise 
reasonable  care  after  it  became  apparent  to  the  motor- 
man  on  the  car,  or  should  have  become  apparent  to  him 
if  he  had  exercised  ordinary  care,  that  a  collision  with 
plaintiff's  decedent  was  likely  to  occur.    In  such  a  case, 
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in  order  that  the  plaintiff  may  recover,  it  need  only 
have  been  proved  to  your  satisfaction  by  a  fair  prepon- 
derance of  the  evidence  that  under  the  circumstances 
and  conditions  as  shown  by  the  evidence  in  this  case, 
it  became  apparent  to  the  motorman  on  the  defend- 
ant's car  that  a  collision  was  likely  to  occur  between  the 
car  and  plaintiff's  decedent  and  after  it  so  became  ap- 
parent to  him,  the  motorman,  by  the  use  of  ordinary 
care  could  have  checked  or  stopped  the  car  in  time  to 
have  avoided  the  collision  and  consequent  injury  to 
plaintiff's  decedent  and  that  he  failed  to  do  so.  In  such 
event  the  motorman  would  be  chargeable  with  negli- 
gence in  failing  to  do  what  he  could  have  done  by  the 
exercise  of  reasonable  care;  and  if  you  find  that  plain- 
tiff's decedent  was  so  negligent  such  later  negligence 
is,  in  law,  held  to  be  the  proximate  cause  of  the  injury, 
and  the  prior  negligence  of  plaintiff's  decedent  is  held 
to  be  the  remote  cause  only,  and  plaintiff's  decedent 
is  not  chargeable  with  negligence  that  will  prevent  a 
recovery  by  plaintiff  in  this  action,  by  reason  of  such 
remote  cause  only." 

No.  6.  "If  you  find  from  the  evidence  that  the  de- 
fendant's motorman  in  charge  of  the  car  that  collided 
with  plaintiff's  decedent,  saw  and  knew  or  by  the  exer- 
cise of  ordinary  care  could  have  seen  and  known,  that 
plaintiff's  decedent  was  in  close  and  dangerous  proxim- 
ity to  the  track  and  was  in  a  perilous  and  dangerous 
position  and  was  likely  to  be  injured  by  being  struck 
by  the  car,  and  you  further  find  from  the  evidence  that 
defendant's  motorman  saw  and  knew  the  peril  in  which 
plaintiff's  decedent  was  in  time  to  have  avoided  strik- 
ing him,  but  failed  to  do  so,  the  motorman's  negligence 
in  so  failing  was  in  law  the  last  negligence  that  caused 
the  injury." 

Neither  of  these  instructions  correctly  state  the  doc- 
trine of  last  clear  chance  as  applied  to  the  facts  of  this 
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case.  This  doctrine  has  been  recently  considered  and 
defined  by  this  court  in  an  opinion  by  Lairy,  J.  (In- 
dianapolis Traction,  etc.,  Co.  v.  Croly  (1913),  54  Ind. 
App.  566,  96  N.  E.  973,  98  N.  E.  1091);  in  which  he 
has  very  thoroughly  and  ably  discussed  the  several 
phases  of  its  application  and  indicated  the  reasons  and 
grounds  for  each.  A  careful  examination  and  study  of 
that  case  will  clearly  reveal  the  infirmities  in  each  of 
the  instructions,  supra.  The  italicized  words  of  the 
first  paragraph  of  instruction  No.  7  make  appellant 
liable,  though  it  had  no  actual  knowledge  of  decedent's 
peril,  and  hence  is  erroneous. 

The  doctrine  of  last  clear  chance  applies  to  those 
"cases  only  where  the  defendant's  opportunity  of  pre- 
venting the  injury  by  the  exercise  of  due  care  was 
later  in  point  of  time  than  that  of  plaintiff,"  and  con- 
structive knowledge  on  the  part  of  the  defendant  gives 
rise  to  such  opportunity  in  either  of  two  instances,  viz. : 

(1)  If  decedent  were  in  fact  in  a  situation  of  peril  from 
which  he  could  not  extricate  himself,  like  a  man  with 
his  foot  fastened  in  the  frog  of  the  track,  appellant's 
duty  to  keep  a  lookout,  if  such  duty  in  fact  existed,  and 
it  did  in  this  case,  would  charge  it  with  constructive 
knowledge  of  what  it  saw  or  might  have  seen  by  keep- 
ing such  lookout,  and  hence  charge  it  with  knowledge 
of  decedent's  perilous  situation  and  thereby  give  rise 
to  the  new  duty  born  of  the  emergency,  to  use  care 
commensurate  therewith  to  prevent  injury  to  decedent. 

(2)  If  appellant's  motorman  actually  saw  decedent,  he 
would  likewise  be  constructively  charged  with  seeing 
the  peril  to'  which  he  was  exposed,  or  was  about  to  ex- 
pose himself,  provided,  of  course,  that  decedent's  situa- 
tion was  such,  when  seen  by  such  motorman,  as  to 
indicate  to  a  man  of  ordinary  prudence  that  he,  dece- 
dent, was  in  danger  of  being  injured  by  appellant's  car, 
in  which  event  the  new  duty  born  of  this  emergency 
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would  require  the  motorman  to  use  every  reasonable 
means  to  avoid  injuring  him.  The  evidence  in  the  in- 
stant case  did  not  conclusively  show  either  of  the  as- 
sumed conditions,  supra.  It  follows  that  said  instruc- 
tions were  erroneous.  Indianapolis  Traction  etc.,  Co. 
V.  Croly  supra;  Union  Traction  Co.  v.  Bowen,  supra; 
Cleveland,  etc.,  R.  Co.  V.  Van  Laningham,  supra;  Penn- 
sylvania Co.  V.  Reesor  (1915),  60  Ind.  App.  636,  108  N.' 
E.  983,  988,  989 ;  Walda  V.  Fort  Wayne,  etc.,  Traction 
Co.  (1913.),  54  Ind.  App.  401, 102  N.  E.  978;  New  York, 
etc.,  R.  Co.  v.  Ault  (1913),  56  Ind.  App.  293,  102  N. 
E.  988;  Eckhart  V.  Marion,  etc.,  Traction  Co.  (1915),  59 
Ind.  App.  217,  109  N.  E.  224. 

Appellee  insists  that  instruction  No.  7,  supra,  is 
practically  the  same  as  one  approved  by  this  court  in 
the  case  of  Indiana,  etc.,  R.  Co.  v.  Kraemer  (1913),  55 
Ind.  App.  190,  102  N.  E.  141.  In  the  case  mentioned 
the  instruction  is  not  set  out  in  the  opinion  and  was  not 
necessarily  approved.  The  court  in  that  case  simply 
held,  and  properly  so,  that  the  giving  of  such  instruc- 
tion was  not  reversible  error  under  the  facts  of  that 
case,  which  facts  differ  from  those  here  involved,  in 
that  the  motorman  in  that  case  admitted  that  he  saw 
the  injured  party  approaching  the  track  with  an  um- 
brella over  him,  etc. 

In  this  connection  it  should  be  stated  that,  in  in- 
struction No.  7,  the  court  in  applying  said  doctrine  to 
the  facts  of  this  case  required  the  jury  to  find  that 
"it  became  apparent  to  the  motorman  on  the  defend- 
ant's car  that  a  collision  was  likely  to  occur,"  etc., 
thereby  in  a  measure  curing  the  error  present  in  the 
first  part  of  the  instruction;  but  in  applying  the  doc- 
trine in  instruction  No.  6,  supra,  the  error  indicated  is 
repeated,  so  that  the  instructions  are  in  themselves  con- 
tradictory, and  hence  may  have  misled  the  jury. 

In  view  of  the  conclusion  reached,  we  deem  it  unnec- 
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essary  to  consider  appellant's  contention  that  the  ver- 
dict of  the  jury  is  not  sustained  by  sufficient  evidence, 
and  that  certain  instructions  tendered  by  appellant 
should  have  been  given.  The  errors  in  the  instruc- 
tions indicated  entitled  appellant  to  a  new  trial,  and 
hence  necessitate  a  reversal  of  the  judgment  below. 
Such  judgment  is  therefore  reversed  with  instructions 
to  the  trial  court  to  grant  the  new  trial  and  permit  such 
further  proceedings  as  may  be  consistent  with  this 
opinion. 

NOTE. — Reported  in  111  N.  E.  1031.  Carriers:  who  are  pas- 
sengers, creation  of  relation,  Ann.  Cas.  1917C  1206;  61  Am.  St. 
75 ;  10  C.  J.  613 ;  6  Cyc  536.  Application  of  doctrine  of  last  clear 
chance  where  danger  is  not  actually  discovered,  55  L.  R.  A.  418; 
36  L.  R.  A.  (N.  S.)  957.    See  under  (4)  Ann.  Cas.  191QA  139. 
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[No.  9,147.    Filed  June  8,  1916.    Rehearing  denied  December 
14,  1916.    Transfer  denied  April  4,  1917.] 

1.  Banks  and  Banking. — Insolvency. — Assets. — Trust  Property. 
— Failure  to  Record  Trust  Agreement. — Effect. — Statute. — Sec- 
tion 10  of  the  act  of  1907,  Acts  1907  p.  174,  §3411  Burns  1914, 
providing  that  property  held  in  trust  by  a  bank  shall  be  consid- 
ered as  assets  of  the  bank,  in  case  it  should  go  into  liquidation 
and  its  funds  are  insufficient  to  pay  all  depositors,  unless  the 
trust  agreement  is  recorded  in  the  office  of  the  county  recorder 
and  filed  with  the  auditor  of  state,  applies  to  notes  and  mort- 
gages held  in  trust  by  a  bank.    p.  223. 

2.  Banks  and  Banking. — Insolvency. — Assets. — Trust  Prop- 
erty.— Statute. — Scope. — Section  3411  Burns  1914,  Acts  1907 
p.  174,  relating  to  the  use  of  trust  property  held  by  an  insol- 
vent bank  for  the  payment  of  depositors,  operates  only  in 
favor  of  depositors  when  the  bank  is  being  wound  up  and  the 
assets  are  insufficient  to  pay  the  depositors  in  full,  and  has  no 
application  where  the  funds  are  sufficient  to  meet  the  claims 
of  depositors,    p.  224. 

3.  Trusts. — Elements. — A  trust  is  a  confidence  reposed  in  one 
person  by  another  with  respect  to  property  held  by  the  former 
for  the  benefit  of  the  latter,    p.  225. 
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4.  Banks  and  Banking. — Purchasing  Notes  From  Cashier. — 
Payment  at  Bank  During  Banking  Hours. — Effect* — Where 
notes  and  mortgages  were  purchased  from  the  cashier  of  a 
bank  during  banking  hours  and  payment  therefor  was  made 
in  the  bank  while  the  cashier  was  in  the  discharge  of  the  duties 
of  his  official  position,  the 'receipt  of  the  consideration  under 
such  circumstances  was  payment  to  the  bank.    p.  225. 

5.  Conversion. — Action, — Evidence, — Ownership  of  Property, — 
Failure  to  Include  in  Tax  Schedules, — In  an  action  against  a 
bank  for  damages  for  the  conversion  of  notes  held  in  trust, 
the  fact  that  plaintiff  failed  to  include  the  notes  in  his  sched- 
ule of  taxable  property  is  not  important  on  the  issue  of  own- 
ership,   p.  226. 

6.  Conversion. — Notes  Held  in  Trust  by  Bank*— Lawful  Appro- 
priation. — Where  notes  and  mortgages  held  in  trust  by  a  bank 
were  lawfully  used  in  winding  up  its  affairs  to  pay  depositors 
because  the  trust  agreement  was  not  recorded  and  filed  as  re- 
quired by  §3411  Burns  1914,  Acts  1907  p.  174,  conversion  will 
not  lie  to  recover  the  value  of  the  notes,  since  there  can  be  no 
conversion  where  property  has  been  rightfully  taken  in  pur- 
suance to  law.    p.  226. 

7.  Appeal. — Review, — Harmless  Error. — Reversal. — Statute. — 
Under  §§407,  700  Burns  1914,  §§398,  658  R.  S.  1881,  providing 
that  a  judgment  shall  not  be  reversed  for  mere  technical  errors 
when  the  cause  has  been  fairly  tried  and  determined,  where  the 
ultimate  result  reached  by  the  trial  court  is  correct,  a  judgment 
will  not  be  reversed  for  erroneous  conclusion  of  law  or  for  in- 
tervening errors  that  deprive  the  complaining  party  of  no  sub- 
stantial right,    p.  227. 

From  Marshall  Circuit  Court;  Harry  Bernetha, 
Judge. 

Action  by  Francis  M.  Drudge  against  the  Citizens 
Bank  of  Akron.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

Isaiah  Connor,  Julius  Rowley  and  Harley  A.  Logan, 
for  appellant. 

Holman  &  Bryant,  Reuben  R.  Carr  and  M .  A.  Baker, 
for  appellee. 

Felt,  J. — This  is  a  suit  to  recover  damages  for  the 
conversion  of  the  proceeds  of  five  promissory  notes.  The 
complaint  is  in  five  paragraphs  and  each  is  for  the  re- 
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covery  of  the  amount  of  the  proceeds  of  a  separate  note. 
The  paragraphs  are  alike  except  in  the  description  of 
the  notes  and  the  amount  demanded.  The  first  para- 
graph alleges,  in  substance,  that  appellee  is  an  incor- 
porated bank  under  the  laws  of  this  State  and  at  the 
times  herein  mentioned  was  engaged  in  the  banking 
business  in  the  town  of  Akron,  Indiana;  that  on  July 
28,  1910,  appellant  owned  and  held  a  promissory  note 
executed  by  one  Milo  Harold  for  $1,500,  which  he  de- 
livered to  appellee  for  safe  keeping  only;  that  some- 
time afterwards  appellee  received  from  said  Harold  the 
full  amount  of  said  note  with  interest,  amounting  to 
$1,606.50,  and  wrongfully  and  unlawfully  paid  out  the 
whole  of  said  amount  in  discharge  of  its  obligation  to 
its  depositors,  other  than  appellant,  and  in  that  manner 
wrongfully  and  unlawfully  converted  the  money  to  its 
own  use  to  the  damage  of  appellant  in  the  sum  of 
$2,000. 

Each  paragraph  was  answered  by  general  denial  and 
by  two  paragraphs  of  special  answer.  A  reply  in  gen- 
eral denial  was  filed  to  each  of  the  special  answers. 
The  second  paragraph  of  answer  sets  out  each  of  the 
notes  in  controversy  together  with  the  respective  mort- 
gages securing  them,  the  record  thereof  and  all  indorse- 
ments and  writings  of  every  kind  and  character,  or 
in  anywise  pertaining  thereto  and  appearing  in  said 
instruments  and  the  record  thereof,  and  alleges  that 
there  is  no  other  record,  indorsement  or  writing  of  any 
character  whatever  relating  to  the  ownership  of  said 
notes  and  mortgages. 

The  third  paragraph  of  answer  alleges  that  on  the 
several  dates  set  forth  in  the  answer,  up  to  the  time  the 
bank  was  closed,  appellee  was  doing  a  banking  busi- 
ness at  Akron,  Indiana,  under  the  private  banking  laws 
of  this  State;  that  the  notes  mentioned  in  the  complaint 
were  each  given  and  made  payable  to  appellee,  together 
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with  the  mortgages  securing  the  same,  and  that  such 
instruments  and  the  proceeds  thereof  were  and  are  the 
property  of  appellee  and  a  part  of  the  assets  thereof: 
that  the  remaining  assets  of  said  bank  are  insufficient 
to  pay  in  full  the  bona  fide  claims  of  all  the  depositors ; 
that  no  instrument  of  any  kind  showing  that  appellee 
ev.er  held  the  notes  mentioned  in  the  complaint  in  trust 
for  appellant,  or  any  other  person,  was  ever  executed 
by  appellee,  nor  was  any  such  instrument  ever  recorded 
in  the  recorder's  office  of  Fulton  county,  Indiana,  nor 
was  any  copy  thereof  filed  with  the  auditor  of  state; 
that  appellee  is  in  voluntary  liquidation  and  has  been 
since  November  3,  1911,  and  that  the  depositors  are 
not  yet  fully  paid  and  satisfied,  and  that  the  assets  of 
the  appellee  bank,  including  the  proceeds  of  the  notes 
set  out  in  the  complaint,  are  insufficient  to  pay  and 
satisfy  all  the  claims  of  the  depositors. 

On  request  the  court  made  a  special  finding  of  facts 
and  stated  its  conclusions  of  law  thereon.  The  court 
found  the  facts  as  alleged  in  the  special  answers  and 
many  other  facts  and  details  of  the  transactions,  the 
substance  of  which,  as  far  as  material  here,  is  as  fol- 
lows :  That  appellee  was  organized  as  a  copartnership 
in  June,  1905,  and  as  such  engaged  in  the  business  of 
private  banking  at  Akron,  Indiana,  continuously  from 
that  time  to  November  3,  1911,  when  the  bank  was 
closed  by  the  auditor  of  state ;  that  this  suit  was  begun 
on  July  15,  1912 ;  that  Howard  B.  Harter  was  cashier 
of  the  bank  from  the  date  of  its  organization  until  it 
was  closed;  that  the  bank  in  the  usual  course  of  busi- 
ness  made  the  following  loans  of  its  funds :  Milo  Harold, 
$1,500 ;  Walter  L.  Rogers,  $500 ;  Reuben  Kamp,  $1,200 
and  $3,000;  Edwin  Landis,  $800,  and  took  from  each 
a  note  for  the  amount  so  loaned  to  him,  payable  to  the 
bank;  that  each  of  said  notes  was  secured  by  a  mort- 
gage on  land  owned  by  the  borrower,   which  mort- 
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gages  were  recorded  in  the  recorder's  office  of  the 
proper  county.  Copies  of  the  notes  and  their  indorse- 
ments and  the  mortgages  are  set  out  in  full  in  the  find- 
ing of  facts.  That  appellant  and  said  Harter,  without 
the  knowledge  or  consent  of  the  directors  or  stockhold- 
ers of  the  bank,  entered  into  a  pretended  sale  to  appel- 
lant of  said  notes  and  mortgages,  which  notes  were  in- 
dorsed on  the  back  with  a  rubber  stamp,  "Citizens 

Bank,  Akron,  Indiana, ,  Cashier," 

except  the  Harold  note,  which  was  not  indorsed;  that 
said  mortgages  were  not  assigned  to  appellant ;  that  the 
cashier,  Harter,  received  from  appellant  the  principal 
and  the  unpaid  interest  accrued  on  said  notes  to  the 
date  of  sale  and  delivered  them  to  appellant  who  im- 
mediately returned  them  to  the  cashier  and  took  re- 
ceipts therefor  from  said  cashier,  which  are  as  follows : 

"July  23,  1910. 

"Received  from  F.  M.  Drudge  Two  Notes — Milo 
Harold  $1,500.00  and  Walter  Rogers  $500.00  se- 
cured by  real  estate  mortgage — Same  left  for  col- 
lection and  safe  keeping. 

Citizens  Bank,  Akron,  Indiana, 
$2000.00  ..Cashier." 

"September  2,  1910. 

"This  is  to  certify  that  F.  M.  Drudge  has  on  de- 
posit at  this  bank  one  note  bearing  date  of  April 
13th,  1910 — calling  for  $1200.00  due  in  five  years 
— endorsed  by  Reuben  Kamp— Secured  by  First 
real  estate  mortgage — Note  to  be  delivered  only  upon 
the  surrender  of  this  receipt  to  him  or  his  heirs 
only. 

Signed        Citizens  Bank,  Akron,  Indiana, 

By  H.  Harter,  Cashier." 

"Dec.  16,  1910. 

"Received  of  F.  M.  Drudge  Eight  Hundred  Dollars 
Edwin  Landis  Mortgage  note  dated  May  19th, 
1909,  Secured  by  real  estate  mortgage  for  safe 
keeping. 

Citizens  Bank,  Akron,  Indiana, 

H.  Harter." 
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"Received  from  F.  M.  Drudge  one  note  of 
$3000.00  secured  by  junior  mortgage  on  Reuben 
Kamp  farm  dated  May  29th,  1911,  due  in  six 
months  this  note  is  left  for  safe  keeping  and  to  be 
delivered  upon  the  return  of  this  receipt. 

Signed        Citizens  Bank,  Akron,  Indiana/' 

That  none  of  said  mortgages  were  ever  delivered  to 
appellant  and  the  bank  never  received  the  money  so 
paid  by  him,  although  credited  on  the  books  of  the 
bank;  that  the  negotiations  for  the  purchase  of  said 
notes  by  appellant  and  the  payment  of  the  money  there- 
for by  him  all  took  place  in  the  banking  rooms  of  ap- 
pellee in  Akron,  Indiana,  during  banking  hours.  After 
said  notes  were  left  with  the  bank  said  Harter  collected 
the  interest  on  them  at  about  the  time  it  became  due 
up  to  November,  1911,  and  paid  the  interest  so  collected 
thereon  to  appellant;  that  the  cashier  squandered  the 
money  obtained  from  appellant  for  the  notes  on  the 
Chicago  Board  of  Trade,  in  speculations  on  his  own  ac- 
count, which  resulted  in  a  loss  to  him  of  $33,500,  which 
facts  were  unknown  to  the  other  officials  and  stock- 
holders of  the  bank  until  the  bank  was  closed ;  that  ap- 
pellant did  not,  after  said  sale,  or  at  any  time,  file  with 
the  recorder  of  his  county  or  with  the  auditor  of  state 
any  certificates  showing  that  said  bank  held  said  notes 
and  mortgages  for  him  in  trust,  nor  did  the  board  of 
directors  or  stockholders  know  that  said  notes  and  se- 
curities were  held  by  the  bank  in  trust,  or.  that  appel- 
lant so  claimed,  until  the  bank  was  closed,  but  believed 
them  to  be  a  part  of  the  assets  of  the  bank  and  they 
were  so  considered  by  the  state  bank  examiner,  who 
included  them  in  the  totals  of  his  report  of  loans  se- 
cured by  mortgage ;  that  appellant  is  a  farmer  and  was 
a  customer  of  the  bank;  that  each  year  after  he  pur- 
chased the  notes  in  suit  he  failed  to  list  the  notes  for 
taxation  upon  any  of  the  schedules  made  by  him,  ex- 
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cept  that  of  1912,  when  they  were  mentioned  in  his 
schedule  as  "in  litigation/'  but  not  included  in  his  tax- 
able property;  that  each  of  these  schedules  was  verified 
as  required  by  statute;  that  the  purchase  of  said  notes 
by  appellant  and  the  execution  of  the  receipts  aforesaid 
and  the  failure  to  take  assignments  of  the  mortgages 
were  for  the  purpose  and  with  the  design  of  evading 
taxation  upon  the  amount  represented  by  the  notes. 
That  at  the  date  of  the  commencement  of  this  suit  ap- 
pellee owed  its  depositors  $22,654.80  in  excess  of  all 
of  its  assets;  that  appellee  was  liquidated  through  the 
Akron  Exchange  Bank,  and  one  John  McGullough  was 
put  in  charge  of  the  business*  and  given  the  title  of 
cashier;  that  through  his  agency  all  of  the  notes  in 
controversy  were  collected  or  sold  to  the  Akron  Ex- 
change Bank,  which  paid  full  value  therefor,  and  the 
proceeds  were  paid  to  the  depositors  of  appellee  bank; 
that  the  bank  examiner  found  the  notes  among  the  assets 
of  the  bank  on  October  7,  1911,  and  did  not  know  and 
was  not  informed  that  appellant  made  any  claim  to 
them ;  that  appellant  after  the  failure  of  the  bank  ten- 
dered the  receipts  for  the  notes  and  demanded  the  notes 
of  the  officials  of  the  bank,  who  refused  to  return  them 
to  him. 

The  conclusions  of  law  were  in  favor  of  appellee,  that 
appellant  take  nothing  by  his  complaint.  The  judg- 
ment followed  the  conclusions  of  law.  The  errors  as- 
signed and  relied  on  for  reversal  are  that  the  court 
erred  in  its  conclusions  of  law  and  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  questions  presented  require  consideration  of  §10 

of  an  act  approved  March  8,  1907,  Acts  1907  p.  174, 

being  §3411  Burns  1914,  which  is  as  follows: 

1.  "Should  any  bank  organized  under  the  provisions 
of  this  act,  or  any  owner  or  owners  thereof,  hold 
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any  property  in  trust  for  another,  the  fact  of  such  trust, 
the  general  nature  and  character  thereof,  the  accept- 
ance of  the  same  and  the  amount  so  held  shall  be  set 
forth  in  an  instrument  to  be  executed  by  the  trustee 
and  acknowledged  by  him  before  a  notary  public. 
Within  fifteen  days  after  the  execution  of  such  an  in- 
strument it  shall  be  recorded  in  the  office  of  the  county 
recorder  of  the  county  in  which  such  bank  is  situated. 
Within  thirty  days  thereafter  the  original  instrument, 
together  with  the  certificate  of  the  county  recorder, 
showing  that  it  has  been  duly  recorded,  shall  be  filed 
with  the  auditor  of  state  with  a  record  fee  of  one  dol- 
lar for  the  state.  Should  such  instrument  not  be  so# 
recorded  and  filed  and  such  bank  should  be  wound  up, 
either  voluntarily  or  involuntarily,  then  the  property  so 
held  in  trust  shall  be  considered  a  part  of  the  assets  of 
such  bank,  provided  the  remaining  assets  are  not  suf- 
ficient to  pay  in  full  the  bona  fide  claims  of  all  deposi- 
tors. Until  such  claims  are  paid  in  full  all  persons 
shall  be  estopped  from  asserting,  as  against  such  de- 
positors, any  right,  title,  or  interest  in  and  to  the  prop- 
erty so  held  in  trust.     *     *     * " 

Appellant  contends  that  the  statute,  supra,  is  not  ap- 
plicable to  the  case  at  bar ;  that  the  notes  purchased  by 
him  were  not  held  in  trust  by  the  bank.  The  statute 
does  not  define  the  meaning  of  the  phrase,  "property  in 
trust  for  another,"  but,  considering  the  evident  pur- 
pose of  the  legislature  in  enacting  the  law,  as  gathered 
from  all  its  provisions,  we  think  it  was  intended  to  ap- 
ply to  notes  and  mortgages — property  held  by  a  bank, 
as  in  this  instance.  The  notes  so  held  gave  to  the 
bank  the  appearance  of  possessing  assets  it  did  not  in 

fact  have.    The  statute  only  operates  in  favor  of 
2.     depositors  when  the  bank  is  being  wound  up  and 

the  assets  are  insufficient  to  pay  them  in  full.  In 
fact  the  statute  is  drawn  on  the  theory  that  the  prop- 
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erty  thereby  made  available  to  depositors  under  the  con- 
ditions named  may  be  owned  by  some  one,  other  than 
the  bank,  who  for  failure  to  comply  with  the  statute 
is  estopped  to  assert  his  ownership  as  against  deposi- 
tors. If  the  other  assets  were  sufficient  to  pay  the 
depositors  in  full,  the  statute  would  have  no  application 
to  the  case  and  would  not  inure  to  the  benefit  of  the 
bank  against  a  bona  fide  owner  of  such  property.  While 
we  base  our  conclusion  mainly  on  the  apparent  inten- 
tion of  the  legislature  in  enacting  the  statute,  we  are 
aided  in  arriving  at  such  conclusion  by  the  broad  and 
comprehensive  meaning  ascribed  to  the  word 

3.  "trust."     In  its  simplest  elements,  a  trust  is  a 
confidence  reposed  in  one  person  by  another  with 

respect  to  property  held  by  the  former  for  the  benefit 
of  the  latter.  39"Cyc  18.  As  tending  to  support  our 
conclusion  that  the  facts  of  this  case  bring  it  within  the 
purview  of  the  statute,  we  cite  the  following:  5  Cyc 
518 ;  3  Am.  and  Eng.  Ency.  Law  824 ;  Story,  Bailments 
§41;  Mutual  Accident  Assn.  V.  Jacobs  (1892),  141  111. 
261,  31  N.  E.  414,  16  L.  R.  A.  516,  33  Am.  St.  302; 
Hunt  V.  Townsend  (1894),  (Tex.  Civ.  App.)  26  S.  W. 
310;  Peak  v.  Ellicott  (1883),  30  Kan.  156,  1  Pac.  499, 
46  Am.  Rep.  90;  Hale  V.  Rawallie  (1871),  8  Kan.  136. 
Appellee  contends  that  the  bank  did  not  receive  pay- 
ment  for  the  notes  and  that  the  purchase  of  the  notes 
was  a  transaction  between  appellant  and  the 

4.  cashier  personally.    The  transactions   all  took 
place  in  the  bank  with  the  cashier  while  he  was 

engaged  in  discharging  the  duties  of  his  official  posi- 
tion. The  receipt  of  the  consideration  for  the  notes  by 
the  cashier  at  the  bank  during  banking  hours  was  a 
payment  of  such  consideration  by  appellant  to  the  bank. 
Allison* V.  Hubbell  (1861),  17  Ind.  559;  East  River  Nat 
Vol.  64—15 
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Bank  v.  Gove  (1874),  57  N.  Y.  597;  EUicott  V.  Barnes 
(1884),  31  Kan.  170,  1  Pac.  767. 

While  there  is  a  finding  that  the  bank  did  not  re- 
ceive the  money,  it  is  also  found  that  appellant  paid  the 
cashier  for  the  notes.    The  finding  is  to  be  read 

5.  and  considered  in  its  entirety  and,  when  so  con- 
sidered, it  shows  that  the  cashier  received  the 

money  at  the  bank  during  regular  banking  hours  and 
that  it  was  entered  on  the  books  of  the  bank,  which  is 
sufficient  for  the  purpose  of  this  case,  since  there  is  no 
dispute  about  the  fact  that  appellant  left  the  notes  at 
the  bank  after  he  purchased  them  and  that  they  were 
among  the  apparent  assets  of  the  bank  when  it  was 
placed  in  liquidation,  and  no  claim  that  the  provisions 
of  the  statute,  supra,  were  complied -with/  Neither  is 
it  important  that  appellant  may  have  intended  to  evade 
taxation  on  the  notes,  nor  that  the  cashier  squandered 
the  funds  of  the  bank  in  speculating  or  gambling  trans- 
actions. 

The  notes  were  held  in  trust  by  the  bank  for  the 

owner.    The  funds  were  needed  to  pay  the  depositors 

and  were  taken  for  that  purpose  in  the  process  of 

6.  liquidation.    The  suit  was  not  begun  until  July, 
1912,  and  the  auditor  took  charge  of  the  bank 

on  November  3,  1911.  This  is  a  suit  for  conversion. 
Under  the  statute  aforesaid  the  notes  were  rightly 
taken  to  pay  the  depositors,  because  the  assets  of  the 
bank  were  insufficient  to  pay  them  in  full,  even  after 
including  in  the  assets  the  proceeds  of  the  notes  in  con- 
troversy. There  can  be  no  conversion  where  property 
is  rightfully  taken  in  pursuance  of  law.  Bixel  V.  Bixel 
(1886),  107  Ind.  534,  8  N.  E.  614;  Clegg  v.  Baumberger 
(1887),  110  Ind.  536,  9  N.  E.  700. 

The  ultimate  result  reached  by  the  trial  court  was 
right.    Where  this  is  the  case  erroneous  reasons  given 
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for  such  conclusion  or  intervening  errors  that 
7.    deprived  the  complaining  party  of  no  substan- 
tial right  afford  no  ground  for  reversal  of  the 

judgment.    Lake  Shore,  etc.,  R.  Co.  V.  Myers  (1912), 

52  Ind.  App.  59,  74,  98  N.  E.  654,  100  N.  E.  313; 

Olds  V.  Lochner  (1914),  57  Ind.  App.  269,  106  N.  E. 

889;  §§407,  700  Burns  1914,  §§398,  658  R.  S.  1881. 
In  reaching  this  conclusion  we  are  not  called  upon 

to  determine,  and  do  not  decide,  what,  if  any,  right  of 

action  appellant  may  have  against  the  bank  in  some 

appropriate  suit.    Judgment  affirmed. 

Note. — Reported  in  113  N.  E.  440.  Care  required  of  banks  as 
agents  or  bailees,  38  Am.  St.  773.  See  under  (1,  2),  5  Cyc  571; 
(3)  39  Cyc  17;   (5)  38  Cyc  2085. 


Union  Sanitary  Manufacturing  Company  v  . 

Davis. 

[No.  9,661.    Filed  April  5,  1917.] 

1.  Master  AND  SERVANT. — Workmen's  Compensation  Act. — Ap- 
peal from  Award. — Assignment  of  Error. — Questions  Pre- 
sented.— Under  §61  of  the  Workmen's  Compensation  Act 
(Acta  1915  p.  392)  as  amended  by  the  act  of  1917  (Acts  1917 
p.  154),  concerning  appeals  from  the  Industrial  Board,  an  as- 
signment of  error  that  an  award  is  contrary  to  law  is  suffi- 
cient to  present  both  the  sufficiency  of  the  facts  found  to  sus- 
tain the  award  and  of  the  evidence  to  sustain  the  finding  of 
facts,    p.  230. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Ac- 
tion for  an  Award. — Burden  of  Proof.— Under  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392),  in  an  action  for  an 
award  the  burden  is  on  the  plaintiff  to  prove  that  his  injuries 
were  caused  by  an  accident  arising  out  of  and  in  the  course  of 
the  employment,    p.  231. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — 
Right  to  an  Award. — Injuries  Sustained  in  an  Assault  by  Fel- 
low Servant. — Where  plaintiff,  a  moulder,  was  assaulted  dur- 
ing a  quarrel  over  the  non-repair  of  his  metal  ladle  with  a  fel- 
low servant,  whose  duties  did  not  include  such  repair  work, 
the  injury  was  not  one  arising  out  of  the  employment  within 
the  meaning  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392.    p.  281. 
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From  the  Industrial  Board  of  Indiana. 

Action  by  Frank  L.  Davis  under  the  Workmen's  Com- 
pensation Act  against  the  Union  Sanitary  Manufactur- 
ing Company.  From  an  award,  the  defendant  appeals. 
Reversed. 

Thomas  E.  Kane  and  Ralph  K.  Kane,  for  appellant. 
Cassius  M.  Gentry  and  Frank  5.  Campbell,  for  ap- 
pellee. 

Ibach,  P.  J. — This  is  an  appeal  from  the  award  of 
the  full  board.  The  facts  sufficiently  appear  from  the 
finding  of  facts  filed  with  the  record  and  are  as  follows : 

"On  the  21st  day  of  October,  1915,  the  plaintiff  was 
in  the  employment  of  the  defendant  at  its  factory  in  the 
city  of  Noblesville,  Hamilton  county,  State  of  Indiana, 
in  the  capacity  of  a  moulder  at  an  average  weekly  wage 
of  $12.00 ;  that  on  said  date  plaintiff  received  a  personal 
injury  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  resulting  in  a  compound  fracture  of 
the  olecranon  process  of  the  left  elbow,  and  a  slight 
scalp  wound  in  the  left  temporal  region,  requiring  two 
sutures ;  that  the  defendant,  by  and  through  its  officers 
and  agents,  had  actual  knowledge  of  the  plaintiff's  in- 
jury on  the  day  on  which  it  occurred;  that  the  plain- 
tiff's injury,  without  any  further  surgical  operation, 
has  produced  a  75%  permanent  impairment  of  the  nat- 
ural use  and  functions  of  the  plaintiff's  entire  left  arm ; 
that  by  a  proper  surgical  operation  the  degree  of  per- 
manent impairment  of  the  natural  use  and  functions  of 
said  arm  may  be  reduced  to  at  least  50%;  that  the 
particular  facts  attending  the  plaintiff's  injury  are  as 
follows:  That  the  plaintiff,  at  the  time  of  his  injury, 
was  working  in  the  defendant's  factory  in  the  city  of 
Noblesville,  Indiana,  as  a  moulder ;  that  under  the  terms 
of  his  employment  he  was  required  to  use,  during  the 
afternoon  of  each  day,  a  ladle  in  carrying  and  depos- 
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iting  in  the  proper  moulds,  moulten  metal ;  that  for  such 
purpose  he  was  provided  with  a  ladle  with  a  handle  of 
the  proper  length  to  be  suited  to  his  particular  use ;  that 
under  the  custom  of  the  work  in  the  defendant's  fac- 
tory the  ladles  were  required  to  be  relined  with  fire  clay 
during  the  forenoon  of  each  day  following  their  use 
during  the  afternoon  of  the  previous  day ;  that  the  plain- 
tiff had  used  his  ladle  on  the  afternoon  of  October  20th, 
1915,  and  had  placed  it  in  the  ladle  room  for  relining; 
that  on  the  afternoon  of  October  21st,  1915,  the  plain- 
tiff went  to  the  ladle  room  to  procure  his  ladle  and 
found  that  it  had  not  been  relined;  that  one  Walter 
Crawford,  -an  employe  of  the  defendant,  and  one  Rick 
McPherson,  also  an  employe  of  the  defendant,  were 
charged  with  the  special  duty  of  relining  the  ladles  of 
the  moulders;  that  on  the  afternoon  of  October  21st 
1915,  when  the  plaintiff  found  that  his  ladle  had  not 
been  relined,  he  made  complaint  thereof  to  Walter 
Crawford,  and  out  of  his  complaint  a  heated  argument 
arose  between  the  plaintiff  and  the  said  Walter  Craw- 
ford, taking  place  in  language  in  common  use  in  the  de- 
fendant's factory ;  that  as  a  result  of  said  argument  the 
said  Walter  Crawford  committed  an  assault  and  battery 
at  the  time,  upon  the  plaintiff,  with  an  iron  bar,  inflict- 
ing the  injuries  which  have  heretofore  been  described ; 
that  from  the  evidence* in  this  case  the  full  board  is 
unable  to  find  that  the  assault  and  battery  upon  the 
plaintiff  and  his  injuries  were  produced  by  the  wilful 
misconduct  of  the  plaintiff  or  that  he  was  the  aggressor 
in  the  encounter  which  resulted  in  his  injury ;  that  this 
proceeding  has  been  defended  without  just  ground 
therefor/' 

In  addition  to  the  foregoing  facts  the  uncontradicted 
evidence  shows  that  appellant  had  a  foreman  and  as- 
sistant foreman  oil  duty  at  its  plant  on  the  afternoon 
of  the  day  of  the  injury  and  that  it  was  a  part  of  their 
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duties  to  hear  complaints  on  the  part  of  the  men  and 
to  rectify  their  troubles;  that  it  was  the  duty  of  ap- 
pellee when  he  found  his  ladle  was  not  properly  lined  to 
report  it  to  the  foreman.  Appellee  did  not  complain  to 
either  the  foreman  or  assistant  foreman,  but  a  short 
time  prior  to  his  injury  did  complain  to  a  man  named 
McPherson  whose  duty  it  was  to  reline  hand-ladles,  the 
kind  appellee  was  using.  Appellee  as  a  witness  on  his  * 
own  behalf  testified  that  it  was  the  duty  of  the  fore- 
man to  see  that  everything  was  run  under  the  foundry 
laws  and  to  see  that  the  work  was  done  properly  by  the 
men ;  that  if  anything  was  wrong  in  the  shop  the  men 
went  to  the  foreman  with  their  complaints;  that  the 
proper  place  for  him  to  have  gone  with  'the  complaint 
that  his  ladle  was  not  lined,  or  was  improperly  lined, 
was  to  the  foreman,  but  that  he  met  Crawford  and  got 
into  a  controversy  with  him  over  his  ladle  not  being 
lined;  that  he  started  the  controversy.  The  uncontra- 
dicted evidence  further  shows  that  it  was  not  a  part  of 
Crawford's  duties  to  reline  hand-ladles,  but  that  this 
part  of  the  work  was  done  by  McPherson.  Crawford 
was  not  in  the  ladle  room  at  the  time  the  controversy 
arose  but  was  then  engaged  in  pouring  metal  near  the 
cupola ;  that  the  work  of  relining  ladles  was  done  in  the 
forenoon  and  the  injury  occurred  in  the  afternoon. 
Crawford  was  a  very  quiet  fellow  and  never  had  very 
much  to  say  and  got  along  well  with  the  men. 

One  of  the  errors  assigned  and  relied  on  for  reversal 
is  that  "  the  award  of  the  Industrial  Board  of  Indiana 

in  this  cause  is  contrary  to  law."     Under  §61 
1.    of  the  Workmen's  Compensation  Act  (Acts  1915 

p.  392)  as  amended  by  the  act  of  1917  (Acts 
1917  p.  154)  this  assignment  is  sufficient  to  present 
both  the  sufficiency  of  the  facts  found  to  sustain  the 
award  and  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  facts. 
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Section  2  of  the  original  act  provides:  "From  and 
after  the  taking  effect  of  this  act,  every  employer  and 
every  employee,  except  as  herein  stated,  shall  be  pre- 
sumed to  have  accepted  the  provisions  of  this  act  re- 
spectively to  pay  and  accept  compensation  for  personal 
injury  or  death  by  accident  arising  out  of  and  in  the 
course  of  the  employment,  and  shall  be  bound  thereby; 
*     *    *."     (Our  italics). 

It  is  the  contention  of  appellant  that  the  finding  does 
not  show  that  the  injury  of  the  appellee  arose  "out 
of  and  in  the  course  of  the  employment"  and  therefore 
the  award  is  contrary  to  law.  While  the  question  here 
presented  is  one  of  firtst  impression  in  this  State,  the 
language  italicized  is  identical  with  that  of  a  number 
of  statutes  of  other  states  and  with  that  of  the  British 
compensation  acts  from  which  many  provisions  of  the 
earlier  statutes  in  America  were  taken.  A  reading  of 
the  decisions  in  such  foreign  jurisdictions  will  there- 
fore be  helpful  in  determining  the  question  now  before 
us. 

The  burden  of  furnishing  evidence  from  which  the 

inference  could  be  reasonably  drawn  that  plaintiff's 

injuries  were  caused  by  an  "accident  arising  out 

2.  of  and  in  the  course  of  the  employment"  within 
the  meaning  of  the  Workmen's  Compensation 

Act,  rested  upon  plaintiff.  Dragovich  V.  Iroquois  Iron 
Co.  (1915),  269  111.  478,  109  N.  E.  999;  Savage's  Case 
(1915),  222  Mass.  205,  110  N.  E.  283;  Von  Ette's  Case 
(1916),  223  Mass.  56,  111  N.  E.  696,  L.  R.  A.  1916  D 
641;  Ohio  Bldg.  Vault  Co.  V.  Industrial  Board  (1917), 
277  111.  96,  115  N.  E.  149. 

It  has  been  held  that  an  injury  arises  "out  of"  the 

employment  "when  it  is  something  the  risk  of  which 

might  have  been  contemplated  by  a  reasonable 

3.  person,  when  entering  the  employment;  as  inci- 
dental to  it.     *     *     *    A  risk  may  be  incidental 
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to  the  employment  when  it  is  either  an  ordinary .  risk 
directly  connected  with  the  employment,  or  an  extraor- 
dinary risk  which  is  only  indirectly  connected  with  the 
employment  owing  to  the  special  nature  of  the  employ- 
ment ;"  and  that  an  injury  arises  "in  the  course  of  the 
employment"  if  it  "occurs  while  the  employe  is  doing 
what  a  man  so  employed  may  reasonably  do  within  a 
time  during  which  he  is  employed,  and  at  a  place  where 
he  may  reasonably  be  during  that  time."  Bryant  V. 
Fissell  (1913),  84  N.  J.  Law  72,  86  Atl.  458,  3  N.  C. 
C.  A.  585. 

In  the  case  of  Ohio  Bldg.  Vavlt  Co.  V.  Industrial 
Board,  supra,  a  night  watchm&n  was  assaulted  and 
killed  while  on  duty,  and  it  was  contended  that  the 
death  did  not  arise  out  of  the  employment.  In  dispos- 
ing of  the  question  there  presented  the. court  said:  "We 
are  not  intending  to  hold  that  any  assault  on  an  employe 
while  in  the  discharge  of  his  duties  arises  out  of  his  em- 
ployment. Such  an  assault  only  arises  out  of  his  em- 
ployment  in  a  case  where  the  duties  of  the  employe 
are  such  as  are  likely  to  cause  him  to  have  to  deal 
with  persons  who  in  the  nature  of  things  are  liable  to 
attack  him." 

In  other  cases  it  is  held  that  an  injury  arises  "out 
of"  the  employment  when  there  is  apparent  to  the  ra- 
tional mind,  upon  consideration  of  all  the  circum- 
stances, a  causal  connection  between  the  conditions 
under  which  the  work  is  required  to  be  performed  and 
the  resulting  injury.  Under  this  test,  if  the  injury  can 
be  seen  to  have  followed  as  a  natural  incident  of  the 
work  and  to  have  been  contemplated  by  a  reasonable 
person,  familiar  with  the  whole  situation,  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the  employ- 
ment then  it  arises  "out  of"  the  employment.  But  it 
excludes  an  injury  which  cannot  fairly  be  traced  to  the 
employment  as  a  contributing  proximate  cause,  and 
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which  comes  from  a  hazard  to  which  the  workmen 
would  have  been  equally  exposed  apart  from  the  em- 
ployment. The  causative  danger  must  be  peculiar  to 
the  work,  and  not  common  to  the  neighborhood.  It 
must  be  incidental  to  the  character  of  the  business,  and 
not  independent  of  the  relation  of  master  and  servant. 
It  need  not  have  been  foreseen  or  expected,  but  after 
the  event  it  must  appear  to  have  had  its  origin  in  a 
risk  connected  with  the  employment,  and  to  have  flowed 
from  that  source  as  a  rational  consequence.  McNicol's 
Case  (1913),  215  Mass.  497,  102  N.  E.  697,  L.  R.  A. 
1916  A  306;  Coronado  Beach  Co.  V.  Pillsbury  (1916), 
172  Cal.  682,  158  Pac.  212,  L.  R.  A.  1916  F  1164;  Fed- 
eral Rubber  Mfg.  Co.  V.  Havolic  (1916),  162  Wis.  341, 
156  N.  W.  143,  L.  R.  A.  1916  D  968 ;  Mitchinson  V.  Day 
Bros.  (1913),  6  B.  W.  C.  C.  190  C.  A.;  Fitzgerald  V. 
Clark  &  Son  (1908),  L.  R.  2  K.  B.  796,  77  L-  J.  K.  B. 
1018;  Pierce  V.  Boyer-Van  Kuren  Lumber,  etc.,  Co. 
(1916),  99  Neb.  321,  156  N.  W.  509,  L.  R.  A.  1916  D 
970;  Walther  V.  American  Paper  Co.  (1916),  89  N.  J. 
Law  732,  98  Atl.  264.  1  Honnold,  Workmen's  Compen- 
sation §§101,  116.  In  the  authority  last  cited,  the 
author  says:  "The  words  'out  of  point  to  the  origin 
and  cause  of  the  accident  or  injury;  the  words  'in 
course  of  to  the  time,  place  and  circumstances  under 
which  the  accident  or  injury  takes  place.  *  *  * 
The  character  or  quality  of  the  accident  as  conveyed 
by  the  words  'out  of  involves  the  idea  that  the  accident 
is  in  some  sense  due  to  the  employment.  It  must  re- 
sult from  a  risk  reasonably  incident  to  the  employ- 
ment." 

At  most  appellee  and  Crawford  were  fellow  servants. 
There  is  no  finding  that  it  was  a  part  of  appellee's 
duties  under  his  employment  to  make  complaint  to 
Crawford  because  of  his  ladle  not  being  relined  and  no 
facts  are  found  from  which  such  an  inference  can  fairly 
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and  reasonably  be  drawn.  Applying  the  principles  of 
law  above  announced  to  the  facts  of  this  case  the  in- 
jury did  not  arise  "out  of"  the  employment  as  such 
phrase  is  used  in  the  act.  Stress  seems  to  have  been 
given  to  the  mere  fact  of  employment  which  is  unwar- 
ranted by  the  law.  In  other  words,  it  appears  to  have 
been  the  conclusion  of  the  board  that  "but  for  the  em- 
ployment, there  would  have  been  no  quarrel,  and,  with- 
out the  quarrel,  the  injury  would  not  have  been  in- 
flicted." "'It  is  not  enough  for  the  applicant  to  say, 
"The  accident  would  nbt  have  happened  if  I  had  not 
been  engaged  in  that  employment,  and  if  I  had  not  been 
in  that  particular  place?"  He  must  go  further  and 
must  say,  "The  accident  arose  because  of  something  I 
was  doing  in  the  course  of  my  employment,  or  because 
I  was  exposed  by  the  nature  of  my  employment  to 
some  peculiar  danger/"  Shaw  V.  MacFarlane  (1914), 
8  B.  W.  C.  C.  382,  390,  391.  To  the  same  effect,  see 
Ely  V.  M.  S.  Brooks  &  Son,  1  Conn.  Comp.  Dec.  390 
(superior  court  reversing  commissioner) ;  Madden's 
Case  (1916),  222  Mass.  487,  494,  111  N.  E.  379,  382, 
L.  R.  A.  1916  D  1000.  In  the  case  last  cited  the  court 
said:  "The  act  is  not  a  substitute  for  disability  or  old 
age  pensions.  It  cannot  be  strained  to  include  that 
kind  of  relief.  Its  ultimate  purpose  merely  is  to  treat 
the  cost  of  personal  injuries  incidental  to  the  employ- 
ment as  a  part  of  the  costs  of  the  business.  It  does  not 
afford  compensation  for  injuries  or  misfortunes  which 
merely  are  contemporaneous  or  coincident  with  the  em- 
ployment or  collateral  to  it.  *  *  *  The  relief  is  so 
new  that  the  tendency  may  be  to  inquire  only  as  to  the 
employment  and  the  injury  and  assume  that  these  two 
factors  constitute  ground  for  compensation.  But  the 
essential  connecting  link  of  direct  causal  connection  be- 
tween the  personal  injury  and  the  employment  must 
be  established  before  the  act  becomes  operative.    The 
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personal  injury  must  be  the  result  of  the  employment 
and  flow  from  it  as  the  inducing  proximate  cause.  The 
rational  mind  must  be  able  to  trace  the  resultant  per- 
sonal injury  to  a  proximate  cause  set  in  motion  by  the 
employment  and  not  by  some  other  agency,  or  there  can 
be  no  recovery."  As  tending  to  support  our  conclusion 
on  the  question  presented,  see  also:  In  re  Krupyak, 
Ohio  Ind.  Comm.  No.  95747,  July  8,  1915,  11  N.  C. 
C.  A.  note,  237 ;  In  re  Luty,  Ohio  Ind.  Comm.  No.  95220, 
Oct.  5,  1915, 11  N.  C.  C.  A.  note,  239 ;  Pease  v.  Employ- 
ers', etc.,  Assur.  Corp.,  Mass.  Workm.  Comp.  Cas.  No. 
2202,  Dec  8,  1915,  11  N.  C.  C.  A.  note,  239,  240 ;  In  re 
Chaney,  Ohio  Ind.  Comm.  No.  118908,  Oct.  29,  1915,  11 
N.  C.  C.  A.  note,  242,  243 ;  In  re  Burt,  Ohio  Ind.  Comm. 
No.  82519,  July  6,  1915,  11  N.  C.  C.  A.  note,  244.  Judg- 
ment reversed. 

NOTE. — Reported  in  115  N.  E.  697.  Workman's  compensation: 
injuries  "arising  out  of  and  in  the  course  of"  the  employment, 
L.  R.  A.  1916A  40,  232;  Ann.  Cas.  1914B  498,  1916B  1293. 
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[No.  9,058.    Filed  June  23,  1916.    Rehearing  denied  December 
12,  1916.     Transfer  denied  April  5,  1917.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Action. — Ver- 
dict.— Answer  to  Interrogatories. — In  an  action  by  a  mine  em- 
ploye for  injuries  sustained  when  his  hand  was  caught  in  the 
unguarded  cogwheel  on  a  pump,  where  the  answers  to  special 
interrogatories,  while  contradictory  to  some  extent,  show  that 
it  was  proper  for  one  of  plaintiff's  age  and  experience,  with 
knowledge  of  the  unguarded  cogwheels,  to  clean  the  machinery 
while  in  motion,  that  he  was  required  to  do  so,  that  he  did  not 
know  and  appreciate  the  danger  of  his  work,  and  that  he  sug- 
gested that  the  guard,  which  had  become  detached  from  the 
machine,  be  repaired  and  the  foreman  promised  to  have  it 
done,  such  answers  do  not  show  that  plaintiff  was  negligent 
and  a  motion  for  judgment  on  the  interrogatories  notwith- 
standing the  general  verdict  for  plaintiff  was  properly  over- 
ruled,   p.  242. 
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2.  Judgment. — Motion  to  Modify. — Requisites. — A  motion  to 
modify  a  judgment  which  does  not  indicate  in  what  respect  or 
to  what  extent  it  should  be  modified  is  insufficient  to  entitle 
the  complaining  party  to  any  relief,    p.  244. 

3.  Judgment. — Motion  to  Vacate. — Requisites. — Statute. — A  mo- 
tion to  vacate  and  set  aside  a  judgment  for  insufficiency  of 
evidence  and  because  it  is  contrary  to  law  is  improper,  as  the 
relief  sought  must  be  obtained  under  §585,  cl.  6,  Burns  1914, 
§559  R.  S.  1889,  through  the  medium  of  a  motion  for  a  new 
trial,    p.  244 

4.  Judgment. — Action  in  Tort. — Error  in  Assessment  of  Re- 
covery.— Error  in  the  assessment  of  the  amount  of  recovery 
is  not  a  proper  ground  for  a  motion  for  a  new  trial  in  a  case 
sounding  in  tort.    p.  245. 

5.  Master  and  Servant. — Injuries  to  Servant. — Trial. — Inter- 
rogatory Requiring  Jury  to  Itemize  Damages. — In  an  action 
by  an  infant  for  personal  injuries,  where  the  issues  presented 
no  claim  for  services  from  the  time  of  the  injury  until  plain- 
tiff reached  his  majority  and  the  assessment  of  such  dam- 
ages was  not  authorized  by  the  instructions,  an  interrogatory 
asking  the  jury  whether  their  verdict  included  anything  for 
loss  of  time  and,  earning  capacity  until  plaintiff  became  twen- 
ty-one years  of  age,  was  improper  both  as  being  without  the 
issues  and  because  it  asked  the  jury  to  itemize  the  amounts  en- 
tering into  a  verdict  in  an  action  sounding  in  tort,  and  such 
interrogatory  and  the  affirmative  answer  thereto  must  be 
treated  as  surplusage,    p.  245. 

6.  Trial. — Verdict. — Damages. — Improper  Elements. — Necessity 
of  Objection. — Where,  in  an  action  for  personal  injuries,  the 
jury's  answer  to  an  improper  interrogatory  submitted  by  de- 
fendant disclosed  that  the  verdict  included  an  unauthorized 
element  of  damages,  defendant  waived  the  error,  if  any,  by 
failure  to  move  the  court  to  have  the  jury  reconsider  the 
amount  of  damages  awarded  and  to  give  special  instructions 
to  eliminate  the  improper  element  from  the  verdict,    p.  246. 

7.  Damages. — Personal  Injuries. — Excessive  Damages. — A  ver- 
dict for  $5,000  reduced  by  a  remittitur  to  $4,400  is  not  exces- 
sive for  the  loss  of  the  left  hand  at  the  wrist  by  a  boy  seven- 
teen years  of  age  and  earning  $2.48  per  day,  where  the  evi- 
dence does  not  indicate  that  the  jury  was  influenced  by  preju- 
dice, partiality  or  corruption  in  determining  the  amount  of  the 
award,    p.  247. 

8.  Appeal. — Review. — Harmless  Error. — Refusal  to  Withdraw 
Evidence. — The  refusal  of  the  trial  court  to  withdraw  from 
the  consideration  of  the  jury  evidence  applicable  to  a  para- 
graph of  complaint  which  was  dismissed  is  not  reversible  error, 
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where  such  evidence  was  also  admissible  under  another  para- 
graph,   p.  247. 

9.  Appeal. — Review. — Harmless  Error. — Submission  of  Issues 
to  Jury. — The  refusal  of  the  trial  court  to  withdraw  a  personal 
injury  case  from  the  jury  upon  the  dismissal  of  one  paragraph 
of  complaint  was  proper  where  the  court  in  its  instructions 
limited  recovery  to  the  remaining  paragraphs,    p.  248. 

10.  Trial. — Instructions. — Necessity  of  Requesting. — Where  the 
trial  court,  upon  the  dismissal  of  one  paragraph  of  complaint, 
gave  instructions  limiting  recovery  to  the  remaining  para- 
graphs and  upon  the  subject  of  the  application  of  the  evi- 
dence thereto,  and  the  instructions  were  correct  as  far  as  they 
went,  defendant,  if  dissatisfied,  should  have  requested  more 
complete  instructions,    p.  249. 

11.  Master  and  Servant. — Injuries  to  Servant. — Action. — Evi- 
dence.— Sufficiency. — Promise  to  Repair. — In  an  action  for  per- 
sonal injuries,  the  jury's  finding  that  defendant  promised  plain- 
tiff that  he  would  repair  the  guard  on  the  machine  causing  the 
injury  is  sustained  by  the  evidence,  in  the  absence  of  proof  of 
an  express  promise,  where  the  conduct  and  conversation  of  the 
parties  are  sufficient  to  warrant  the  inference  drawn  by  the 
jury.    p.  249. 

12.  Master  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk. — Statutes. — In  an  action  for  personal  injuries  based  on 
the  Employer's  Liability  Act  of  1911  (Acts  1911  p.  145,  §8020a 
et  seq.  Burns  1914),  where  the  complaint  alleges  facts  showing 
that  the  machinery  causing  the  injury  was  unsafe  because  the 
cogwheels  were  not  properly  guarded  and  that  it  was  practi- 
cable to  guard  the  same  as  required  by  the  Factory  Act  of 
1899  (Acts  1899  p.  231,  §8029  Burns  1914),  the  defense  of  as- 
sumption of  risk  is  not  available,  so  that  in  such  action  proof 
that  the  master  promised  to  replace  the  guard  was  unneces- 
sary to  relieve  the  injured  servant  from  assuming  the  risk 
incident  to  the  unguarded  cogwheels,    p.  249. 

13.  APPEAL. — Review. — Harmless  Error. — Failure  to  Answer 
Special  Interrogatories. — The  failure  of  the  trial  court  to  re- 
quire the  jury  to  answer  interrogatories  conditioned  on  an  af- 
firmative answer  to  a  preceding  interrogatory  to  which  the  jury 
answered  "no  evidence,"  was  not  prejudicial  error,    p.  250. 

From  Greene  Circuit  Court;  Theodore  E.  Stinkard, 
Judge. 

Action  by  Julius  A.  Epple,  by  his  next  friend,  Thomas 
B.  Campbell,  against  the  Queen  Coal  and  Mining  Com- 
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pany.     From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

James  Bingham  and  Remster  A.  Bingham,  for  ap- 
pellant. 
Charles  E.  Henderson,  for  appellee. 

FELT,  J. — This  is  an  action  for  damages  for  personal 
injuries.  The  complaint  was  in  four  paragraphs,  but 
at  the  conclusion  of  the  evidence  appellee  dismissed  the 
fourth  paragraph.  Issues  were  joined  by  general  de- 
nial. A  trial  by  jury  resulted  in  a  verdict  for  appellee 
in  the  sum  of  $5,000. 

The  errors' assigned  and  not  waived  are,  in  substance, 
as  follows:  (1)  Overruling  appellant's  motion  for  judg- 
ment on  the  answers  of  the  jury  to  the  interrogatories, 
notwithstanding  the  general  verdict ;  (2)  overruling  ap- 
pellant's motion  for  a  new  trial ;  (3)  overruling  appel- 
lant's motion  to  modify  and  vacate  the  judgment. 

Each  paragraph  of  the  complaint  alleges,  in  sub- 
stance, the  relation  of  master  and  servant  between  ap- 
pellant and  appellee  and  that  appellee  was  seventeen 
years, old  at  the  time  of  his  injury  complained  of  and 
received  $2.48  per  day  for  his  work;  that  appellant  had 
in  its  mine  an  electric  pump  used  to  pump  water  out 
of  the  mine;  that  on  this  pump  there  were  two  cog- 
wheels which  meshed  and  over  which  there  had  origin- 
ally been  constructed  a  guard  which  made  the  place 
and  the  machine  safe ;  that  the  set  screw  which  held  the 
guard  in  position  broke,  and  the  guard  came  off  and  re- 
mained off  for  about  one  week  prior  to  appellee's  injury; 
that  the  place  and  the  machine  were  dangerous  when  the 
guard  was  off;  that  appellant  knew  of  the  danger  long 
enough  to  have  replaced  the  guard  before  appellee  was 
injured;  that  it  was  appellee's  duty  to  clean  and  oil  the 
machinery,  and  while  doing  so  in  the  usual  and  custom- 
ary manner,  by  using  waste  provided  by  appellant  for 
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that  purpose,  the  waste  which  he  held  in  his  hand  caught 
in  the  unguarded  cogs,  whereby  his  left  hand  was  drawn 
into  the  meshes  of  the  cogwheels  and  so  injured  that 
it  was  necessary  to  amputate  it  at  the  wrist,  which  was 
done  shortly  after  the  injury  was  received. 

The  first  paragraph  is  drawn  on  the  theory  of  the 
duty  of  the  master  to  furnish  a  safe  place  for  the  serv- 
ant to  work  and  suitable  and  safe  tools  and  machinery 
with  which  to  do  the  work  assigned ;  that  appellee  was 
young,  ignorant  and  inexperienced,  and  did  not  know 
or  comprehend  the  danger  of  working  around  said  un- 
guarded cogwheels ;  that  appellant  knew  of  the  dangers 
incident  to  the  unguarded  cogwheels  and  of  appellee's 
ignorance  and  inexperience,  and  negligently  failed  and 
neglected  to  discharge  its  duty  and  to  instruct  appellee 
in  regard  to  his  work  and  to  warn  him  of  the  dangers 
incident  thereto;  that  it  negligently  ordered  appellee 
to  start  the  pump  and  to  clean  and  oil  the  machinery; 
that  such  order  was  given  by  appellant's  mine  boss  who 
at  the  time  had  charge  of  the  ways,  works  and  machinery 
of  appellant  in  its  mine  and  to  whose  orders  appellee 
was  bound  to  conform  and  obey;  that  in  obedience  to 
such  order  he  started  the  pump  and  undertook  to  clean 
and  oil  the  machinery  and  while  so  doing  was  injured 
in  the  manner  aforesaid ;  that  it  was  the  custom  in  said 
mine,  long  known  and  acquiesced  in  by  appellant,  to 
clean  and  oil  the  machinery  while  in  operation. 

The  second  paragraph  is  substantially  like  the  first, 
but  it  also  alleges  that  appellant  was  notified  that  the 
aforesaid  guard  was  off  and  that  it  thereupon  promised 
appellee  to  replace  and  repair  the  same;  that  appellee 
relied  upon  such  promise,  and  at  appellant's  request  con- 
tinued to  work  about  and  with  said  unguarded  ma- 
chinery; that  appellant  negligently  failed  to  keep  its 
promise  to  replace  said  guard  and  the  machinery  re- 
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mained  so  unguarded  for  about  one  week  and  until  ap- 
pellee was  injured. 

The  third  paragraph  contains  the  same  general  aver- 
ments as  the  first  and  second  and  is  based  upon  the 
Employers'  Liability  Act  of  1911  (Acts  1911  p.  145, 
§8020a  et  seq.  Burns  1914) .  It  alleges  that,  on  September 
17,  1912,  and  prior  and  subsequent  thereto,  appellant 
was  a  corporation  under  the  laws  of  the  State  of  Indiana 
and  engaged  in  the  business  of  mining  and  selling  coal ; 
that  on  said  day  it  employed  in  its  mine  more  than  five 
men;  that  it  had  in  its  mine  the  pump  and  machinery 
aforesaid ;  that  it  was  appellant's  duty  to  furnish  appel- 
lee a  reasonably  safe  place  in  which  to  work  and  reason- 
ably safe  machinery  and  appliances  with  which  to  work ; 
that  it  negligently  violated  said  duty  by  permitting  said 
guard  to  remain  off  and  said  cogwheels  to  be  and  re- 
main unguarded ;  that  by  reason  of  said  guard  being  off 
said  cogwheels  and  machinery  were  unsafe,  defective 
and  dangerous;  that  said  cogwheels  could  have  been 
guarded  without  in  anywise  interfering  with  the  free 
use  and  operation  of  said  machinery  and  the  purpose 
the  same  was  intended  to  serve;  that  appellant  knew 
of  the  unguarded  cogwheels  in  time  to  have  replaced  the 
guard  and  make  the  place  and  machinery  safe,  but  neg- 
ligently failed  so  to  do  and  negligently  ordered  appellee 
to  work  with,  in  and  about  the  unguarded  machinery, 
and  while  so  doing  in  obedience  to  such  orders  he  was 
injured. 

The  fourth  paragraph  which  was  dismissed  proceeded 
on  the  theory  of  a  statutory  duty  to  guard  the  cogwheels 
which  caused  appellee's  injury,  and  a  failure  so  to  do. 

The  answers  of  the  jury  to  the  interrogatories  are, 
in  substance,  as  follows:  That  prior  to  the  injury  ap- 
pellee had  no  experience  in  operating  the  pump  and  ma- 
chinery ;  that  appellee  knew  the  machinery  was  un- 
guarded before  he  was  injured,  and  when  injured  was 
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engaged  in  cleaning  the  machinery ;  that  his  injury  was 
caused  by  the  absence  of  the  guard  and  by  doing  the 
work  while  the  machinery  was  in  operation;  that  ap- 
pellee knew  and  appreciated  that  if  his  hand  was  caught 
in  the  meshes  of  the  cogwheels  he  would  be  injured, 
but  did  not  know  and  appreciate  the  danger  of  placing 
his  left  hand  so  close  to  the  meshes  of  the  cogwheels 
while  in  operation  that  the-  waste  held  in  his  hand 
would  be  caught  in  the  cogwheels;  that  at  the  time 
of  his  injury  he  did  not  pay  particular  attention  to  as- 
certain whether  the  guard  was  over  the  wheels  or  how 
close  the  waste  in  his  hand  came  to  the  cogs;  that  it 
was  proper  for  one  of  appellee's  age  and  experience 
with  knowledge  of  the  unguarded  cogwheels  to  under- 
take to  clean  the  machinery  while  in  motion ;  that  the 
machinery  could  have  been  as  readily  cleaned  when  not 
running  as  when  in  motion ;  that  appellee's  father  was 
the  mine  boss  and  he  was  not  ordered  to  clean  the  ma- 
chinery while  running ;  that  appellee  knew  how  to 
start  and  stop  the  machinery  and  he  "was  required  to 
clean  the  machinery  in  its  unguarded  condition  while 
it  was  running;"  that  the  foreman  required  him  to  do 
so;  that  appellee  suggested  that  the  repairs  be  made 
and  a  promise  was  made  to  him  by  the  foreman  to  re- 
pair the  guard ;  that  appellee  suggested  that  the  guard 
be  repaired  to  prevent  an  accident;  that  appellee  did 
not  know  and  appreciate  the  danger  of  operating  the 
machinery  with  the  guard  off ;  that  the  machinery  could 
have  been  cleaned  with  safety  while  not  in  operation, 
but  with  some  inconvenience. 

Interrogatory  No.  66  and  the  answer  thereto  are  as 
follows :  "If  your  verdict  is  for  the  plaintiff,  do  you  in- 
clude anything  in  your  verdict  for  loss  of  time  and 
earning  capacity  from  the  time  the  plaintiff  received 
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his  alleged  injuries  to  the  time  he  will  become  twenty- 
one  years  of  age  ?    Ans.    Yes." 

Appellant  contends  that  the  answers  to  the  interroga- 
tories show  conclusively  that  appellee  was  guilty  of  neg- 
ligence that  contributed  to  his  injury  in  this: 

1.  that  he  knew  the  guard  was  off  and  was  experi- 
enced in  the  work  he  was  doing  and  could  have 
stopped  the  pump  and  thereby  could  have  cleaned  and 
oiled  the  machinery  in  absolute  safety. 

The  answers  do  not  support  this  contention  but  are 
quite  conclusive  to  the  contrary.  They  show  that  it 
was  proper  for  one  of  appellee's  age  and  experience, 
with  knowledge  of  the  unguarded  cogwheels,  to  clean 
the  machinery  while  in  motion;  that  he  was  required 
to  do  so ;  that  he  did  not  know  and  appreciate  the  dan- 
ger of  his  work;  that' he  suggested  that  the  guard  be 
repaired  and  the  foreman  promised  to  have  it  done. 
While  there  is  some  contradiction  in  the  answers,  they 
fall  far  short  of  showing  that  an  ordinarily  prudent 
persoh  of  appellee's  age  and  experience  in  the  exercise 
of  ordinary  care  for  his  own  safety,  under  the  circum- 
stances of  this  case,  would  not  have  undertaken  to  clean 
and  oil  the  machinery  while  in  motion  as  appellee  was 
doing  when  injured.  The  court  therefore  did  not  err 
in  overruling  the  motion  for  judgment  on  the  answers 
to  the  interrogatories.  Jenney  Electric  Mfg.  Co.  V. 
Flannery  (1912),  53  Ind.  App.  397,  408,  98  N.  E.  424; 
Nordyke  &  Marman  Co.  v.  Hilborg  (1916),  62  Ind.  App. 
196,  110  N.  E.  684;  McFarlan  Carriage  Co.  V.  Potter 
(1899),  153  Ind.  107,  114,  53  N.  E.  465;  Lagler  V.  Roch 
(1914) ,  57  Ind.  App.  79, 104  N.  E.  Ill ;  Nat  Fire  Proof- 
ing Co.  V.  Smith  (1913),  55  Ind.  App.  124,  99  N.  E. 
829.       . 

Among  the  grounds  for  a  new  trial  appellant  alleges  : 
That  the  damages  are  excessive;  that  "the  assessment 
of  the  amount  of  plaintiff's  recovery  is  erroneous,  being 


NOVEMBER  TERM,  1916.  243 

Queen  Coal,  etc.,  Co.  v.  Epple — 64  Ind.  App.  235. 

too  large  in  that  the  jury  by  its  verdict  included  therein 
loss  of  time  of  plaintiff  and  loss  of  earning  capacity  of 
plaintiff  from  the  time  plaintiff  received  his  injuries 
until  he  shall  become  twenty-one  years  of  age." 

Immediately  following  the  entry  of  the  overruling  of 
appellant's  motion  for  judgment  on  the  answers  to  the 
interrogatories,  the  record  shows  the  following: 

"And  the  court  now  considers  the  evidence  with 
reference  to  interrogatory  No.  66  and  the  answer 
thereto  heretofore  returned  in  this  cause,  and  being 
fully  advised  in  the  premises  now  orders  the  plain- 
tiff to  file  and  enter  a  remittitur  in  the  sum  of 
$600.00,  and  upon  plaintiff's  refusal  to  so  enter  the 
same  within  ten  days- a  new  trial  will  be  granted  in 
this  cause:  And  the  plaintiff  objects  to  the  order 
so  made,  and  now  the  plaintiff  enters  a  remittitur 
for  $600.00,  which  remittitur  is  in  words  and  fig- 
ures as  follows,  to  wit:  *  *  *  and  now  the 
court  having  considered  the  motion  for  a  new  trial, 
and  being  fully  advised  in  the  premises  overrules 
the  same  and  the  defendant  at  the  time  excepts. 
And  now  the  court  sustains  the  motion  of  the  plain- 
tiff for  judgment  on  the  verdict  in  the  sum  of  $4,- 
400.00.  *  *  *  Defendant  in  the  above  entitled 
cause  moves  the  court  to  modify  and  vacate  the 
judgment  in  the  above  entitled  cause  for  each  of 
the  reasons  and  on  each  of  the  grounds,  to  wit : 

"That  the  answer  of  the  jury  to  interrogatory 
66  shows  that  there  is  included  in  the  verdict  in  said 
cause  damages  for  loss  of  time  and  earning  ca- 
pacity from  the  time  plaintiff  was  injured  to  wit:     * 
17  years  and  one  month  old  to  21  years  of  age. 

"That  the  jury  erroneously  included  in  its  verdict 
improper  elements  of  damage. 

"That  the  jury  included  in  its  verdict  a  substan- 
tial element  of  damage  entirely  outside  the  issues  in 
said  cause  as  shown  by  the  answer  of  the  jury  to  in- 
terrogatory 66. 

"That  the  jury  included  in  its  verdict  a  substan- 
tial element  of  damage  not  included  in  the  issues  of 
said  cause  with  reference  to  which  no  evidence  was 
introduced  in  the  trial  of  said  cause,  and  the  de- 
fendant has  had  no  hearing  in  the  trial  of  said 


cause." 
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The  judgment  follows  the  foregoing  statement  and 
in  a  part  of  the  same  entry  it  is  shown  that  "the  defend- 
ant files  a  written  motion  to  modify,  vacate  and 

2.  set  aside  the  judgment/'  the  grounds  of  which 
are  as  above  shown.    The  court  overruled  the 

motion  and  appellant  has  assigned  such  ruling  as  in- 
dependent error,  and  has  also  made  the  substance  of  the 
answer  to  interrogatory  No.  66  a  part  of  its  motion  for 
a  new  trial  as  above  shown.  The  motion  is  confusing 
in  this:  that  it  asks  for  relief  on  two  inconsistent 
grounds,  viz.,  that  the  judgment  be  modified  and  that 
it  be  vacated.  The  motion  does  not  indicate  in  what 
respect  or  to  what  extent  the  judgment  should  be  modi- 
fied, and  is  therefore  insufficient  to  entitle  appellant 
to  any  relief  by  a  modification  of  the  judgment.  Thomas 
v.  Felt  (1898),  21  Ind.  App.  265,  270,  52  N.  E.  171; 
Hormann  v.  Hartmetz  (1890),  128  Ind.  353,  358,  27  N. 
E.  731;  Chicago,  etc.,  R.  Co.  v.  Eggers  (1896),  147 
Ind.  299,  303,  45  N.  E.  786;  Stout  V.  Curry  (1887),  110 
Ind.  514,  515,  11  N.  E.  487;  Borror  V.  Carrier  (1904), 
34  Ind.  App.  353,  372,  73  N.  E.  123 ;  Elliott,  App.  Proc. 
§§345,  346. 

If  we  disregard  the  part  of  the  motion  that  seeks  a 

modification  of  the  judgment  as  surplusage,  we  have 

a  motion  to  vacate  and  set  aside  the  judgment  as 

3.  an  entirety  on  the  grounds  alleged.    If  appel- 
lant is  entitled  to  have  the  judgment  set  aside 

either  on  the  ground  of  insufficiency  of  evidence,  or  on 
the  ground  that  it  is  contrary  to  law,  the  statute  author- 
izes and  requires  such  relief  to  be  obtained  by  motion 
for  a  new  trial.  The  motion  as  presented  is  not  rec- 
ognized by  our  practice  and  the  relief  sought  must  be 
obtained,  if  at  all,  under  the  motion  for  a  new  trial. 
§585,  cl.  6,  Burns  1914,  §559  R.  S.  1881 ;  Elliott,  App. 
Proc.  §350. 
While  error  in  the  assessment  of  the  amount  of  re- 
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covery  is  not  a  proper  ground  for  a  motion  for  a  new 
trial  in  a  case  sounding  in  tort,  appellant  has  also 

4.  alleged  that  the  damages  are  excessive,  and  we 
therefore  proceed  to  determine  the  question  from 

a  consideration  of  the  motion  for  a  new  trial.    The  mo- 
tion shows  that  the  contention  as  to  excessive  damages 
is  based  largely  on  the  answer  of  the  jury  to  interroga- 
tory No.  66.    We  are  therefore  called  upon  to 

5.  decide  whether  the  interrogatory  was   proper 
under  the  issues,  and,  if  proper,  whether  we  can 

look  to  the  answers  of  the  jury  to  the  interrogatories 
to  determine  whether  the  damages  assessed  are  exces- 
I  sive. 

The  interrogatory,  in  effect,  calls  upon  the  jury  to 
itemize  the  amounts  entering  into  the  verdict  and  this 
is  not  permissible  in  a  tort  case.  Furthermore  the  is- 
sues present  no  claim  for  services  from  the  time  of  the 
injury  until  appellee  became  twenty-one  years  of  age 
and  the  instructions  did  not  authorize  the  assessment 
of  any  such  damages.  The  question  was  therefore  im- 
proper and  did  not  bear  upon  any  issue  in  the  case. 
The  interrogatory  being  improper,  it  and  the  answer 
thereto  must  be  treated  as  surplusage  and  can  have 
no  effect  on  the  decision  of  the  question  relating  to  the 
amount  of  the  damages  awarded.  §572  Burns  1914, 
Acts  1897  p.  128;  Cleveland,  etc.,  R.  Co.  v.  Miller 
•  (1905),  165  Ind.  381,  389,  391,  74  N.  E.  509;  Farmers 
Ins.  Assn.  v.  Reavis  (1904),  163  Ind.  321,  324,  70  N.  E. 
518,  71  N.  E.  905;  Louisville,  etc.,  R.  Co.  v.  Bates 
(1896),  146  Ind.  564,  570,  45  N.  E.  108;  Valparaiso 
Lighting  Co.  V.  Tyler  (1911),  177  Ind.  278,  287,  96  N. 
E.  768;  Roller  V.  Kling  (1897),  150  Ind.  159,  161,  49  N. 
E.  948 ;  Skillen  V.  Jones  (1873) ,  44  Ind.  136, 150 ;  South- 
ern Ind.  R.  Co.  V.  Moore  (1904),  34  Ind.  App.  154,  158, 
72  N.  E.  479;  Ohio,  etc.,  R.  Co.  v.  Judy  (1889),  120  Ind.. 
397,  400,  22  N.  E.  252 ;  Salem-Bedford  Stone  Co.  v.  Hilt 
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(1900),  26  Ind.  App.  543,  546,  59  N.  E.  97;  Keller  V. 
GaskiU  (1898),  20  Ind.  App.  502,  513,  50  N.  E.  363; 
Lagler  V.  Roch,  supra;  Cleveland,  etc.,  R.  Co.  V.  Stevens 
(1911),  49  Ind.  App.  647,  653,  96  N.  E.  493. 

That  such  an  interrogatory  as  the  one  here  under  con- 
sideration is  improper  was  expressly  decided  by  our  Su- 
preme Court  in  Muncie,  etc.,  Traction  Co.  V.  Hall 
(1909),  173  Ind.  95,  89  N.  E.  484,  wherein  the  court 
said:  "There  was  no  error  in  refusing  to  submit  in- 
terrogatories twenty-one  and  twenty-two  to  the  jury, 
because  they  did  not  require  the  finding  of  any  fact  in- 
volved in  the  issues,  but  only  whether  the  jury  assessed 
any  damages  on  account  of  certain  matters  mentioned 
in  said  interrogatories,  and  included  the  same  in  the 
general  verdict,  and  to  give  the  amount  thereof.  In 
other  words,  they  were  asked  to  specify  some  of  the 
items  of  damages." 

While  we  are  clearly  of  the  opinion  that  interroga- 
tory No.  66  is  improper  and  should  not  have  been  sub- 
mitted, nevertheless  the  contention  that  the  in- 

6.  terrogatory  reveals  the  fact  that  the  jury  in- 
cluded in  its  verdict  an  element  of  damages  that 
is  unauthorized  is  not  without  merit.  However,  on  the 
facts  of  this  case,  we  hold  that  appellant  is  not  entitled 
to  any  relief  on  account  of  such  answer,  for  the  reason 
that  appellant,  in  effect,  invited  the  error.  The  record 
shows  that  after  the  jurors  were  instructed,  they  retired 
"to  deliberate  on  their  verdict  and  answer  the  interroga- 
tories submitted  by  the  defendant."  Therefore  appel- 
lant tendered  and  the  court  at  its  request  submitted  an 
improper  interrogatory.  By  such  improper  means  ap- 
pellant obtained  information  that  an  unauthorized  ele- 
ment of  damages  had  been  included  in  the  verdict  of  the 
jury.    When  the  answer  to  such  interrogatory  was 

read,  appellant  was  apprised  of  that  fact,  and  it  then 

• 

became  its  duty  to  move  the  court  to  send  the  jury  back 
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to  reconsider  the  question  of  the  amount  of  damages 
to  be  awarded  and  to  give  special  instructions  to  elim- 
inate from  the  verdict  such  improper  element  and  to 
include  therein  only  such  elements  as  the  law  authorizes. 
Having  failed  so  to  do,  the  error,  if  any,  was  thereby 
waived  and  is  not  available  to  reverse  the  judgment. 
Evansville  Furniture  Co.  V.  Freeman  (1914),  57  Ind. 
App.  576,  585,  105  N.  E.  258,  107  N.  E.  27 ;  Domestic 
Block  Coal  Co.  V.  DeArmey  (1913),  179  Ind.  592,  606, 
100  N.  E.  675,  102  N.  E.  99;  Chicago,  etc.,  R.  Co.  v. 
Biddinger  (1915),  61  Ind.  App.  419,  109  N.  E.  953; 
Elliott,  App.  Proc.  §§625,  626,  627;  Inland  Steel  Co.  V. 
Kiessling  (1914),  183  Ind.  117,  120,  108  N.  E.  232; 
Manufacturers  Nat.  Gas  Co.  V.  Leslie  (1899),  22  Ind. 
App.  677,  684,  51  N.  E.  510. 

The  jury  was  correctly  instructed  as  to  the  measure 

of  damages.    We  cannot  say  from  the  evidence  in  this 

case  that  the  amount  of  the  verdict  as  modified 

7.  by  the  remittitur  is  such  as  to  indicate  that  the 
jury  was  influenced  by  prejudice,  partiality  or  cor- 
ruption in  assessing  appellee's  damages.  Under  all  the 
facts  disclosed,  the  award  does  not  seem  to  be  excessive 
or  unreasonable.  Suelzer  v.  Carpenter  (1914),  183  Ind. 
23,  31,  107  N.  E.  467;  Hamilton,  qtc,  Co.  V.  Larrimer 
(1915),  183  Ind.  429,  433,  105  N.  E.  43;  Cleveland,  etc., 
R.  Co.  v.  Harrison  (1912),  178  Ind.  324,  329,  98  N.  E. 
729;  Chicago,  etc.,  R.  Co.  V.  Roth  (1915),  59  Ind.  App. 
161,  107  N.  E.  689,  108  N.  E.  971. 

Appellant  also  urges  as  ground  for  a  new  trial  the 
refusal  of  the  trial  court  to  withdraw  from  the  con- 
sideration of  the  jury  the  evidence  applicable  to 

8.  the  fourth  paragraph  of  complaint,  which  was 
dismissed  at  the  conclusion  of  the  evidence ;  also 

in  overruling  appellant's  motion  to  withdraw  the  case 
from  the  jury  upon  the  dismissal  of  said  fourth  para- 
graph.   The  contention  is  based  on  the  proposition  that 
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appellee  was  given  unfair  advantage  by  the  dismissal  of 
the  paragraph  and  thereby  obtained  the  benefit  of  evi- 
dence and  inferences  to  which  he  was  not  entitled  under 
either  of  the  remaining  paragraphs,  and  that  the  effect 
was  to  mislead  and  confuse  the  jury.  The  cases  cited 
and  relied  on  by  counsel  for  appellant  are  not  in  point 
under  the  facts  of  this  case. 

The  main  facts  of  each  paragraph  are  the  same  and 
we  have  already  indicated  their  principal  differences. 
The  paragraph  dismissed  and  the  third,  which  remained 
in,  were  drawn  under  statutes  which,  as  applied  to  the 
facts  of  the  case  at  bar,  eliminate  the  defense  of  as- 
sumption of  risk.  As  already  shown,  the  averments  of 
the  third  paragraph  were  broad  enough  to  make  the 
evidence  proper  under  the  fourth  paragraph  appro- 
priate to  the  third.  §8020a  Burns  1914,  supra;  Chi- 
cago, etc.,  R.  Co.  V.  Mitchell  (1915),  184  Ind.  588,  110 
N.  E.  680;  Nordyke  &  Marmon  Co.  V.  Hilborg,  supra; 
Vandalia  R.  Co.  v.  StillweU  (1913),  181  Ind.  267,  104 
N.  E.  289,  Ann.  Cas.  1916  D  258;  §8029  Burns  1914; 
U.  S.  Cement  Co.  V.  Cooper  (1909),  172  Ind.  599,  606, 
88  N.  E.  69;  Bemis,  etc.,  Bag  Co.  v.  Krentler  (1906), 
167  Ind.  653,  658,  79  N.  E.  974;  Koehler  V.  Harmon 
(1912),  52  Ind.  App.  315,  318,  98  N.  E.  1009;  American 
Car,  etc.,  Co.  V.  Clark  (1903),  32  Ind.  App.  644,  648, 
70  N.  E.  828;  Vivian  Collieries  Co.  v.  CahaU  (1915), 

184  Ind.  473,  110  N.  E.  672.     The  court  in  its  in- 
9.    structions  called  attention  to  the  dismissal  of  the 

fourth  paragraph  and  limited  recovery  to  the  re- 
maining paragraphs  which  were  read  to  the  jury.  It 
follows,  therefore,  that  the  court  did  not  err  in  overrul- 
ing the  motion  to  withdraw  the  case  from  the  consid- 
eration of  the  jury,  or  in  refusing  to  withdraw  from  the 
consideration  of  the  jury  the  evidence  applicable  to  the 
fourth  paragraph  of  complaint.     If  appellant  was  not 
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satisfied  with  the  instructions  of  the  court  on  the 

10.  subject  of  dismissal  of  the  fourth  paragraph  and 
the  application  of  the  evidence  to  the  other  para- 
graphs, it  should  have  tendered  more  complete  instruc- 
tions on  the  subject,  for  the  instructions  given  on  that 
subject  were  correct  as  far  as  they  went. 

Appellant  also  contends  that  there  is  no  evidence 

to  sustain  the  finding  of  the  jury  that  "there  was  a 

promise  to  repair  the  guard.    The  jury  found 

11.  the  fact  both  by  their  general  verdict  and  their 
aliswers  to  interrogatories.    The  fact  may  be 

found  without  proof  of  an  express  promise.  The  con- 
versations and  conduct  of  the  parties  shown  by  the  evi- 
dence are  sufficient  to  warrant  the  inference  drawn  by 
the  jury.  Indianapolis,  etc.  R.  Co.  V.  Watson  (1888), 
114  Ind.  20,  27,  14  N.  E.  721,  15  N.  E.  824,  5  Am.  St. 
578;  Crura  v.  North  Vernon  Pump,  etc.,  Co.  (1904),  34 
Ind.  App.  253,  256,  72  N.  E.  193 ;  26  Cyc  1211. 

Furthermore,   under  the  third  paragraph  of  com- 
plaint, no  promise  to  repair  was  necessary  to  relieve  ap- 
pellee from  assuming  the  risk  incident  to  the  un- 

12.  guarded  cogwheels.  The  facts  alleged  bring  the 
case  within  the  provisions  of  the  Employer's  Li- 
ability Act  of  1911,  supra,  and  also  show  that  the  ma- 
chinery was  unsafe  because  the  cogwheels  were  not 
guarded;  that  it  was  practicable  to  guard  the  same 
without  interfering  with  the  use  and  efficiency  of  the 
machinery  for  the  purposes  intended,  as  required  by  the 
Factory  Act  of  1899.  (Acts  1899  p.  231,  §8029  Burns 
1914) .  There  is  evidence  tending  to  prove  all  the  mate- 
rial allegations  of  the  third  paragraph.  Therefore,  if 
appellant  was  correct  in  his  contention  as  to  the  fail- 
ure of  proof  to  show  a  promise  to  repair,  he  would  not 
on  that  account  be  entitled  to  a  reversal  of  the  judg- 
ment, for  it  might  still  be  sustained  on  the  third  para- 
graph of  complaint. 
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Furthermore,  the  entire  record  shows  that  there  was 
practically  no  dispute  as  to  the  material  allegations  of 
the  complaint,  and  particularly  so  as  to  the  second  and 
third  paragraphs,  and  that  the  defense  was  contribu- 
tory negligence.  On  page  176  of  appellant's  brief  it  is 
said :  "There  was  no  contention  that  the  cleaning  was 
wrongful,  and  especially  not  the  oiling,  but  it  was  ap- 
pellant's contention  that  appellee  had  no  business  to  un- 
dertake the  obviously  dangerous  act  of  cleaning  said  oil 
cup  by  placing  his  hand  directly  over,  said  meshes  while 
said  machine  was  in  operation,  with  waste  so  protrud- 
ing from  his  hand  as  to  be  caught  in  said  meshes."  The 
facts  showing  liability  in  the  first  instance  being  prac- 
tically uncontroverted,  and  it  being  admitted  that  appel- 
lee was  acting  in  the  discharge  of  his  duties  when  in- 
jured, the  one  sharply  controverted  question  was  his  al- 
leged contributory  negligence.  This  was  a  question  of 
fact  for  the  jury  and  the  issue  was  fully  and  fairly 
tried.  Both  the  general  verdict  and  the  answers  to  the 
interrogatories  indicate  a  finding  against  appellant  on 
the  issue,  and  we  find  in  the  record  nothing  which  war- 
rants this  court  in  holding  that  the  jury  was  not  war- 
ranted in  so  doing.  Pinnell  V.  Kelly  (1913),  54  Ind. 
App.  59,  99  N.  E.  772 ;  Nat  Fire  Proofing  Co.  V.  Smith, 
supra. 

Complaint  is  also  made  of  the  failure  of  the  court 

to  require  the  jury  to  answer  certain  interrogatories. 

Each  of  the  interrogatories  involved  was  condi- 

13.  tioned  on  an  affirmative  answer  to  a  preceding 
interrogatory  to  which  the  jury  had  answered, 
"No  evidence."  The  interrogatories  to  which  further 
answers  were  requested  were  not  answered  for  the  ap- 
parent reason  that  no  answer  was  required  unless  an 
affirmative  answer  was  made  to  the  preceding  ques- 
tion. In  this  situation  appellant  was  not  harmed  by 
the    ruling.     §572    Burns    1914,    eupra;    Indianapolis, 
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Abattoir  Co.  v.  Temperly  (1902),  159  Ind.  651,.  656,  64 
N.  E.  906,  95  Am.  St.  330;  Cincinnati,  etc.,  R.  Co.  V. 
Cregor  (1898),  150  Ind.  625,  628,  50  N.  E.  760;  Cleve- 
land, stc,  R.  Co.  v.  Stevens,  supra. 

Some  questions  are  suggested  and  discussed  in  re- 
gard to  the  instructions  and  the  evidence.  We  have 
examined  the  instructions  and  other  questions  sug- 
gested and  find  nothing  that  can  avail  appellant  or  jus- 
tify the  extension  of  this  opinion  by  their  consideration 
in  detail.  On  the  controverted  and  material  issues  the 
case  was  fully  and  fairly  tried  and  appellant  was  de- 
prived of  no  substantial  right  which  could  in  any  way 
affect  or  change  the  result. 

We  find  no  reversible  error.    Judgment  affirmed. 

Caldwell,  C.J.,  Moran,  Ibach,  Hottel  and  McNutt,  JJ., 
concur. 

Note.— Reported  in  113  N.  E.  19.  See  under  (3)  23  Cyc  890; 
(4)  38  Cyc  1904;  (7)  13  Cyc  127;  (10)  38  Cyc  1693;  (12)  26 
Cyc  1180.  Personal  injuries:  excessiveness  of  verdicts,  Ann.  Cas. 
1913A  1361;  L.  R.  A.  1915F  30,  specifically  as  to  loss  of  hand,  id. 
238. 


Aetna  Insurance  Company  of  Hartford,  Con- 
necticut v.  Jones. 

[No.  9,231.    Filed  April  5,  1917.] 

1.  Appeal. — Brief8.— Sufficiency. — Setting  Out  Complaint — 
Where  a  complaint  is  the  basis  of  the  judgment  appealed  from 
and  the  pleading  is  not  set  out  in  appellant's  brief,  as  required 
by  the  rules  of  court,  the  appeal  will  not  be  entertained,    p.  254. 

2.  Appeal. — Transcript. — Sufficiency. — Filing  of  Complaint. — 
Where  a  judgment  rests  on  a  complaint,  and  the  complaint, 
though  set  out  in  the  record,  is  not  shown  to  have  been  filed 
in  the  trial  court,  an  appeal  will  not  be  entertained,    p.  254. 

3.  Appeal. — Transcript. — Sufficiency. — Filing  of  Complaint. — 
Where  the  transcript  contains  no  direct  statement  that  an 
amended  complaint  was  filed  in  the  trial  court,  but  such  fact 
does  appear  indirectly  by  recital,  the  record  sufficiently  shows 
such  filing  so  as  to  warrant  a  review  of  the  case  on  appeal, 
p.  354. 
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4.  Appeal. — Transcript — Sufficiency. — Filing  of  Complaint, — 
Estoppel  to  Question. — Where  the  record  discloses  that  appellee 
availed  herself  of  the  leave  to  amend  her  complaint,  partici- 
pated in  closing  the  issues  thereunder,  and  prosecuted  the  trial 
to  a  conclusion  on  the  issues  so  formed,  she  cannot  object  on 
appeal  that  the  amended  complaint  was  not  filed  in  the  trial 
court,  although  the  filing  is  shown  only  indirectly  by  recital  in 
the  transcript,    p.  255. 

5.  Appeal. — Bill  of  Exceptions. — Showing  Extended  Time. — 
Order-Book  Entry. — Where  it  appeared  from  the  order-book 
entry  that  appellant  was  granted  an  extension  of  time  to  file  a 
bill  of  exceptions  under  §661  Bums  1914,  Acts  1911  p.  193,  at 
a  subsequent  term  of  court,  the  extension  was  sufficiently 
shown  by  such  entry,  even  though  not  appearing  from  the 
bill,  and  such  bill  is  a  part  of  the  record,  since  the  statute 
provides  that  when  an  extension  is  granted  at  a  subsequent 
term  "the  same  must  be  shown  by  an  order  of  court  duly  en- 
tered in  the  order  book,"  and  it  is  only  where  the  extension 
is  allowed  in  vacation  that  the  fact  may  be  made  to  appear 
by  a  recital  in  the  bill.    p.  256. 

6.  Appeal. — Bill  of  Exceptions. — Certificate  of  Judge. — Suffi- 
ciency.— Where  it  appears  from  the  judge's  certificate  to  a  bill 
of  exceptions  that  the  bill  was  presented  and  signed,  sealed  and 
made  a  part  of  the  record  on  a  certain  day  and  the  order  book 
discloses  that  the  bill  was  filed  within  the  time  allowed,  the 
certificate  is  sufficient  under  §657  Burns  1914,  Acts  1897  p.  244, 
and  §660  Burns  1914,  §629  R.  S.  1881,  relating  to  the  use.  of 
bills  of  exceptions,    p.  256. 

7.  Insurance. — Fire  Policy. — Action. — Waiver  of  Proof  of  Loss. 
— Burden  of  Proof. — Where,  in  an  action  to  recover  on  a  fire 
insurance  policy,  the  insured  relied  on  a  waiver  of  a  provision 
requiring  proof  of  loss  to  be  made  within  sixty  days,  proof  by 
the  insured  of  the  alleged  waiver  was  necessary  to  a  recovery, 
p.  257. 

8.  Insurance. — Fire  Policy. — Proof  of  Loss. — Waiver  by  In- 
surer.— As  the  provision  in  a  fire  insurance  policy  requiring 
proof  of  loss  to  be  made  within  sixty  days  after  the  fire  is  for 
the  benefit  of  the  insurer,  such  provision  may  be  waived  by  it. 
p.  257. 

9.  Insurance. — Fire* Policy. — Action. — Waiver  of  Proof  of  Loss, 
— Evidence. — Sufficiency. — In  an  action  to  recover  on  a  fire 
insurance  policy,  evidence  showing  that  the  insurer,  having 
been  notified  of  the  fire,  investigated  the  loss  without  the  in- 
sured's knowledge  within  the  time  required  of  insured  to  make 
proof  of  loss,  but  refused  to  accept  such  proof  of  loss  after  the 
expiration  of  the  stipulated  time,  nothing  having  been  done  by 
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the  insurer  to  deceive  or  mislead  the  insured,  is  insufficient  to 
establish  a  waiver  of  the  proof  of  loss  within  the  time  re- 
quired by  the  policy,    p.  258. 

10.  Insurance. — Fire  Policy. — Waiver  of  Conditions. — Proof. — 
Although  slight  evidence  is  sufficient  to  establish  a  waiver  of  a 
provision  in  a  fire  insurance  policy  requiring  proof  of  loss  to 
be  made  within  a  stipulated  time,  yet  the  acts  relied  on  as 
constituting  a  waiver*  should  be  such  as  are  reasonably  calcu- 
lated to  make  the  insured  believe  that  a  compliance  on  his  part 
with  the  stipulations  concerning  the  mode  of  proof  of  loss  is 
not  desired,  and  that  it  would  be  of  no  effect  if  observed  by 
him.    p.  259. 

11.  Insurance. — Fire  Policy. — Waiver  of  Proof  of  Loss. — Sir 
lence  of  Insurer. — The  mere  silence  of  an  insurer,  even  with 
notice  of  the  loss,  and  failure  to  require  the  insured  to  com- 
ply with  the  conditions  as  to  proof  will  not  constitute  a 
waiver  thereof,    p.  259. 

12.  Insurance. — Fire  Policy. — Proof  of  Loss. — Waiver. — A  fire 
insurance  company's  mere  investigation  of  a  loss  for  its  own 
satisfaction  would  not  of  itself  constitute  a  waiver  of  insured's 
breach  of  a  stipulation  requiring  a  detailed  statement  and 
proof  of  loss  under  oath.    p.  259. 

Prom  Warrick  Circuit  Court;  Ralph  E.  Roberts, 
Judge. 

Action  by  Margaret  Jones  against  the  Aetna  Insur- 
ance Company  of  Hartford,  Connecticut.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 

Kiper  &  Fulling  and  Burke  G.  Slaymaker,  for  appel- 
lant. 

William  E.  Williams  and  Caleb  J.  Lindsey,  for  appel- 
lee. 

Caldwell,  J. — Appellee  brought  this  action  against 
appellant  to  recover  on  a  fire  insurance  policy  issued  by 
appellant  to  appellee  on  a  barn  and  its  contents.  On 
July  "27,  1912,  while  the  policy  was  in  force,  the  prop- 
erty insured  was  destroyed  by  fire.  A  trial  resulted  in 
a  verdict  for  appellee  for  $275.  Judgment  was  ren- 
dered on  the  verdict.  The  transcript  contains  a  com- 
plaint and  also  an  amended  complaint.  The  former 
neither  in  its  entirety  nor  in  substance  is  set  out  in 
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appellant's  brief.  The  latter,  however,  is  set  out  in  full, 
but  appellee  insists  that  the  transcript  does  not  disclose 
that  it  was  filed  in  the  court  below.  On  such  state  of 
facts,  appellee  contends  that  no  question  is  presented 
for  our  consideration. 

If  the  original  complaint  were  the  basis  of  the  judg- 
ment, as  neither  it  nor  its  substance  is  set  out  in  ap- 
pellant's brief,  the  rules  of  this  court  respecting 

1.  the  preparation  of  briefs  would  require  that  We 
not  entertain  this  appeal.  A  like  result  would 
follow  if  it  appears  that  the  judgment  rests  on 

2.  an  amended  complaint,  and  if  it  be  true  that  the 
record  fails  to  disclose  that  such  complaint  was 

filed  below.  In  such  case  the  complaint  upon  which 
the  judgment  rests  would  not  be  before  us.  Mesker 
V.  Fitzpatrick  (1911),  48  Ind.  App.  518,  94  N.  E.  827, 
and  cases  cited.  The  facts  are  as  follows:  The  orig- 
inal complaint  contained  a  general  averment  that 

3.  appellee  duly  performed  all  the  conditions  of  the 
policy  required  by  its  terms  to  be  performed  by 

her.  It  contained  in  addition  specific  averments  that 
appellee  had  complied  with  those  provisions  of  the  pol- 
icy requiring  written  notice  of  the  loss  within  fifteen 
days  after  the  loss,  and  a  detailed  statement  and  proof 
of  the  loss  within  sixty  days  thereafter.  The  record 
discloses  an  entry  that  the  following  steps  were  taken 
respecting  the  complaint  while  the  trial  was  in  prog- 
ress: Appellee  requested,  and,  over  appellant's  objec- 
tion was  granted,  leave  to  file  an  amended  complaint, 
which  motion  was  overruled ;  appellant  moved  for  a  con- 
tinuance to  enable  it  to  close  the  issues  on  the  amended 
complaint,  the  motion  being  overruled ;  appellant  in  suc- 
cession filed  its  motion  to  make  the  amended  complaint 
more  specific  and  its  demurrer  to  the  amended  com- 
plaint, and  meeting  with  adverse  rulings,  appellant  filed 
its  answer  in  general  denial  to  the  amended  complaint. 
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The  entry  proceeds  to  the  effect  that  the  cause  being  at 
issue  on  the  amended  complaint,  the  trial  was  resumed. 
The  entry,  after  reciting  certain  other  steps  as  taken, 
proceeds  as  follows :  "Which  pleadings  are  in  the  order 
filed,  and  are  in  the  words  and  figures  following,  to 
wit:"  There  follows  what  purports  to  be  an  amended 
complaint,  being  the  amended  complaint  set  out  in  ap- 
pellant's brief,  and  following  this  a  motion  to  make  the 
amended  complaint  more  specific,  a  demurrer  and  mem- 
orandum to  the  amended  complaint,  etc. 

The  amended  complaint  differs  from  the  original  com- 
plaint in  that  the  former,  instead  of  alleging  a  compli- 
ance with  those  provisions  of  the  policy  requiring  a  de- 
tailed statement  and  proof  of  loss  within  the  sixty-day 
period,  avers  facts  alleged  to  constitute  a  waiver  by  ap- 
pellant of  the  performance  of  those  conditions.  The 
transcript  indicates  that  the  record  below  was  not  made 
up  with  entire  accuracy,  but  in  our  judgment  it  suffi- 
ciently appears  that  the  amended  complaint  was  filed. 
Leave  of  court  to  that  end  was  obtained  by  appellee  in 
order  that  there  might  be  a  foundation  supporting  evi- 
dence theretofore  introduced,  and  thereafter  offered  and 
introduced  on  the  question  .of  waiver.  While  there  is 
no  direct  statement  in  the  transcript  that  the  amended 
complaint  was  filed,  such  fact,  as  we  have  shown,  does 
appear  by  recital.     The  amendment  was  ten- 

4.  dered  for  appellee's  benefit.  She  availed  herself 
of  the  benefit.  By  her  attorneys  she  partici- 
pated actively  in  closing  the  issues  upon  the  amended 
complaint  as  if  filed,  and  resumed  the  trial,  and  prose- 
cuted it  to  a  conclusion  on  the  issues  as  so  formed. 
Under  all  the  circumstances,  she  should  not  be  heard  to 
say  that  the  amended  complaint  was  not  filed.  We  re- 
gard the  situation  as  disclosing  that  it  was  filed. 

The  next  point  made  by  appellee  necessary  for  us  to 
consider  in  order  that  we  may  properly  determine  this 
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appeal  is  appellee's  insistence  that  the  evidence 

5.  is  not  in  the  record.    It  appears  from  an  order- 
book  entry  that  at  the  time  of  overruling  the 

motion  for  a  new  trial,  the  court  granted  appellant  sixty 
days  within  which  to  prepare  and  file  a  bill  of  exceptions 
containing  the  evidence.  At  a  subsequent  term  of  the 
trial  court,  but  before  the  expiration  of  the  time  so 
granted,  appellant,  pursuant  to  the  provisions  of  §661 
Burns  1914,  Acts  1911  p.  193,  applied  for,  and  upon 
notice  was  granted,  an  extension  of  twenty  days  within 
which  to  file  such  bill  of  exceptions.  The  bill  was  filed 
within  the  time  as  so  extended  on  application  and  no- 
tice, but  the  fact  of  such  extension  appears  only  by 
order-book  entry.  Appellee  contends  that  an  exten- 
sion of  time  granted  under  §661,  supra,  is  not  valid  un- 
less the  fact  of  the  extension  appears  in  the  bill.  The 
statute  is  otherwise.  By  its  express  provisions  where 
the  extension  is  granted  at  a  subsequent  term,  "the  same 
must  be  shown  by  an  order  of  the  court  duly  entered  in 
the  order  book".  It  is  only  where  the  extension  is 
granted  in  vacation  that  the  fact  may  be  made  to  ap- 
pear by  recital  in  the  bill.  §661,  supra.  Vandalia 
Coal  Co.  V.  Yemm  (1910),  175  Ind.  524,  92  N.  E.  49,  94 
N.  E.  881. 

The  next  insistence  is  that  the  bill  of  exceptions  con- 
taining the  evidence  is  not  properly  certified  by  the 
judge  who  presided  at  the  trial  of  the  cause.  The 

6.  contention  is  that  the  judge's  certificate  should 
disclose  not  only  that  the  bill  was  presented  to 

him  within  the  time  allowed,  but  also  that  it  was  so 
presented  for  the  judge's  examination  and  approval,  and 
that  it  was  examined  by  him  and  found  to  be  correct. 
Here  the  order-book  entry  discloses  the  time  granted 
within  which  to  file  a  bill  of  exceptions  and  the  exten- 
sion of  such  time,  as  we  have  said.  The  certificate  is  to 
the  effect  that  the  bill  was  presented  to  the  trial  judge 
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by  appellant  March  17,  1915,  with  the  request  that  it  be 
signed,  sealed  and  made  a  part  of  the  record,  and  that 
on  that  day  it  was  signed,  sealed  and  made  a  part  of  the 
record.  Such  certificate  is  signed  by  the  trial  judge. 
From  the  order-book  entry  it  appears  also  that  the  bill 
was  actually  filed  within  the  extended  time  as  granted. 
The  certificate  is  sufficient.  §657  Burns  1914,  Acts 
1897  p.  244;  §660  Burns  1914,  §629  R.  S.  1881.  Dam- 
meyer  V.  Vorhis  (1916),  63  Ind.  App.  427,  113  N.  E. 
764;  Howe  V.  White  (1903),  162  Ind.  74,  69  N.  E.  684; 
Tombaugh  v.  Grogg  (1900),  156  Ind.  355,  59  N.  E. 
1060. 

We  proceed  to  determine  the  sufficiency  of  the  evi- 
dence :     The  policy  contained  the  following  provisions : 

"In  case  of  loss,  the  insured  shall  within  15  days 
give  this  company  a  written  notice  thereof  at  the 
office  of  the  western  branch  department  of  this 
Company  at  Chicago,  Illinois,  and  within  60  days 
thereafter  shall  render  to  such  office  under  oath  a 
particular  and  detailed  statement  and  proofs  of  the 
actual  cash  value  at  the  time  of  the  loss  of  any 
property  or  article  on  which  loss  or  damage  is 
claimed  and  unless  such  proofs  are  fur- 
nished within  60  days  after  the  fire  as  above  re- 
quired ....  the  loss  shall  not  be  payable/' 

There  was  sufficient  evidence  that  appellee  gave  to 

appellant  within  the  fifteen-day  period  notice  of  loss  as 

required.    The  amended  complaint  does  not  pro- 

7.  ceed  on  the  theory  that  appellee  had  rendered 
under  oath  a  detailed  statement  and  proof  of  the 
loss  within  the  sixty-day  period  as  required  by 

8.  the  policy.  That  provision  of  the  policy  requir- 
ing such  proof  to  be  given  was  inserted  for  the 

benefit  of  appellant  and  consequently  could  be  waived 
by  it.  The  amended  complaint  proceeds  on  the  theory 
of  such  a  waiver.    It  was  therefore  essential  to  a  re- 

VOL.  64—17 
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covery  by  appellee  that  she  prove  the  waiver  alleged. 

The  evidence  bearing  on  that  question  considered 
9.    in  the  light  most  favorable  to  appellee  was,  in 

substance,  as  follows:  In  addition  to  the  barn, 
certain  vehicles  and  farming  implements  contained  in 
it  were  burned.  Appellant  having  been  notified  of  the 
fire,  sent  a  Mr.  Stoner,  a  special  agent,  to  investigate 
the  loss  at  a  time  within  the  sixty-day  period.  He  had 
no  authority  to  adjust  losses  unless  directed  to  do  so. 
He  was  not  directed  or  authorized  to  adjust  the  loss 
here.  He  called  on  several  persons  living  near  the  place 
where  the  fire  occurred,  and  on  inquiry  learned  that  the 
barn  and  certain  vehicles  and  implements  had  burned, 
the  number  and  nature  of  the  latter  not  being  ascer- 
tained. He  was  informed  that  the  barn  was  worth 
about  $75,  and  that  the  property  contained  in  it,  the 
nature  of  which  he  did  not  ascertain  except  in  a  general 
way,  was  of  but  little  value.  He  did  not  call  on  or  have 
any  communication  with  appellee  or  any  person  repre- 
senting her.  There  was  no  evidence  that  appellee  or 
any  person  representing  her  knew  of  Stoner's  visit. 
Stoner  made  no  report  to  appellant  until  after  this  suit 
was  commenced.  He  then  reported  his  information 
that  the  barn  was  worth  about  $75,  and  that  the  con- 
tents were  probably  of  no  value.  The  action  was  com- 
menced November  17,  1913.  On  September  12,  1913, 
nearly  fourteen  months  after  the  fire,  appellee,  through 
her  attorney,  by  letter,  forwarded  to  appellant  a  de- 
tailed statement  of  the  loss  verified  by  her  son,  and  ag- 
gregating $410,  and  demanded  payment.  Appellant, 
through  Stoner,  a  special  agent,  by  letter  to  appellee's 
attorney,  dated  September  22,  1913,  acknowledged  re- 
ceipt of  the  communication,  but  declined  to  accept  it  as 
proof  of  loss,  assigning  as  reasons  that  the  proof  was 
not  submitted  within  the  sixty-day  period,  that  the 
claim  was  excessive,  and  other  reasons.    Appellant  at 


NOVEMBER  TERM,  1916,  259 

.Aetna  Ins.  Co.  v.  Jones — 64  Ind.  App.  251. 

no  time  entered  into  negotiations  with  appellee  in  an 
effort  to  settle  the  loss,  made  no  demands  on  appellee, 
put  her  to  no  trouble  or  expense,  did  nothing  to  deceive 
or  mislead  her,  and  neither  acknowledged  nor  denied 
liability  for  the  loss  except  as  such  denial  might  be 
gathered  from  the  letter  of  September  22,  based  on  the 
fact  of  appellee's  failure  to  make  proofs  of  loss  as  re- 
quired by  the  policy.  The  evidence  in  fact  discloses  no 
communications  between  the  parties  except  as  above  set 
out. 

We  do  not  regard  such  evidence  as  sufficient  to  es- 
tablish a  waiver  of  the  proof  of  loss.    It  is  true  that 
in  such  cases  slight  evidence  is  held  to  be  suffi- 

10.  cient  to  establish  such  a  waiver.    National  Ma- 
sonic,  etc.,  Assn.  v.  McBride  (1903),  162  Ind. 

379,  70  N.  E.  483.  The  fact,  however,  that  a  company 
does  not  furnish  blanks  for  or  demand  proof  of  loss,  and 
that  the  insured  does  not  know  that  such  proof  is  neces- 
sary, is  not  sufficient  to  establish  a  waiver.  Conti- 
nental Ins.  Co.  V.  Dorman  (1890),  125  Ind.  189,  25  N. 
E.  213.  "It  is  a  well  known  principle  in  this  class  of 
cases  that  the  acts  relied  on  constituting  a  waiver 
should  be  such  as  are  reasonably  calculated  to  make 
the  assured  believe  that  a  compliance  on  his  part  with 
the  stipulations  providing  the  mode  of  proof  of  loss 
*  *•  *  is  not  desired,  and  that  it  would  be  of  no 
effect  if  observed  by  him."  Scottish,  etc.,  Ins.  Co.  V. 
Clancy  (1892),  83  Tex.  113,  18  S.  W.  439.  "The  mere 
silence  of  the  company,  even  with  notice  of  the 

11.  loss,  and  failure  to  require  the  insured  to  comply 
with  the  conditions  as  to  proofs  will  not  consti- 
tute a  waiver  thereof."    19  Cyc  861.    Appellant's  mere 

investigation  of  the  loss  on  its  own  account  and 

12.  for  its  own  satisfaction,  without  more,  would  not 
constitute  a  waiver  of  appellee's  breach  of  a  stip- 
ulation requiring  a  detailed  statement  and  proof  of  loss 
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under  oath.  Ray  v.  Fidelity,  etc.,  Ins.  Co.  (1914),  187 
Ala.  91,  65  So.  536.  See,  also,  Glazer  v.  Home  Ins.  Co. 
(J.905),  48  Misc.  Rep.  515,  96  N.  Y.  Supp.  136;  Lycom- 
ing County  Ins.  Co.  V.  Updegraff  (1861),  40  Pa.  311; 
Dwelling  House  Ins.  Co.  V.  Dowdall  (1896),  159  111.  179, 
42  N.  E.  606;  People's  Bank,  etc.  V.  Aetna  Ins.  Co. 
(1896),  74  Fed.  507,  20  C.  C.  A.  630;  Trask  v.  State 
Fire,  etc.,  Ins.  Co.  (1858),  29  Pa.  198,  72  Am.  Dec.  622; 
Smith  V.  Haverhill,  etc.,  Ins.  Co.  (1861),  1  Allen 
(Mass.)  297,  79  Am.  Dec.  733;  Columbian  Ins.  Co.  V. 
Lawrence  (1829),  27  U.  S.  (2  Pet.)  25,  7  L.  Ed.  335. 
It  results  that  the  judgment  must  be  reversed.  Other 
questions  presented  are  not  considered  or  decided. 
Judgment  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  motion  for  a  new  trial. 

Note. — Reported  in  115  JT.  E.  697.  Insurance:  waiver  as  to 
proof  of  loss,  9  Am.  St.  236,  19  Cyc  857,  861,  938,  953 ;  waiver  of 
a  condition  in  a  policy  by  insurer's  knowledge  of  existing  facts, 
18  Ann.  Cas.  686. 


Chenoweth  v.  Chenoweth. 

[No.  9,713.    Filed  January  30,  1917.    Rehearing  denied  April 

6,  1917.] 

1.  APPEAL. — Time  for  Perfecting. — Effect  of  Motion  to  Modify. 
— Where  one  against  whom  a  judgment  of  divorce  has  been 
granted  obtained  a  modification  of  it  by  the  trial  court  strik- 
ing out  the  provision  for  alimony  and  giving  him  the  cus- 
tody of  a  child,  and  after  the  time  allowed  by  §672  Burns 
1914,  Acts  1913  p.  65,  for  perfecting  appeals,  he  appealed  from 
the  remainder  of  the  judgment,  the  appeal  will  be  dismissed, 
since  the  motion  to  modify  and  the  modification  did  not  oper- 
ate to  extend  the  time  of  appeal  from  the  original  judgment. 
(Johnson  V.  Foreman  [1899],  24  Ind.  App.  93,  distinguished.) 
p.  262. 

2.  Appeal. — Time  for  Perfecting. — Modification  of  Judgment. — 
Where  a  judgment  is  modified  in  some  material  feature,  such 
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modication  is  in  effect  a  new  judgment  from  which  the  party 
aggrieved  may  appeal,  and,  in  such  case,  the  time  allowed  for 
appeal  is  completed  from  the  date  of  the  modification,    p.  263. 

From  Marion  Superior  Court  (99,564);  W.  W. 
Thornton,  Judge. 

Action  by  Blanche  E.  Chenoweth  against  Daniel  A. 
Chenoweth.  Judgment  for  plaintiff  modified  on  de- 
fendant's motion,  and  defendant  appeals  from  the  re- 
mainder of  the  judgment.    Appeal  dismissed. 

Walker  &  Hollett,  for  appellant. 
Charles  W.  Smith,  Charles  Remster,  Henry  W.  Horn- 
brook  and  Albert  P.  Smith,  for  appellee. 

• 

Dausman,  J. — Appellee  instituted  this  action  against 
appellant  for  divorce,  alimony  and  the  custody  of  their 
child.  There  was  personal  service  on  appellant.  On 
September  15, 1915,  he  was  defaulted  and  judgment  was 
rendered,  granting  her*a  divorce  and  alimony  in  the 
sum  of  $5,000  and  the  custody  of  the  child.  On  Febru- 
ary 11,  1916,  the  court  overruled  his  motion  to  set  aside 
the  default,  and  he  then  filed  his  motion  to  modify  the 
judgment  by  striking  out  "the  judgment  for  alimony" 
and  that  part  of  the  decree  giving  her  the  custody  of 
the  child.  On  February  14, 1916,  at  a  subsequent  term, 
the  court  sustained  his  said  motion  to  modify,  and 
thereupon  ordered  and  decreed  that  so  much  of  the 
judgment  as  awarded  the  alimony  and  the  custody  of 
the  child  to  appellee  be  annulled  and  set  aside.  The 
transcript  was  filed  in  the  office  of  the  clerk  of  this 
court  on  August  10,  1916.  Appellee  moves  to  dismiss 
on  the  ground  that  the  appeal  was  not  perfected  within 
the  time  fixed  by  statute.  §672  Burns  1914,  Acts  1913 
p.  65. 

Appellant  concedes  that  under  the  law  as  stated  in 
Kurtz  v.  Phillips  (1916),  63  Ind.  App.  79,  113  N.  E. 
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1016,  he  could  not  have  appealed  from  the  action 
1.  of  the  court  in  overruling  his  motion  to  set  aside 
the  default.  He  further  concedes  that  if  his  said 
motion  to  modify  had  been  overruled,  then  under  the 
law  as  stated  in  Thomas  v.  Thomas  (1915),  61  Ind. 
App.  101,  110  N.  E.  573,  he  could  have  derived  no  ad- 
vantage therefrom  for  the  purpose  of  computing  the 
time  allowed  for  an  appeal  from  the  original  judgment. 
But  he  contends  that  the  action  of  the  court  in  modify- 
ing the  judgment  -brings  him  within  the  case  of  John- 
son V.  Foreman  (1899),  24  Ind.  App.  93,  56  N.  E.  254, 
and,  therefore,  that  the  statutory  period  within  which 
his  appeal  might  be  taken  from  the  original  judgment 
should  be  reckoned  from  the  day  on  which  the  modifi- 
cation was  made. 

This  contention  cannot  be  sustained.  The  case  of 
Johnson  V.  Foreman,  supra,  differs  radically  from  the 
case  at  bar.  The  facts  of  the  Johnson  case  are  that 
Johnson  recovered  judgment  against  Foreman;  that 
long  afterward  and  at  a  subsequent  term  Foreman's  mo- 
tion to  modify  was  sustained  and  the  judgment  was  so 
changed  as  to  deprive  Johnson  of  his  substantial  rights 
as  fixed  by  the  terms  of  the  original  judgment;  that 
Johnson  treated  the  motion  to  modify  and  the  action  of 
the  court  thereon  as  a  wholly  independent  proceeding, 
from  which  he  appealed ;  and  that  his  appeal  was  enter- 
tained. In  the  case  at  bar  the  modification  of  the  judg- 
ment was  by  appellant's  own  procurement  and  was  de- 
cidedly favorable  tp  him.  Apparently  it  relieves  him 
from  a  judgment  in  the  sum  of  $5,000  and  favors  him 
with  the  custody  of  his  child.  To  presume  that  appel- 
lant is  attempting  this  appeal  for  the  sole  purpose  of  re- 
viewing the  action  of  the  court  in  modifying  the  judg- 
ment would  be  preposterous.  However,  there  is  no 
occasion  to  indulge  a  presumption.  It  appears  from  his 
brief  on  the  motion  to  dismiss  and  from  his  assignment 
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of  error  that  in  fact  he  is  seeking  to  review  only  what 
is  left  of  the  original  judgment.  In  this  respect  his 
case  is  like  the  case  of  Joyce  V.  Dickey  (1885),  104  Ind. 
183,  3  N.  E.  252. 

The  rule  is  that  where  a  judgment  is  modified  in 

some  material  feature,  such  modification  is  in  effect  a 

new  judgment,  from  which  new  judgment  the 

2.    party  aggrieved  may  appeal ;  and  in  such  case  the 

time  allowed  for  appeal  is,  of  course,  computed 

from  the  date  of  the  modification.    3  C.  J.  1050,  §1047; 

Thomas  V.  Thomas,  supra;  Atkinson  V.  Williams  (1898), 

151  Ind.  431,  51  N.  E.  721. 

We  hold  that  this  appeal,  being  from  the  original 
judgment,  and  the  transcript  not  having  been  filed  with- 
in 180  days  thereafter,  cannot  be  entertained.  Appeal 
dismissed. 

Note.— Reported  in  114  N.  E.  988. 


Chenoweth  v.  Chenoweth. 

[No.  9,811.    Filed  April  6,  1917.] 

1.  Appeal. — Proceeding  in  Trial  During  Pendency  of  Appeal 
— Judgment  Re-establishing  Lost  Complaint. — Independent  Ap- 
peal.— Where  a  wife  secured  a  divorce,  and  the  husband,  after 
obtaining  a  modification  of  the  decree  in  part,  appealed  from 
the  remainder  of  the  judgment,  and  the  appeal  was  dismissed 
on  the  motion  of  the  wife,  who  had  previously  obtained  a 
judgment  in  a  proceeding  under  §1291  Burns  1914,  §1232  R. 
S.  1881,  re-establishing  a  lost  complaint  in  the  divorce  action, 
and,  within  three  days  after  such  judgment  was  rendered,  the 
wife  filed  her  petition  for  a  writ  of  certiorari  in  the  husband's 
appeal  requiring  that  a  transcript  of  such  judgment  be  made 
a  part  of  the  transcript  in  such  appeal,  an  independent  ap- 
peal by  the  husband  from  the  judgment  re-establishing  the 
complaint  will  not  lie,  since  the  proceedings  to  re-establish  the 
complaint  were  auxiliary  to  the  original  cause  and  any  error 
appearing  in  such  proceedings  should  have  been  presented  for 
review  in  the  original  appeal,    p.  266, 
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2.  Appeal. — Independent  Appeal. — Action  to  Establish  Lost 
Paper  or  Record. — Where  the  mere  correction  or  re-establish- 
ment of  a  lost  paper  or  record  is  the  ultimate  object  of  an  ac- 
tion, §1291  Bums  1914,  §1232  R.  S.  1881,  an  independent  ap- 
peal from  the  judgment  rendered  will  lie,  in  the  absence  of  an 
appeal  of  the  cause  to  which  the  proceedings  for  the  re-es- 
tablishment of  the  lost  paper  would  be  auxiliary,    p.  267. 

3.  Appeal.  —  Assignment  of  Error.  —  Amendment.  —  Auxiliary 
Proceedings. — Where  an  appeal  from  a  judgment  of  divorce 
was  pending  in  the  Appellate  Court  when  judgment  was  ren- 
dered for  the  wife  in  her  proceeding  to  re-establish  an  al- 
leged lost  complaint,  on  proper  application  the  husband  could 
have  obtained  leave  to  file  additional  assignment  of  errors  in' 
his  appeal  from  the  judgment  of  divorce  and  thereby  called  in 
review  any  alleged  errors  in  the  proceeding  to  re-establish 
the  lost  complaint,    p.  267. 

From  Marion  Superior  Court  (104,709);  W.  W. 
Thornton,  Judge. 

Action  by  Blanche  E.  Chenoweth  against  Daniel  A. 
Chenoweth  to  establish  a  lost  complaint  in  an  action  for 
divorce  between  the  parties.  From  a  judgment  estab- 
lishing the  complaint  and  making  it  a  part  of  the  rec- 
ord in  the  divorce  suit,  the  defendant  appeals.  Appeal 
dismissed. 

Walker  &  Hollett,  for  appellant. 
Charles  W.  Smith,  Charles  Remster,  Henry  H.  Horn- 
brook  and  Albert  P.  Smith,  for  appellee. 

Batman,  J. — The  records  in  this  court  disclose  that 
on  September  15,  1915,  appellee  obtained  a  judgment  in 
the  Marion  Superior  Court,  divorcing  her  from  appel- 
lant, granting  her  $5,000  alimony  and  the  custody  of 
their  child;  that  on  February  14,  1916,  the  judgment 
was  modified  as  to  the  alimony  and  the  custody  of  such 
child;  that  appellant  undertook  to  prosecute  an  appeal 
from  such  judgment,  and  to  that  end  filed  a  transcript 
of  the  proceedings  in  said  cause  in  this  court  on  August 
10,  1916,  which  cause  was  given  the  number  9,713.  On 
October  21, 1916,  appellee  filed  her  motion  to  dismiss  the 
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appeal,  which  motion  was  subsequently — on  January  30, 
1917 — sustained  and  the  appeal  dismissed;  and  there- 
after, on  March  13,  1917,  appellant  filed  his  petition 
for  a  rehearing  in  said  cause. 

The  record  in  the  case  now  before  us,  being  No. 
9,811,  discloses  that  appellee  on  October  31,  1916,  began 
a  proceeding  in  the  Marion  Superior  Court,  under 
§1291  Burns  1914,  §1232  R.  S.  1881,  to  establish  an  al- 
leged lost  complaint  in  said  cause  No.  9,713 ;  that  there- 
after, on  November  18,  1916,  a  judgment  was  rendered 
in  said  proceeding,  whereby  said  alleged  lost  complaint 
was  re-established  and  made  a  part  of  the  record  and 
files  in  the  court  below  in  said  cause  No.  9,713.  From 
this  judgment  appellant  seeks  to  prosecute  this  appeal. 
It  also  appears  that  on  November  21,  1916,  pending  the 
motion  to  dismiss  the  appeal  in  said  cause  No.  9,713, 
and  subsequent  to  the  rendition  of  the  judgment  in  the 
court  below  in  this  case,  appellee  herein  filed  her  peti- 
tion in  this  court  for  a  writ  of  certiorari,  requiring  the 
clerk  of  the  trial  court  to  certify  to  this  court  a  tran- 
script of  the  judgment  rendered  in  said  court  correcting 
and  establishing  the  complaint  in  said  cause  No.  9,713, 
to  be  made  a  part  of  the  transcript  in  said  last-named 
cause. 

Appellee  has  filed  her  motion  to  dismiss  the  appeal 
in  this  cause,  being  No.  9,811,  and  bases  the  same  on 
two  grounds  as  follows:  First,  that  such  proceedings 
and  judgment  were  auxiliary  to  said  original  cause  then 
pending  in  this  court  under  No.  9,713,  and  hence  this 
appeal  is  auxiliary  to  the  appeal  in  said  cause,  and 
therefore  cannot  be  prosecuted  as  an  independent  ap- 
peal; secondly,  that  the  appeal  in  said  original  cause, 
No.  9,713,  to  which  this  appeal  is  auxiliary,  having  been 
theretofore  dismissed,  the  questions  arising  on  the  pres- 
ent appeal  are  now  moot,  and  therefore  under  the  rules 
of  this  court,  such  appeal  ought  to  be  dismissed. 
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Appellant's  contention  on  the  other  hand  is  that  such 
proceedings  to  establish  said  alleged  lost  complaint  was 
an  independent  action,  not  auxiliary  to  any  proceeding, 
and  any  appeal  from  the  judgment  therein  must  be  pros- 
ecuted as  an  independent  appeal,  and  therefore  his  ap- 
peal in  this  action  should  not  be  dismissed. 

An  inspection  of  the  record  in  this  case  discloses  that 
the  first  ground  assigned  for  the  dismissal  of  the  pres- 
ent appeal  is  well  taken.    It  appears  that  the 

1.  relief  sought  by  appellee  through  this  proceed- 
ing was  not  an  end  in  and  of  itself,  but  rather 
as  auxiliary  to  the  appeal  in  said  original  action,  and 
for  the  bearing  it  might  have  thereon  in  this  court,  if 
granted;  that  the  sole  object  of  this  proceeding  was  to 
re-establish  an  alleged  lost  complaint  in  the  original 
cause;  that  the  only  judgment  obtained  was  one  re-es- 
tablishing the  complaint;  that  such  judgment  could  be 
of  no  avail,  except  in  connection  with  the  original  ac- 
tion, and  hence  such  proceeding  was  necessarily  aux- 
iliary thereto.  This  is  made  the  more  manifest  by  the 
fact  that,  within  three  days  after  the  judgment  was 
rendered  in  the  court  below,  appellee  filed  her  petition 
for  a  writ  of  certiorari  in  the  original  cause,  requiring 
that  a  transcript  of  such  judgment  be  certified  to  this 
court  and  made  a  part  of  the  transcript  therein.  Under 
such  circumstances  an  independent  appeal  will  not  lie, 
but  the  record  disclosing  any  alleged  error  in  such  pro- 
ceeding must  be  brought  up  and  made  a  part  of  such 
original  appeal,  in  order  to  have  the  action  in  the  trial 
court  therein  reviewed.  Tomlinson  v.  Harris  (1892), 
130  Ind.  339,  30  N.  E.  217;  Aetna  Life  Ins.  Co.  V.  Sel- 
lers (1899) ,  154  Ind.  374,  56  N.  E.  98.  While  it  is  true, 
as  suggested  by  appellant,  that  said  former  case  was  a 
proceeding  to  amend  a  bill  of  exceptions,  and  said  lat- 


NOVEMBER  TERM,  1916.  267 

Chenoweth  v.  Chenoweth — 64  Ind.  App.  263. 

\ 

ter  case  was  a  proceeding  to  supply  an  exhibit  and 
correct  a  bill  of  exceptions,  still  the  principle  involved 
is  the  same,  and  a  like  rule  should  govern. 

However,  we  may  add  that  it  does  not  follow  from 

what  we  have  said  that  under  no  circumstances  can  an 

independent  appeal  be  taken  from  an  action  to 

2.  correct  or  re-establish  a  lost  paper  or  record. 
Where  the  mere  correction  or  re-establishment  of 

such  paper  or  record  is  the  ultimate  object  sought,  in 
the  absence  of  any  appeal  of  the  cause  to  which  the 
same  belongs,  a  different  question  is  presented.  In  such 
event  there  would  be  no  appeal  to  which  such  proceed- 
ings colild  be  auxiliary.  In  the  case  of  Tomlinson  V. 
Harris,  supra,  it  is  said  on  page  339 :  "Where  a  suit  is 
instituted  to  correct  a  bill  of  exceptions,  or  other  rec- 
ord, not  in  aid  of  a  pending  suit,  an  appeal  will  lie  as 
in  other  actions."  It  therefore  follows  that  whether  an 
independent  appeal  will  lie  in  any  such  proceedings  de- 
pends upon  the  attendant  facts  in  each  particular  case. 
In  the  case  at  bar  judgment  was  rendered  on  No- 
vember 18,  1916.  The  appeal  in  the  original  cause, 
No.  9713,  was  pending  in  this  court  at  that  time. 

3.  This  was  more  than  seventy  days  before  the 
order    was    entered    dismissing    such    appeal. 

Ample  opportunity  was  thereby  afforded  appellant  to 
have  had  the  record  in  this  cause  certified  to  this  court, 
and  made  a  part  of  the.  record  in  that  appeal,  to  which 
it  was  auxiliary.  On  proper  application  he  could  have 
obtained  leave  to  file  additional  assignment  of  errors, 
and  thereby  called  in  review  any  alleged  errors  of  the 
court  below  in  this  proceeding.  It  has  been  expressly 
so  held  in  the  case  of  Pittsburgh,  etc.,R.  Co.  V.  Lamm 
(1905),  60  Ind.  App.  409,  110  N.  E.  997.  Appellant, 
therefore,  was  not  without  his  remedy.  For  the  rea- 
sons given  we  conclude  there  is  no  authority  for  the 
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maintenance  of  this  appeal.  ■  Having  reached  this  con- 
clusion, a  consideration  of  appellee's  second  reason  for 
dismissal  is  unnecessary.    Appeal  dismissed. 

Note.— Reported  in  115  N.  E.  758. 


Indianapolis  Bleaching  Company  v.  McMillan. 

[No.  9,138.    Filed  October  25,   1916.    Rehearing  denied  Janu- 
ary 9,  1917.    Transfer  denied  April  6,  1917.] 

1.  Damages. —  Punitive  Damages. —  When  Assessable. —  Exem- 
plary damages  cannot  be  assessed  for  a  wrong  the  commis- 
sion of  which  subjects  the  wrongdoer  to  both  a  criminal  prose- 
cution and  civil  action,    p.  270. 

2.  Corporations. — Punitive  Damages. — When  Assessable. — In  an 
action  against  a  corporation  for  damages  for  assault  and  bat- 
tery by  its  servants,  exemplary  damages  may  be  allowed,  as 
the  corporation  is  not  subject  to  criminal  prosecution  for  the 
assault,    p.  271. 

3.  Damages. — Exemplary  Damages. — Malice. — Exemplary  dam- 
ages may  be  awarded  without  an  averment  of  malice  where 
the  wrongful  act  is  wilfully  done  in  an  abusive,  wanton  or  op- 
pressive manner  or  in  reckless  disregard  of  the  rights  of 
others,  malice  being  inferable  under  such  conditions,    p.  272. 

4.  Damages. — Exemplary  Damages. — Right  to  an  Award. — 
There  is  no  absolute  right  to  exemplary  damages,  but  in  a 
proper  case  such  damages  may  be  awarded  in  addition  to  ac- 
tual damages  as  punishment  for  the  offense  and  to  restrain 
and  prevent  further  misconduct,    p.  272. 

5.  Damages. — Exemplary  Damages. — Nature. — Pleading.  —  Ex- 
emplary damages  are  not  special  damages  and  special  aver- 
ments are  unnecessary  to  warrant  .their  recovery,    p.  272. 

From  Marion  Superior  Court  (93,062)  ;  Clarence  E. 
Weir,  Judge. 

Action  by  John  Harvey  McMillan  against  the  Indian- 
apolis Bleaching  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

James  W.  Fester,  Harvey  J.  Elam  and  Howard  S. 
Young,  for  appellant. 
Henry  W.  Bullock,  for  appellee. 
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Felt,  J. — This  is  an  action  for  damages  for  an  assault 
and  battery,  alleged  to  have  been  committed  on  appellee 
by  the  servants  and  employes  of  appellant.  The  issues 
were  formed  by  a  complaint,  a  general  denial,  and  a  spe- 
cial paragraph  of  answer  to  which  a  reply  of  general 
denial  was  filed.  The  jury  returned  a  verdict  for  $300. 
Appellant's  motion  for  a  new  trial  was  overruled  and 
judgment  was  rendered  on  the  verdict.  Appellant  has 
assigned  as  error  the  overruling  of  its  motion  for  a  new 
trial. 

The  substance  of  the  complaint  is  that  appellant  is  a 
corporation  operating  a  plant  for  the  production  of  cot- 
ton goods;  that  appellee  and  his  wife  were  both  em- 
ployes of  appellant  and  worked  in  its  factory  and  plant ; 
that  L.  F.  Hilton  and  George  Jones  respectively  held 
the  positions  of  overseer  and  second  overseer  of  said 
plant,  and  on  November  8,  1913,  appellee  went  to  said 
factory  for  the  lawful  purpose  of  collecting  wages  due 
his  wife  from  appellant,  and  while  there  in  the  dis- 
charge of  such  duty  was  assaulted  by  said  Hilton  and 
Jones,  who  were  then  and  there  acting  for  and  on  be- 
half of  appellant  and  exercising  authority  and  control 
over  appellant's  plant  and  acting  within  the  scope  of 
their  authority ;  that  without  cause  or  provocation  they 
beat,  bruised,  and  wrongfully  ejected  appellee  from  ap- 
pellant's plant ;  that  by  reason  of  said  assault  upon  him 
he  suffered  and  still  suffers  great  bodily  pain  and  has 
suffered  great  humiliation,  loss  of  employment  and  in- 
come, and  has  been  caused  to  expend  a  large  sum  of 
money  for  medical  treatment,  all  to  his  damage  in  the 
sum  of  $20,000. 

Appellant  contends  that  the  court  erred  in  giving  to 
the  jury  certain  instructions  and  in  refusing  to  give  cer- 
tain instructions  tendered  by  appellant.  The  principal 
controverted   question   presented  by  the  instructions 
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given  and  refused  relates  to  the  right  of  appellee  to 
recover  punitive  damages.  The  instructions  presented 
by  appellant  and  refused  informed  the  jury  that,  in  case 
they  found  for  appellee,  he  could  only  recover  actual 
damages  and  that  they  should  not  allow  anything  for 
punitive  or  exemplary  damages. 

The  court  correctly  instructed  the  jury  on  the  subject 
of  actual  damages  and  then  said:  "If  you  should  be  of 
the  opinion  that  the  injuries  which  plaintiff  received, 
if  any,  were  inflicted  in  a  spirit  of  wanton  malice  and 
with  intent  to  injure  plaintiff,  then  you  would  have  a 
right  to  add  a  further  sum  by  way  of  punishment  of 
the  defendant." 

Appellant  contends  that  Hilton  and  Jones,  who  com- 
mitted the  assault  and  battery,  if  any  were  committed, 
are  subject  to  punishment  for  the  offense  under  the 
criminal  laws  of  the  State;  that  if  any  damages  are 
recovered  in  this  suit  appellant  has  a  right  of  action 
against  Hilton  and  Jones  to  recover  from  them  the 
amount  it  may  be  compelled  to  pay  on  that  account; 
that  punitive  damages  cannot  be  assessed  against  ap- 
pellant because  the  law  does  not  warrant  their  assess- 
ment against  Hilton  and  Jones.  Furthermore,  it  is 
contended  that  neither  the  complaint  nor  the  evidence 
is  sufficient  to  authorize  the  assessment  of  punitive 
damages  in  this  case  for  the  reason  that  malice  is  not 
alleged  or  proven. 

The  general  proposition  is  well  established  in  Indiana 

that  for  wrongs,  the  commission  of  which  subjects  the 

wrongdoer  to  both  a  criminal  prosecution  and  a 

1.  civil  action,  exemplary  damages  cannot  be  as- 
sessed. Wabash,  etc.,  Pub.  Co.  V.  Crumrine 
(1890),  123  Ind.  89,  93,  21  N.  E.  904;  Stewart  V.  Mad- 
dox  (1878),  63  Ind.  51,  55;  Borkenstein  V.  Schrack 
(1903),  31  Ind.  App.  220,  221,  67  N.  E.  547. 

The  distinction  which  appellant  seeks  to  make,  by 
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which  appellee  would  be  denied  the  right  to  claim  exem- 
plary damages  against  appellant  notwithstand- 

2.  ing  the  latter  is  not  subject  to  criminal  prosecii- 
'  tion  for  the  alleged  assault  and  battery,  has  not 
been  recognized  in  Indiana  and  the  decisions  of  this 
court  and  of  our  Supreme  Court  cannot  be  brought  into 
harmony  with  such  distinction.  In  Baltimore,  etc.,  R. 
Co.  V.  Davis  (1909),  44  Ind.  App.  375,  89  N.  E.  403, 
this  court  considered  a  case  involving  damages  in  a  suit 
against  the  railroad  company  for  an  assault  and  bat- 
tery committed  by  its  conductor  upon  a  passenger.  The 
conductor  was  clearly  liable  criminally  for  the  assault 
and  battery,  if  committed,  but  the  court  held  that  exem- 
plary damages  could  be  allowed  against  the  railroad 
company,  and  in  so  doing  said:  "In  such  cases  exem- 
plary damages  may  be  recovered  against  a  corporation 
for  the  wrongful  acts  of  its  agents.  *  *  *  Appel- 
lant corporation  is  not  liable  to  a  state  prosecution.  If 
it  were  subject  to  such  prosecution  exemplary  damages 
could  not  be  assessed." 

In  Citizens  Street  R.  Co.  V.  Willoeby  (1893),  134  Ind. 
563,  33  N.  E.  627  the  court  construed  the  complaint  as 
not  proceeding  on  the  theory  of  a  breach  of  the  com- 
pany's contract,  as  a  common  carrier  of  passengers, 
but  on  the  theory  that  the  servant  of  the  company, 
while  acting  within  the  scope  of  his  employment,  in- 
flicted upon  the  appellee  a  wilful  injury  by  wantonly 
and  recklessly  throwing  him  from  the  car  upon  the 
street.  Complaint  was  made  of  instructions  which  per- 
mitted the  jury,  in  its  discretion,  to  allow  exemplary 
damages,  and  in  disposing  of  the  question,  the  opinion 
states :  "The  court  did  not  err  in  instructing  the  jury  that 
they  might  add  exemplary  damages,  in  the  event  they 
found  that  the  appellant's  conductor  inflicted  the  in- 
jury complained  of  in  a  spirit  of  oppressive  malice,  or 
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that  his  acts  were  of  such  character  as  to  indicate  a 
heedless  disregard  of  consequences." 

The  following  decisions  have  recognized  and  applied 
the  doctrine  that  a  corporation  may  be  liable  for  exem- 
plary damages  for  the  wrong  of  its  servant,  where  such 
servant  could  be  held  amenable  to  the  criminal  law  for 
the  wrongful  act  which  caused  the  injury.  Jefferson- 
ville  R.  Co.  V.  Rogers  (1871),  38  Ind.  116,  126,  10  Am. 
Rep.  103;  Jeffersonville  R.  Co.  V.  Rogers  (1867),  28 
Ind.  1,  6,  92  Am.  Dec.  276;  Louisville,  etc.,  R.  Co.  V. 
Wolfe  (1891),  128  Ind.  347,  352,  27  N.  E.  606,  25  Am. 
St.  436;  Western  Union  Telegraph  Co.  V.  Bierhaus 
(1893),  8  Ind.  App.  563,  568,  36  N.  E.  161;  Louisville, 
etc.,  R.  Co.  v.  Goben  (1895),  15  Ind.  App.  123,  127, 
42  N.  E.  1116,  43  N.  E.  890. 

Without  an  averment  of  malice,  the  jury  has  the 
right  to  assess  exemplary  damages  when  the  facts  jus- 
tify such  assessment.     Such  damages  do  not  nec- 

3.  essarily  depend  on  express  malice  but  may  be 
awarded  when  the  wrongful  act  is  wilfully  done 

in  an  abusive,  wanton  or  oppressive  manner,  or  done 

in  reckless  disregard  of  the  rights  of  the  complaining 

party.    Under  such  conditions  the  element  of  malice 

may  be  implied.    There  is  no  absolute  right  to 

4.  exemplary  damages,  but  in  a  proper  case  such 
damages  may  be  awarded  in  addition  to  actual 
damages  as  punishment  for  the  offense  and  also 

5.  to  restrain  and  prevent  such  conduct.  Exem- 
plary damages  are  not  in  the  nature  of  special 

damages  and  do  not  come  within  the  rule  of  pleading, 
which  requires  specific  averments  to  warrant  their  re- 
covery. 5  Words  and  Phrases  4299,  4300 ;  Cleveland  v. 
Emerson  (1912),  51  Ind.  App.  339,  345,  99  N.  E.  796; 
Harness  V.  Steele  (1902),  159  Ind.  286,  229,  64  N.  E. 
875;  American  Sand,  etc.,  Co.  V.  Spencer  (1913),  55 
Ind.  App.  523,  532,  103  N.  E.  426;  Anderson  v.  Inter- 
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national  Harvester  Co.  (1908),  104  Minn.  49,  116  N. 
W.  101,  16  L.  R.  A.  (N.  S.)  440,  and  notes;  Goddard  V. 
Grand  Trunk  Railway  (1869),  57  Me.  202,  223,  2  Am. 
Rep.  39.  The  rule  as  to  punitive  damages  has  not  been 
uniform  in  all  jurisdictions  and  authority  is  available 
which  would  not  support  the  rule  as  established  and  ap- 
plied in  this  State.  13  Cyc  114-118;  Warner  V.  South- 
ern  Pacific  Co.  (1896),  113  Cal.  105,  45  Pac.  187,  54 
Am.  St.  327. 

The  instructions  given  when  considered  as  a  whole 
fairly  and  accurately  state  the  law  applicable  to  the 
case.  Those  refused,  as  far  as  correct,  were  substan- 
tially covered  by  those  given. 

Under  the  law  as  above  announced,  the  evidence  is 
sufficient  to  sustain  the  verdict.  We  find  no  reversible 
error.    Judgment  affirmed. 

Note. — Reported  in  113  N.  E.  1019.  Exemplary  damages: 
(a)  recovery  of,  for  assault,  Ann.  Cas.  1915  B  128^  (b)  validity 
of  a  statute  authorizing*  .recovery  Jtor  an  act  punishable  as  a 
crime,  9  Ann.  Cas.  638.  See  under  (1,  2)  13  Cyc  117,  118;  (3-5) 
13  Cyc  105,  180. 


Huntington  Brewing  Company  v.  McGrew, 

Trustee. 

[No.  9,025.    Filed  May  11,  1916.    Rehearing  denied  November 
23,  1916.     Transfer  denied   April  6,  1917.] 

1.  Corporations. — Powers. — Ultra*- Vires. — Any  act  done  or 
agreement  made  by  a  corporation,  by  and  through  its  proper 
and  duly  authorized  officers  with  an  honest  view  of  serving 
corporate  ends  in  a  substantial  sense,  which  act  is  in  itself 
lawful  and  not  prohibited  by  charter  or  otherwise,  will  be  con- 
sidered within  the  corporate  powers  as  against  an  after-claim 
of  the  corporation  that  such  act  is  ultra  vires,    p.  278. 

Vol.  64—18     . 
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2.  Corporations. — Powers. — Ultra  Vires. — Applicability.  —  Re- 
lations with  Third  Persons. — The  doctrine  of  ultra  vires  only 
concerns  a  corporation  in  its  relations  with  the  state  and  with 
its  stockholders  and  is  never  entertained  where  it  will  injure 
innocent  third  persons,    p.  282. 

3.  Corporations. — Contracts. — Ultra  Vires  Contracts. — The  de- 
fense of  ultra  vires  to  the  enforcement  of  a  contract  entered 
into  by  a  corporation  is  sustained  by  the  courts  only  when  the 
most  persuasive  considerations  of  public  policy  are  involved, 
and  never  out  of  regard  for  the  corporation,    p.  282. 

4.  Corporations. — Contracts. — Ultra  Vires  Contracts. — Liabil- 
ity.— Where  a  contract,  otherwise  legal  and  equitable  and  sub- 
ject to  no  attack  or  infirmities  other  than  that  it  was  beyond 
the  power  of  the  corporation  to  make  it,  has  been  so  far  exe- 
cuted that  the  parties  thereto  cannot  be  placed  in  statu  quo, 
and  the  corporation  has  received  benefit  from  the  performance 
by  the  other  party,  it  will  fie  held  liable  upon  such  contract 
p.  282. 

5.  Corporations. — Contracts. — Ultra  Vires  Contracts. — Estop- 
pel to  Claim. — Assent  of  Stockholders. — A  corporation  engaged 
in  the  brewing  business,  the  stock  of  which  was  owned  by  two 
men,  with  the  exception  of  a  share  each  held  by  'their  respect- 
ive wives,  the  men  being  in  active  charge  oi  the  business  of  the 
corporation,  is  estopped  from  invoking  the.  defense  of  ultra  vires 
in  an  action  on  a  note  given  for  the  unpaid  balance  on  a  sub- 
scription to  a  city  fund  for  locating  industries,  where  each  of 
the  men  .had  full  knowledge  of,  and  consented  to,  the  subscrip- 
tion, which  was  not  binding  unless  a  stipulated  amount  was 
raised,  such  amount  having  been  fully  subscribed  and  most  of 
it  collected  and  paid  out  for  the  location  of  factories,    p.  283. 

6.  Appeal. — Harmless  Error. — Admission  and  Exclusion  of 
Evidence. — Where  an  appeal  must  be  affirmed  on  the  control- 
ling issues  presented,  alleged  error  in  the  admission  of  evi- 
dence on  other  issues  is  harmless,    p.  285. 

From  Huntington  Circuit  Court;  James  J.  Moran, 
Special  Judge. 

Action  by  Charles  McGrew,  trustee  of  the  Hunting- 
ton Factory  Fund  Association,  against  the  Huntington 
Brewing  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

C.  W.  Watkins  and  C.  A.  Butler,  for  appellant. 
Burdge  H.  Hurd  and  Lesh  &  Lesh,  for  appellee. 
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Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  an  action  brought  by  it  on  a  note 
executed  by  appellant.  The  pleadings  on  which  the 
case  proceeded  to  trial  were  a  complaint  in  one  para- 
graph, a  special  answer  in  one  paragraph,  and  a  reply 
in  two  paragraphs.  As  no  question  is  raised  on  the 
pleadings,  it  is  sufficient  to  say  concerning  them  that 
the  special  answer  proceeds  on  the  theory  that  appel- 
lant is  an  Indiana  corporation,  organized  for  the  pur- 
pose of  manufacturing  and  selling  malt,  malt  liquors 
and  ice,  and  to  purchase  and  sell  lands;  that  the  note 
in  suit  was  not  given  to  obtain  money  or  anything  of 
value  to  be  used  by  defendant  in  its  business,  but  was 
to  be  used  solely  for  the  purpose  of  locating  other  fac- 
tories in  the  city  of  Huntington,  Indiana,  and  was  ultra 
vires  and  void. 

To  this  answer  there  were  filed  a  general  denial  and 
also  a  special  reply  which  proceeds  on  the  theory  that 
the  note  in  suit  was  given  pursuant  to  and  in  settle- 
ment of  a  written  subscription  made  by  appellant  to 
a  $50,000  factory  fund  to  be  used  in  locating  factories 
in  the  city  of  Huntington,  and  that  appellant  is  estopped 
from  invoking  the  defense  of  ultra  vires  against  the  col- 
lection of  said  note,  by  reason  of  the  fact  that  it  re- 
ceived benefits  under  said  agreement  pursuant  to  which 
the  note  was  given.  Such  reply  also  alleges  facts  show- 
ing a  mutuality  of  interest  and  agreement  between  the 
respective  subscribers  to  said  subscription  paper  and 
that  such  subscription  agreement  had  been  so  far  exe- 
cuted by  the  respective  parties  thereto  that  it  would 
be  inequitable  and  unjust  to  such  parties  who  have  per- 
formed such  agreement  to  permit  appellant  to  now  es- 
cape performance  on  its  part. 

On  the  issues  thus  tendered  the  trial  court,  pursuant 
to  request,  rendered  a  special  finding  of  facts  and  stated 
its  conclusions  of  law  thereon.    The  court  found  in 
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substance:  (1)  That  appellee  is  a  corporation  organized 
under  the  laws  of  Indiana  to  promote  and  extend  the 
commercial  and  industrial  interests  of  the  city  and  citi- 
zens of  Huntington,  Indiana,  by  inducing  factories  and 
other  enterprises  to  locate  at  or  in  said  city.  Said 
funds  were  collected  and  held  by  Charles  McGrew,  trus- 
tee, he  having  been  appointed  to  succeed  Julius  Dick, 
the  original  trustee  in  said  matter.  (2)  That  appel- 
lant is  an  Indiana  corporation  organized  to  make  and 
sell  beer  and  ice  and  to  sell  real  estate  in  furtherance 
of  and  incidental  to  its  main  business  of  making  and 
selling  beer,  and  has  its  brewery  and  principal  place  of 
business  in  Huntington.  (3)  Prior  to  May  6,  1907, 
representatives  and  agents  of  said  factory  fund  associa- 
tion circulated  a  formal  subscription  among  the  citi- 
zens of  Huntington  to  obtain  donations  to  said  fund, 
which  subscription  agreement,  omitting  signatures,  was 
as  follows : 

"We,  the  undersigned,  agree  to  pay  the  sums  set 
opposite  our  names  for  a  $50,000  Factory  Fund,  to 
be  used  in  locating  factories  in  the  City  of •  Hunt- 
ington, Indiana,  said  fund  to  be  paid  to  Julius  Dick 
trustee  of  said  fund  for  said  purposes.  Subscrip- 
tions not  to  be  binding  until  the  full  amount  of 
$50,000  shall  have  been  subscribed  and  payments 
of  amount  subscribed  shall  be  made  as  follows: 
Without  relief  from  valuation  or  appraisement 
laws ;  10  per  cent,  shall  be  paid  as  soon  as  the  full 
amount  of  $50,000  is  subscribed  and  notes  for  the 
balance  of  each  subscription  shall  be  executed  for 
10  per  cent,  of  each  subscription,  payable  semi- 
annually, without  interest. 

Name.  Amount." 

(4)  That  Henry  W.  Hoch  was  a  director  of  said  asso- 
ciation, and,  as  such,  actively  participated  in  its  busi- 
ness affairs  and  in  the  circulation  of  said  subscription 
paper,  and  was  then  secretary  and  treasurer  of  appel- 
lant company  and  subscribed  $2,000  for  it.    That  the 
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amount  of  the  subscriptions  so  obtained,  including  the 
said  subscription  of  appellant,  aggregated  $50,000. 
(5)  Said  subscriptions  were  settled  by  the  various  sub- 
scribers giving  their  notes  for  the  balance  due  on  their 
subscriptions  after  deducting  the  cash  payments  made 
by  them,  and  appellant  settled  its  subscription  after 
deducting  its  cash  payment  of  $200  by  executing  and 
delivering  to  appellee  the  note  herein  sued  on  for  $1,800, 
payable  semi-annually  in  installments  of  $200  each, 
which  is  set  out  in  the  findings.  .(6)  That  appellant 
paid  $200  on  said  note  and  that  $200  is  a  reasonable 
attorney's  fee.  That  the  $200  was  paid  with  full 
knowledge  of  all  stockholders  of  the  company  without 
objection  by  any  of  them.  (7)  At  the  time  appellant 
executed  its  note  its  capital  stock  then  amounted  to 
$50,000,  all  of  which  had  been  issued  and  was  then 
owned  by  Hoch  and  Knipp  in  equal  shares,  their  re- 
spective wives  each  formally  holding  one  share  to  meet 
the  requirements  of  the  law.  That  appellant  owns  a 
large  amount  of  real  estate  in  Huntington  and  adja- 
cent thereto,  and  has  an  artificial  ice  plant  and  has 
made  and  sold  ice,  but  is  not  now  engaged  in  such  busi- 
ness. (8)  That  appellee  collected  from  said  subscrip- 
tions  and  notes  given  therefor  about  $40,000,  and  has 
paid  out  for  the  location  of  factories  in  said  city  $35,- 
000,  and  has  greatly  extended  the  business  interests  of 
the  city  and  its  citizens  and  the  population  of  said  city 
has  been  increased  1,000  by  reason  of  said  business  en- 
terprises. (9)  That  appellant  received  a  valuable  con- 
sideration for  the  note. 

The  conclusions  of  law  are:  (1)  That  the  law  is  with 
the  appellee.  (2)  That  the  note  sued  on  is  a  legal  and 
binding  obligation  duly  executed  by  appellant.  (3) 
That  appellee  should  recover  judgment  from  appellant 
in  the  sum  of  $2,200  as  principal,  interest  and  attor- 
ney's fees  without  relief,  etc.,  and  its  costs. 
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Appellant's  motion  for  a  venire  de  novo  and  for  a 
new  trial  were  each  overruled  and  these  rulings  and 
the  conclusions  of  law,  supra,  are  assigned  as  error  in 
this  court.  While  numerous  rulings  of  the  trial  court 
are  presented  by  said  several  assigned  errors,  appel- 
lant in  its  brief  says :  "This  was  an  action  on  a  promis- 
sory note,  in  due  form,  executed  and  delivered  to  the 
appellee's  predecessor  in  office,  by  the  appellant  calling 
for  $1,800,  on  which  $200  had  been  paid.  Two  ques- 
tions were  involved,  the  first  as  to  the  note  being  ultra 
vires  the  corporation,  and  the  second,  as  to  the  receipt 
by  appellant  of  benefits  of  such  a  nature  as  to  work  an 
estoppel.  The  plea  of  ultra  vires  was  raised  by  appel- 
lant, defendant  belofr,  and  the  plea  of  estoppel  is  in- 
voked by  appellee.  *  *  *  The  appeal  in  this  case, 
as  we  desire  to  present  it,  involves  the  following  ques- 
tions :  Had  Appellant  the  power  to  make  the  note  sued 
upon?  Is  appellant  estopped  by  reason  of  having  re- 
ceived  any  benefits  growing  out  of  said  contract?  Is 
such  a  contract  contrary  to  public  policy?  On  the  trial 
of  the  case  error  in  the  admission  of  evidence  on  those 
points  depends  largely  upon  viewpoint  on  the  above 
questions." 

We  therefore  go  direct  to  such  questions.  (1)  Under 
the  facts  found  by  the  court  was  the  execution  of  the 
note  in  suit  ultra  vires  ?  The  rule  of  strict  construction 
of  corporate  authority  as  applied  to  some  of  the  earlier 
cases  which  deny  the  right  of  a  corporation  to  enter 
into  any  contract  or  do  any  act  not  specifically  granted 
by  its  charter  or  necessary  for  the  purpose  of  carrying 
into  effect  the  powers  so  expressly  granted,  has  been 
modified  by  the  later  cases  and  the  rulfe  now  seems  to 
be  substantially  as  follows:  Any  act  done  or  agree- 
ment made  by  a  corporation,  by  and  through  its 

1.  proper  and  duly  authorized  officers  with  an  hon- 
est view  of  serving  corporate  ends  in  a  substan- 
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tial  sense  which  act  is  in  itself  lawful  and  not  prohib- 
ited by  charter  or  otherwise,  will  be  considered  within 
the  corporate  powers  as  against  an  after-claim  of  such 
corporation  that  such  act  is  ultra  vires.  29  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  47;  Winter  field  v.  Cream  City 
Brewing  Co.  (1897),  96  Wis.  239,  71  N.  W.  101.  Upon 
this  subject  it  is  said  in  7  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  807:  "It  has  often  been  held  that  it  is  not 
within  the  powers  of  a  corporation  to  subscribe  for  the 
purpose  of  aiding  other  enterprises,  even  though  it  may 
tend  to  increase  its  own  business;  but  on  this  point 
there  is  a  direct  conflict  in  the  cases.  Many  courts 
have  h§ld  that  such  power  is  to  be  implied  whenever 
such  a  subscription  is  necessary,  or  when  it  would  be 
usual  or  proper  for  a  natural  person  under  the  circum- 
stances.1'   See  cases  cited  in  note. 

In  Wright  v.  Hughes  (1889),  119  Ind.  324,  328,  21  N. 
E.  907,  908,  12  Am.  St.  412,  our  Supreme  Court,  in  dis- 
cussing this  question,  said:  "It  may  be  regarded  as 
settled,  that  where  general  authority  is  given  a  corpor- 
ation to  engage  in  business,  and  there  are  no  special 
restraints  in  its  charter,  it  takes  the  power  as  a  natural 
person  enjoys  it,  with  all  its  incidents  and  accessories; 
it  may  borrow  money  to  attain  its  legitimate  objects, 
precisely  as  an  individual,  and  bind  itself  by  any  form 
of  obligation  not  forbidden." 

In  the  case  of  Richelieu  Hotel  Co.  v.  International, 
etc.,  Encampment  Co.  (1892),  140  111.  248,  29  N.  E. 
1044,  33  Am.  St.  234,  the  Supreme  Court  of  Illinois  held 
that  a  subscription  by  such  hotel  company  to  a  fund  to 
establish  a  military  encampment  which  would  be  likely 
to  attract  strangers,  necessarily  requiring  hotel  accom- 
modations, was  within  the  implied  power  of  such  cor- 
poration, and  not  ultra  vires,  and  in  the  discussion  of 
such  question  at  page  263,  said :  "Power  to  carry  on  the 
hotel  business  necessarily  carries  with  it,  as  an  inci- 
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dent,  the  power  to  adopt  and  promote  all  reasonable  ex- 
pedients directly  calculated  to  increase  the  number  of 
patrons  of  the  hotel,  such  as  advertising,  employing 
agents  to  solicit  patronage,  running  omnibuses  and 
other  vehicles  to  convey  guests  to  and  from  the  hotel, 
and  other  similar  expedients.  Donations  of  money  to 
enterprises  calculated  to  bring  to  the  city  large  num- 
bers of  visitors  from  abroad  would  seem  to  fall  within 
the  same  reason.  Perhaps  no  better  practical  confirma- 
tion of  this  view  can  be  found  than  that  furnished  by 
this  subscription  paper,  by  which  the  proprietors  of 
most  of  the  leading  hotels  and  restaurants  of  the  city 
subscribed  large  sums  of  money  to  help  secure  the  hold- 
ing of  the  proposed  encampment.  It  is  scarcely  to  be 
presumed  that  these  men  were  willing  to  give  their 
money  for  the  mere  purpose  of  having  a  military  en- 
campment held.  Such  exhibition  of  itself  was  no  more 
to  them  than  to  other  members  of  the  community.  They 
doubtless  subscribed  upon  business  principles  and  from 
a  business  standpoint,  and  because  they  believed  that  by 
doing  so  they  could  best  promote  their  own  business  en- 
terprises. In  view  of  the  practical  judgments  of  these 
men  thus  expressed,  the  courts  will  hardly  undertake 
to  say,  that  the  objects  of  the  subscription  were  so 
foreign  to  the  business  which  the  defendant  was  in- 
corporated to  carry  on,  as  to  call  for  an  application  of 
the  doctrine  of  ultra  vires"  As  throwing  light  on 
this  subject,  see,  also,  Central  Lumber  Co.  v.  Kelter 
(1903),  201  111.  503,  66  N.  E.  543;  B.  S.  Green  Co.  V. 
Blodgett  (1895),  159  111.  169,  42  N.  E.  176,  50  Am.  St. 
146;  Vandall  V.  South  San  Francisco  Dock  Co.  (1870), 
40  Cal.  83;  McGeorge  V.  Big  Stone  Gap  Imp.  Co. 
(1893),  57  Fed.  262;  Fort  Worth  City  Co.  V.  Smith 
Bridge  Co.  (1893),  151  U.  S.  294,  14  Sup.  Ct.  339,  38 
L.  Ed.  167;  Louisville,  etc.,  R.  Co.  V.  Literary  Society, 
etc.  (1891),  91  Ky.  395,  15  S.  W.  1065;  New  England 
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Fire,  etc.,  Ins.  Co.  V.  Robinson  (1865),  25  Ind.  536, 
541,  542;  Mercantile  Trust  Co.  V.  Riser  (1893),  91  Ga. 
636,  18  S.  E.  358 ;  Vanderveer  V.  Asbury  Park,  etc.,  Co. 
(1897),  82  Fed.  355;  3  Thompson,  Corp.  (2d  ed.) 
§§2109,  2116;  Peoplev.  Pullman  Palace  Car  Co.  (1898), 
175  111.  125,  51  N.  E.  664,  64  L.  R.  A.  366,  385  (dissent- 
ing opinion). 

The  fund  to  which  appellant  subscribed  and  the  note 
given  pursuant  thereto  were  to  be  used  for  a  perfectly 
legitimate  and  lawful  purpose.  We  are  cited  to  no  pro- 
vision in  the  law  under  which  appellant's  articles  of  in- 
corporation were  granted  and  nothing  in  such  articles 
themselves  or  in  appellant's  by-laws  that  prohibits  or 
forbids  such  corporation  from  entering  into  an  agree- 
ment of  the  character  here  involved.  The  subscrip- 
tion was  not  a  gift  to  charity,  but  its  purpose  was  to 
bring  new  factories  and  industrial  plants  to  the  city  in 
which  appellant's  business  was  located  and  give  new 
life  and  impetus  to  the  industrial  and  commercial  life 
of  such  city,  and  thereby  add  to  its  growth  and  popula- 
tion. To  adopt  the  language  above  quoted  from  7  Am. 
and  Eng.  Ency.  of  Law,  "it  would  be  usual  (and) 
proper  for  a  natural  person  under  the  circumstances" 
to  contribute  to  said  fund.  Indeed  the  finding  shows 
that  in  the  instant  case  many  natural  persons  did  so 
contribute.  The  promotion  and  consummation  of  such 
scheme  by  raising  a  fund  to  be  used  for  such  purpose 
was  a  matter  that  might  naturally  and  reasonably  ap- 
peal to  the  business  judgment  of  appellant's  directors 
and  officers,  the  same  as  to  any  individual  who  had  busi- 
ness interests  in  said  city.  Either  might  have  very 
well  concluded  that  their  business  and  the  returns 
therefrom  would  be  increased  and  their  success  therein 
made  more  certain  by  the  consummation  of  such  pro- 
ject, and  appellant's  officers  and  agents,  having  adopted 
such  method  of  promoting  the  business  of  their  corpor- 
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ation,  the  doctrine  of  ultra  vires,  under  the  authorities 
supra,  will  not  be  invoked  by  a  court  as  an  excuse  for 
substituting  its  judgment  in  such  matter  for  that  of 
such  directors  and  officers. 

Assuming,  however,  that  appellant  in  signing  said 

subscription  paper  and  in  executing  the  note  sued  on 

acted  outside  of  its  corporate  authority,  is  it  es- 

2.  topped  from  so  saying  in  this  case?    In  the  de- 
termination of  this  question  it  is  important  to 

keep  in  mind  in  whose  favor  and  interest  the  doctrine 
of  ultra  vires  is  invoked,  and  the  general  principles 
which  influence  and  control  its  application.  Such  doc- 
trine is  one  which  "only  concerns  the  corporation  ill  its 
relations  with  the  State  and  with  its  stockholders  and  is 
never  entertained  where  it  will  injure  innocent  third 
persons/'  Wright  v.  Hughes,  supra,  329.  The  law 
never  sustains  such  a  defense  "out  of  regard  for 

3.  the  corporation.  It  does  so  only  when  the  most 
persuasive  considerations  of  public  policy  are  in- 
volved." Wright  V.  Hughes,  supra;  Seamless,  etc., 
Mfg.  Co.  V.  Mvnroe  (1914),  57  Ind.  App.  136,  143,  106 
N.  E.  538,  and  cases  cited.  "Where  a  corporation 
makes  a  contract  that  is  in  excess  of  its  chartered 
powers,  it  may  well  be  that  while  the  agreement  re- 
mains wholly  executory  it  cannot  be  enforced ;"  but  cor- 
porations, like  natural  persons,  "must  be  held  to  the 
observance  of  the  recognized  principles  of  common  hon- 
esty and  good  faith,  and  these  principles  render  the 
doctrine  of  ultra  vires  unavailing  when  its  application 
would  accomplish  an  unjust  end,  or  result  in  the  per- 
petration of  a  legal  fraud;"  and,  where  a  con- 

4.  tract,  otherwise  legal  and  equitable  and  subject 
to  no  attack  or  infirmity  other  than  that  it  was 

beyond  the  power  of  the  corporation  to  make  it,  has 
been  so  far  executed  that  the  parties  thereto  cannot  be 
placed  in  statu  quo,  and  the  corporation  has  received 
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benefit  from  the  performance  of  the  other  party  or 
parties,  it  will  be  held  liable  upon  such  contract.  Wright 
V.  Hughes,  supra,  330;  Flint,  etc.,  Mfg.  Co.  V.  Kerr, 
etc.,  Mfg.  Co.  (1899),  24  Ind.  App.  35Q,  356,  357,  56  N. 
E.  858 ;  Seamless,  etc.,  Mfg.  Co.  V.  Monroe,  supra,  144, 
and  cases  cited. 

Measured  by  these  fundamental  rules  governing  its 
application,  do  the  facts  in  this  case  warrant  the  court 
invoking  the  doctrine  of  ultra  vires?  We  first 
5.  inquire  whether  there  is  "any  persuasive  consid- 
erations of  public  policy  which  require  It."  The 
fund  to  which  appellant  subscribed,  and  for  which  the 
note  in  suit  was  given,  was  to  be  used  for  an  entirely 
proper  and  legitimate  purpose,  one  that  could  in  no  way 
result  in  harm  to  the  State,  one  that  in  no  way  injuri- 
ously affected  the  public  morals,  or  could  have  any 
harmful  or  injurious  effect  on  the  public  generally.  It 
follows  that  public  policy  does  not  require  the  invoking 
of  said  doctrine.  The  only  harm  that  could  result  from 
appellant's  agreement,  and  note  given  pursuant  thereto, 
would  be  the  harm  that  might  result  to  such  corpora- 
tion and  the  individual  stockholders  thereof,  on  account 
of  the  dissipation  of  the  funds  of  the  corporation  result- 
ing therefrom  and,  under  the  facts  of  this  case,  the 
stockholders,  if  they,  as  such,  were  resisting  the  pay- 
ment of  the  note,  would  be  in  no  better  position  to  in- 
voke said  doctrine  than  the  corporation,  because  the 
finding  shows  that  the  subscription  was  made  and  the 
note  executed  and  payment  made  thereon  with  their 
knowledge  and  consent.  Indeed,  there  were  but  four 
stockholders,  viz.,  Hoch,  Knipp  and  their  wives,  the  lat- 
ter, according  to  the  findings,  each  "formally  holding 
one  share  to  meet  the  requirements  of  the  law."  Hoch 
and  Knipp  each  had  an  equal  number  of  shares  and 
were  in  active  charge  of  the  business  of  the  corporation 
and  each  had  full  knowledge  of  and  consented  to  said 
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subscription,  Hoch  being  one  of  the  directors  in  the  fac- 
tory fund  association  who  actively  participated  in  the 
business  affairs  of  said  association  and  in  the  circula- 
tion of  said  subscription  paper.  The  finding  further 
shows  that  said  subscription  agreement  contained  a  pro- 
vision  to  the  effect  that  the  subscriptions  "were  not  to 
be  binding  until  the  full  amount  of  $50,000  shall  have 
been  subscribed;"  that  such  amount  was  subscribed; 
that  $40,000  thereof  had  been  collected,  and  $35,000 
paid  out  for  the  location  of  factories;  that  on  account 
of  the  location  of  such  factories  the  business  interests 
of  the  city  have  been  extended  and  the  population  in- 
creased by  at  least  1,000,  and  that  appellant  received 
a  valuable  consideration  for  the  note. 

This  last  finding  is  objected  to  as  being  a  conclusion 
and  not  within  the  issues.  It  is  not  necessary  to  enter 
into  any  discussion  of  this  contention.  For  the  pur- 
poses of  the  question  presented  this  finding  may  be  ig- 
nored and  the  facts  found  will  still  be  sufficient  to  show 
that  there  was  a  mutuality  of  promise  and  obligation 
between  the  respective  subscribers  to  said  subscription 
agreement ;  that  the  fund  subscribed  has  been  in  a  great 
measure  collected  and  used  for  the  purposes  contem- 
plated when  subscribed;  that  such  agreement  has  been 
so  far  executed  that  the  parties  thereto  could  not  be 
placed  in  statu  quo;  that  appellant  in  common  with 
other  subscribers  has  received  the  common  benefit  con- 
templated when  such  subscription  was  made,  viz.,  the 
location  of  new  factories  and  the  increased  population 
therefrom  together  with  any  impetus  or  increase  to 
business  generally  resulting  therefrom;  that  it  would 
be  inequitable  and  unjust  to  the  other  subscribers  to 
permit  appellant  to  avoid  its  obligation. 

It  follows  that,  measured  by  any  or  all  of  the  rules 
above  indicated,  as  governing  the  application  of  said 
doctrine,  appellant  is  in  no  position  to  have  it  invoked 
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to  relieve  it  from  the  payment  of  the  note  sued  on. 
Our  conclusion  therefore  is  that  upon  each  of  the  ques- 
tions above  indicated  by  appellant,  as  the  questions  de- 
sired to  be  presented  by  the  appeal,  the  decision  of  the 
trial  court  is  supported  both  in  law  and  equity. 

Appellant,  in  its  motion  for  new  trial,  assigned  as 
grounds  therefor  the  admission  and  exclusion  of  cer- 
tain evidence.     In  most  instances  such  questions 

6.  are  not  properly  presented  by  the  record,  and  in 
any  event  our  disposition  of  the  controlling  ques- 
tions presented  by  the  appeal,  as  appellant  in  effect  con- 
cedes, renders  unavailing  any  error  in  the  admission  of 
the  evidence  objected  to,  because  the  only  controlling 
influence,  if  any,  which  such  evidence  could  have  had 
would  have  been  an  influence  on  the  findings  which  we 
ignored  in  our  determination  of  said  questions.  The 
judgment  below  is  therefore  affirmed.  . 

Moran,  J.,  not  participating. 

Note. — Reported  in  112  N.  E.  534.    Corporations:    ultra  vires 
acts,  estoppel  to  plead  as  defense,  see  10  Cyc  1156. 


Schoenfeld-Yatter  Company  v  .  Cline  et  al. 

[No.  9,263.    Filed  April  17,  1917.] 

1.  Appeal. — Findings. — Conclusiveness. — The  court  on  appeal 
will  not  disturb  the  finding  of  the  trial  court  if  there  is  any 
evidence  tending  to  support  it.    p.  291. 

2.  Witnesses. — Credibility. — Determination  by  Court. — On  a 
trial  without  jury,  the  court,  in  weighing  the  evidence,  may 
consider  the  manner  and  appearance  of  witnesses,  their  ap- 
parent fairness  or  unfairness,  the  reasonableness  or  unreason- 
ableness of  their  testimony,  the  means  of  knowing  the  facts 
testified  to,  and  all  circumstances  in  any  way  tending  to  aid 
the  court  in  determining  the  credibility  of  witnesses  and  in 
ascertaining  what  facts  have  been  established,    p.  291. 

8.  Trial. — Inferences  from  Facts  Proved. — On  a  trial  without 
jury  the  court  may  draw  any  reasonable  inferences  warranted 
by  the  facts  and  circumstances  shown  by  the  evidence,    p.  291. 
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4.  Sales. — Action  by  Vendor. — Conditional  Sale. — Evidence, — 
Sufficiency. — In  an  action  to  replevy  a  quantity  of  merchandise 
claimed  to  have  been  delivered  under  a  conditional  contract  of 
sale  by  which  title  did  not  pass  to  defendant  until  the  goods 
were  paid  for,  evidence  showing  that  a  written  memorandum 
of  sale  purporting  to  give  the  right  to  retake  the  goods  if  the 
vendor  became  dissatisfied  with  the  payments  contained  no  ref- 
erence to  reservation  of  title  by  plaintiff,  that  notes  were  taken 
for  the  purchase  price,  and  that  a  statement  of  account  ren- 
dered by  plaintiff  referred  only  to  an  open  account,  was  suffi- 
cient to  warrant  the  inference  that  there  was  no  conditional 
sale  of  the  goods,    p.  291. 

5.  Sales. — Conditional  Sales. — Replevin  by  Vendor. — Burden  of 
Proof. — In  an  action  to  replevin  goods  claimed  to  have  been 
delivered  under  an  agreement  whereby  the  seller  reserved  title 
until  payment  was  made,  plaintiff  had  the  burden  of  showing 
its  right  to  take  and  hold  the  goods,    p.  292. 

Prom  Lake  Superior  Court;  Charles  E.  Greenwald, 
Judge. 

Action  by  the  Schoenfeld-Yatter  Company  against 
Samuel  T.  Cline.  Charles  L.  Surprise,  as  trustee  in 
bankruptcy  of  the  estate  of  Samuel  T.  Cline,  filed  an  in- 
tervening petition  and  was  made  a  party  defendant. 
From  a  judgment  for  defendants,  the  plaintiff  appeals. 
Affirmed. 

L.  V.  Cravens  and  Frank  Schoenfeld,  for  appellant. 
William  J.  Whinery  and  Dulsky  &  Dulsky,  for  appel- 
lees. 

Felt,  C.  J. — This  suit  was  brought  by  appellant 
against  appellee  Cline  on  August  8, 1914,  to  replevy  cer- 
tain merchandise  alleged  to  be  the  property  of  appellant 
and  to  be  unlawfully  detained  in  the  possession  of  said 
Cline  in  Lake  county,  Indiana.  On  September  18, 1914, 
appellee  Surprise,  as  trustee  in  bankruptcy  of  appellee 
Cline,  filed  an  intervening  petition  in  this  cause  in  the 
Lake  Superior  Court,  was  made  a  party  defendant  to 
the  suit,  and  thereafter  filed  an  answer  to  the  complaint 
in  general  denial.    The  case  was  tried  by  the  court  and 
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• 

resulted  in  a  finding  and  judgment  for  appellees  that 
they  were  entitled  to  a  return  of  the  property  and, 
upon  failure  of  appellant  to  return  the  same,  to  recover 
$1,200,  the  value  of  the  property.  Appellant's  motion 
for  a  new  trial  was  overruled  and  an  appeal  was  taken 
to  this  court.  The  only  error  assigned  is  the  overrul- 
ing of  appellant's  motion  for  a  new  trial. 

The  grounds  for  a  new  trial  presented  and  urged  for 
reversal  are:  (1)  That  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence;  and  (2)  the  decision  is 
contrary  to  law. 

Henry  W.  Schoenf  eld,  a  witness  on  behalf  o±  appel- 
lant, testified,  in  substance,  as  follows :  "I  am  treasurer 
of  the  plaintiff,  a  corporation  engaged  in  the  whole- 
sale clothing  business  in  Chicago,  111.  Formed  the  ac- 
quaintance of  Samuel  T.  Cline  the  latter  part  of  Aug- 
ust, 1913,  at  plaintiff's  place  of  business  in  Chicago. 
He  informed  me  he  was  going  to  put  in  a  stock  of  cloth- 
ing in  a  department  store  in  Gary,  Indiana,  and  that  he 
desired  to  purchase  a  bill  of  clothing  from  the  company. 
He  said  he  could  only  raise  about  $1,500  and  I  took  the 
matter  under  advisement  and  told  him  to  return  in  a 
day  or  so.  He  came  back  and  I  informed  him  that  in 
view  of  the  fact  that  he  had  so  small  an  amount  of 
money  and  would  need  a  large  amount  of  clothing,  we 
decided  to  let  him  select  the  goods  and  would  send  them 
to  him,  the  title  to  the  goods  'to  remain  with  us  until 
your  account  is  entirely  paid  for/  He  said  that  would 
be  perfectly  satisfactory  and  he  would  come  in  a  few 
days  and  make  his  selections.  He  afterwards  came  in 
and  made  selections  and  goods  were  shipped  to  him 
from  time  to  time  as  he  purchased  them.  He  came  in 
every  week  or  two.  Mr.  Cline  was  in  the  office  in  Feb- 
ruary, 1914,  and  I  dictated  a  paper  which  he  signed." 

The  instrument  written  on  the  letter  head  of  "Levin- 
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son,  Schoenfeld  &  Yatter  Co."  was  offered  in  evidence 
and,  omitting  the  heading,  is  as  follows : 

"Chicago,  February  6, 1914. 

"This  is  to  certify  that  I  have  received  from  Lev- 
inson,  Schoenfeld  &  Yatter  Co.,  merchandise  in- 
voice dated  from  Aug.  30  to  date  and  in  the  event 
said  Levinson,  Schoenfeld  &  Yatter  Co.  become  dis- 
satisfied with  my  payments  therefor,  I  authorize 
them  to  re-take  said  merchandise  out  of  my  store 
and  charge  me  with  all  reasonable  and  necessary 
expense  in  so  doing. 

"[Signed]    S.  T.  Cline. 
"Witness : 

J.  J.  Narten." 

"Cline's  payments  became  unsatisfactory  and  we  in- 
formed him  we  could  see  no  ultimate  success  for  him 
and  demanded  that  he  send  our  goods  back.  He  re- 
fused  to  do  so  and  did  not  send  them  back.  We  then 
brought  this  suit  and  at  the  time  there  was  due  us 
about  $3,600.  The  goods  we  received  back  from  the 
sheriff  are  worth  about  $1,200.  The  property  taken  by 
the  sheriff  was  our  property,  but  not  half  the  property 
delivered  to  Cline." 

On  cross-examination  the  witness  testified  that  when 
he  made  the.  arrangement  with  Cline  to  sell  goods  to 
him  he  did  not  know  what  particular  goods  he  would 
buy  and  did  not  then  show  him  any  goods.  A  part  of 
the  goods  sold  him  had  to  be  manufactured.  Mr.  Cline 
bought  the  goods  to  be  sold  at  retail  in  his  store  at 
Gary,  Indiana,  and  "we  rendered  a  bill  with  each  ship- 
ment. When  the  sheriff  took  the  goods  from  Cline, 
I  don't  know  whether  they  were  of  the  first  consign- 
ment or  what  consignment.  I  know  they  were  of  our 
goods  of  prior  shipments.  I  do  not  know  when  any 
of  the  goods  taken  by  the  sheriff  were  shipped  to  Cline. 
The  only  conversation  I  had  with  Cline  about  the  title 
was  when  he  came  back  the  second  time  before  he  ob- 
tained the  goods  and  in  February  when  I  told  him  about 
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that  conversation  and  told  him  I  wanted  'a  little  mem- 
oranda of  it  for  my  records.'  I  dictated  it  and  gave 
it  to  him  to  sign  and  he  said,  'Gladly/  Cline  gave  us 
some  notes  and  we  discounted  them  at  the  bank.  He 
defaulted  in  payment  and*  we  took  them  up  and  later  re- 
turned them  to  him.  Do  not  have  the  notes  or  the 
books  with  me.  The  notes  were  given  for  the  amount 
of  Cline's  balance  on  the  ledger  and  were  payable  at 
the  Continental  Commercial  Bank.  I  cannot  tell  the 
exact  date  of  the  notes,  but  think  they  were  given  in 
1914." 

There  was  also  evidence  tending  to  show  that  Cline's 
attorney  sent  a  letter  to  creditors  to  obtain  an  exten- 
sion of  the  time  for  paying  his  bills  and  that  before  the 
trial  appellant's  attorney  was  duly  served  with  a  notice 
to  produce  all  notes  given  to  Cline  since  August,  1913 ; 
all  letters  and  correspondence  from  Cline;  the  journal, 
ledger  and  other  books  of  appellant  which  show  trans- 
actions  had  between  plaintiff  and  S.  T.  Cline  from  Aug- 
ust 1,  1913,  to  September,  1914.  In  response  to  the 
said  notice  a  statement  was  produced  and  offered  in 
evidence  showing  an  open  account  against  S.  T.  Cline 
in  favor  of  "Levinson,  Schoenfeld  &  Yatter  Co."  of 
Chicago,  111. 

The  account  contains  fifteen  items  charged  against 
Cline  from  August  30,  1913,  to  April  8,  1914,  aggregat- 
ing $5,322.50,  also  *  fifteen  credit  items  aggregating 
$1,694.27,  the  first  of  which  bears  date  of  October  15, 
1913,  and  the  last  June  18,  1914.  The  account  indi- 
cates a  balance  against  Cline  of  $3,628.23,  and  has 
nothing  to  distinguish  it  from  the  usual  open,  running 
account. 

Letters  were  produced  and  offered  in  evidence  as  fol- 
lows: 

Vol.  64—19 
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"July  11th,  1914. 

"Messers.  Levinson,  Schoenf  eld  &  Yatter  Co., 

Chicago,  111. 
"Gentlemen : — 
"In  re  S.  T.  Cline,  Gary,  Ind. 
"You  no  doubt  are  informed  of  the  status  of  the 
above  account.     He  wrote  us  on  the  first  inst.  that 
he  would  remit  in  a  very  short  time,  instead  of 
which  we  received  a  letter  from  his  attorney. 

"What  form  of  adjustment  would  you  advise  in 
the  matter?    We  will  be  pleased  to  hear  from  you. 

"Yours  Very  Truly, 

"Samuel  Rosenthal  &  Bros., 

"Credit  Dept" 

"Schoenfeld-Yatter  Co., 
Successors  to 
Levinson,  Schoenfeld  &  Yatter  Co. 
"Telephones  Wabash  8336    Auto  58-295 
"S.  W.  Corner  Market  &  Van  Buren  Streets. 

"Makers  of  XL.  All  Clothes 

"Chicago,  July  13,  1914. 
"S.  Rosenthal  &  Bros. 

New  York  City. 
"Gentlemen : 

"We  are  in  receipt  of  yours  of  the  11th  inst.,  and 
in  reply  wish  to  state  that  we  have  watched  this  ac- 
count very  closely.  The  conditions  have  been  so 
terribly  bad  at  Gary  that  the  merchants  there  are 
in  a  very  precarious  condition. 

"We,  ourselves,  have  accepted  the  extension  prop- 
osition in  this  matter,  as  feel  when  things  brighten 
up  that  this  party  will  make  every  effort  possible 
to  take  care  of  his  obligations. 

"Yours  very  truly, 

"Schoenfeld-Yatter  Co." 

The  foregoing  statement  is  the  substance  of  the  evi- 
dence relied  upon  by  appellant  to  sustain  its  contention 
that  the  undisputed  evidence  shows  that  the  goods  in 
controversy  were  delivered  to  appellee  Cline  under  a 
contract  of  conditional  sale  by  which  the  title  to  the 
goods  did  not  pass  to  him  until  paid  for  and  also  that 
the  goods  taken  under  the  writ  of  replevin  w^re  the 
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identical  goods  of  appellant  so  sold  and  delivered  to 
appellee  Cline. 

The  trial  court  having  found  for  the  appellees,  this 
court  will  not  disturb  such  finding  if  there  is  any  evi- 
dence tending  to  support  it.    In  weighing  evi- 

1.  dence  the  trial  court  has  the  right  to  consider 
the  manner  and  appearance  of  the  witness  while 
testifying ;  his  apparent  fairness  or  unfairness 

2.  as  a  witness;  the  reasonableness  or  unreason- 
ableness of  his  testimony ;  his  means  of  knowing 

or  not  knowing  the  things  to  which  he  has  testified  and 
all  the  facts  and  circumstances  of  the  case  as  shown 
by  the  evidence  which  may  in  any  way  aid  the  court 
in  determining  the  credibility  of  the  witness  and  in 
ascertaining  what  facts  have  been  established,  and 
what  have  not  been  proven  by  the  evidence. 

The  trial  court  may  also  draw  any  reasonable 

3.  inferences  warranted  by  the  facts  and  circum- 
stances shown  by  the  evidence.    Bronnenberg  v. 

Indiana  Union  Traction  Co.  (1915),  59  Ind.  App.  495, 
109  N.  E.  784. 

The  finding  is  general  and  includes  a  finding  against 

appellant  on  the  issuable  fact  of  a  conditional  sale  of 

the  goods  by  appellant  to  appellee  Cline.    The 

4.  witness  on  whom  appellant  relies  testified  that 
in  making  the  original  sale  title  was  reserved  in 

the  goods  sold  until  paid  for,  and  that  in  February  he 
called  Cline's  attention  to  that  conversation  and  re- 
quested a  written  memorandum  of  the  agreement  for 
his  records;  that  he  dictated  the  writing  and  Cline 
signed  it.  The  instrument  contains  no  reference  to 
title  or  reservation  of  title  in  appellant  and  only  pur- 
ports to  give  appellant  the  right  to  take  the  merchan- 
dise out  of  Cline's  store  if  appellant  should  become  dis- 
satisfied with  payments  made  therefor.  The  instru- 
ment purports  to  give  such  rights  as  to  invoices  down 
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to  February  6, 1914,  but  does  not  cover  subsequent  ship- 
ments. The  account  offered  in  evidence  shows  five 
items  charged  against  Cline.  subsequent  to  that  date  ag- 
gregating $941.  If,  as  indicated  by  the  witness,  the 
writing  was  to  be  a  memorandum  of  a  previous  agree- 
ment, it  is  remarkable  that  the  one  vital  element  of  a 
conditional  sale  should  be  entirely  omitted,  and  that  no 
reference  should  be  made  therein  to  such  previous 
agreement  or  its  terms,  and  that  instead  thereof  there 
is  an  apparent  reference  only  to  the  open,  running  ac- 
count beginning  August  30. 

The  evidence  also  shows  that  notes  were  taken  from 
Cline  for  the  balance  due  appellant  for  the  goods  sold 
to  him.  The  foregoing  and  other  facts  and  circum- 
stances shown  by  the  evidence  are  sufficient  to  warrant 
the  inference  that  there  was  no  conditional  sale  of  the 
goods  or  reservation  of  title  in  appellant.  Further- 
more, the  evidence  of  the  identification  of  the  goods 
taken  on  the  writ  of  replevin  is  not  so  conclusive  as  to 
enable  this  court  to  say  that  the  trial  court  was  not 
warranted  in  finding  it  insufficient  to  properly  identify 
such  goods  as  the  property  of  appellant. 

Appellant  had  the  burden  of  showing  its  right  to  take 
and  hold  the  goods.    While  there  is  evidence 

5.  tending  to  support  appellants'  contentions,  it  is 
not  conclusive,  and  on  the  whole  there  is  some 
evidence  tending  to  support  the  finding!. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  787.  Conditional  sales:  accept- 
ance of  purchase  money  note  from  vendee,  effect,  Ann.  Cas. 
1916A  331.    See  under  (4,  5)  35  Cyc  702. 
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German  Baptist  Tri-County  Mutual  Protective 

Association  op  Cass,  Miami  and  Howard 

Counties  v.  Conner. 

[No.  9,208.     Filed  April  17,  1917.] 

1.  Insurance. — Fire  Policy. — Construction. — Damage  from  Ex- 
plosion.— Liability. — Where  a  policy  of  fire  insurance  stipu- 
lates for  indemnity  for  loss  by  fire  generally  and  contains  no 
provision  exempting  the  insurer  from  liability  for  loss  by"  ex- 
plosion, the  insurer  is  liable  for  damage  resulting  from  an 
explosion,  so  that  a  fire  insurance  company  is  liable*  on  a  pol- 
icy insuring  against  losses  by  "fire  or  lightning"  where  the 
assured's  property  was  damaged  by  the  explosion  of  acetylene 
gas  which  escaped  and  was  ignited  by  fire  in  a  stove,  pp.  299, 
300. 

2.  Insurance. — Construction  of  Policy. — Where  an  insurance 
policy  is  so  drawn  as  to  be  fairly  susceptible  of  two  different 
constructions,  the  construction  most  favorable  to  the  insured 
will  be  adopted,  j>.  300. 

8.  Insurance. — Fire  Policy. — Loss  by  Explosion. — Exception  in 
Policy. — Liability. — Where  a  policy  of  fire  insurance  contains 
a  provision  absolving  the  insurer  from  liability  for  loss  by  ex- 
plosion, the  insurer  is  liable  for  loss  occasioned  by  the  fire,  if 
any,  resulting  from  the  explosion,    p.  300. 

4.  Appeal.— Briefs. — Sufficiency. — Where  appellant's  brief  fails 
to  set  out  either  the  demurrer  or  the .  substance  thereof,  no 
question  as  to  the  ruling  thereon  is  presented  for  review, 
p.  301. 

5.  Appeal. — Record. — Bill  of  Exceptions. — Failure  to  Incorpo- 
rate in  Transcript. — Where  a  purported  bill  of  exceptions  con- 
taining the  evidence  follows  the  certificate  of  the  clerk  that 
"the  above  and  foregoing  transcript  contains  full,  true,  cor- 
rect and  complete  copies  of  all  papers  and  entries"  in  the  case, 
the  bill  is  not  properly  incorporated  into  the  transcript  and 
cannot  be  considered  for  any  purpose,  so  that  grounds  in  a 
motion  for  a  new  trial  requiring  reference  to  the  evidence  for 
their  consideration  cannot  be  reviewed,    p.  301. 

From  Fulton  Circuit  Court ;  Smith  N.  Stevens,  Judge. 

Action  by  Elmer  E.  Conner  against  the  German  Bap- 
tist Tri-County  Mutual  Protective  Association  of  Cass, 
Miami  and  Howard  Counties.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 
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Cox  &  Andrews,  for  appellant. 
Frank  D.  Butler,  Albert  Ward  and  E.  E.  Murphy,  for 
appellee. 

Dausman,  J. — Appellee  instituted  this  action  against 
appellant  to  recover  on  a  policy  of  fire  insurance-  A 
demurrer  to  each  paragraph  of  complaint  on  the  ground 
that  neither  stated  facts  sufficient  to  constitute  a  cause 
of  action  was  overruled.  An  answer  in  four  para- 
graphs was  filed,  and  appellee's  demurrer  to  the  sec- 
ond, third  and  fourth  paragraphs  was  overruled.  Ap- 
pellee replied  in  four  paragraphs.  A  demurrer  was 
filed  to  all  paragraphs  of  reply  except  the  first,  and  it 
was  sustained  as  to  the  fourth  paragraph  and  overruled 
as  to  the  second  and  third  paragraphs.  There  was 
trial  by  jury,  which  resulted  in  verdict  and  judgment 
for  appellee  in  the  sum  of  $2,453.90.  Motion  for  a  new 
trial  was  overruled.  The  errors  properly  assigned 
are  the  following:  (1)  The  court  erred  in  overruling  the 
demurrer  to  the  first  paragraph  of  complaint;  (2)  the 
court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  complaint;  (3)  the  court  erred  in  over- 
ruling the  demurrer  to  the  second  and  third  paragraphs 
of  reply;  (4)  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  complaint  consists  of  two  voluminous  para- 
graphs. So  much  of  the  first  paragraph  as  has  any 
bearing  on  the  objection  raised  by  the  demurrer  is  in 
the  following  words  and  figures:  "That  the  defendant 
is  now,  and  for  some  years  last  past  has  been,  an  in- 
surance corporation,  organized  and  existing  under  the 
laws  of  the  State  of  Indiana  for  the  purpose  of  mutual 
insurance  of  the  property  of  its  respective  members 
against  loss  by  fire  or  damage  by  lightning;  and  that 
for  more  than  ten  years  last  past  the  defendant  has 
been  engaged  in  the  general  insurance  business  in  the 
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counties  of  Cass,  Miami  and  Howard,  and  during  said 
time  has  been  insuring  its  members  against  loss  by  fire 
or  damage  by  lightning  upon  dwelling  houses,  barns, 
out-buildings  and  their  contents,  household  goods,  wear- 
ing apparel,  provisions,  musical  instruments,  etc.,  all  as 
provided  by  the  laws  of  the  State  of  Indiana. 

"That  on  the  28th  day  of  December,  1906,  the  plain- 
tiff became  a  member  of  said  company;  that  on  said 
day  the  company  issued  to  him  a  certificate  of  such 
membership  and  policy  of  insurance,  duly  signed  by  the 
proper  officers  of  said  company ;  that  a  copy  of  the  said 
certificate  and  policy  is  filed  herewith,  marked  'Ex- 
hibit A'  and  made  a  part  of  this  paragraph  of  com- 
plaint. 

"That  by  the  terms  and  conditions  of  said  certificate 
of  membership  and  policy  of  insurance,  the  defendant, 
in  consideration  of  the  payment  by  plaintiff,  of  the 
proper  membership  fee  and  the  annual  assessment 
thereafter  to  be  levied  by  the  defendant,  did  thereby  in- 
sure the  plaintiff  against  loss  or  damage  by  fire  to  the 
total  amount  of  $4,525.00;  that  said  total  amount  was 
subsequently  increased  to  the  total  amount  of  $5,225.00 ; 
that  the  property  upon  which  said  insurance  was  placed 
is  referred  to  and  described  in  said  policy  as  follows, 
towit:     *     *     *. 

"That  by  the  terms  and  conditions  of  said  certificate 
of  membership  and  policy  of  insurance  the  defendant 
promised  and  agreed  to  make  good  and  to  pay  to  the 
plaintiff  any  and  all  loss  or  damage,  not  exceeding  the 
amount  that  each  of  said  articles  was  insured  for,  that 
should  happen  by  fire  to  the  said  property  during  the 
continuance  and  life  of  said  certificate  of  membership 
and  policy  of  insurance. 

"That  on  the  13th  day  of  February,  1913,  and  while 
said  certificate  of  membership  and  policy  of  insurance 
vere  in  full  force  and  effect,  the  property  described  in 


296        APPELLATB  COURT  OF  INDIANA, 

German  Baptist,  etc.,  Assn.  v.  Conner — 64  Ind.  App.  298. 

said  policy  was  injured,  damaged  and  destroyed  by  fire 
in  the  manner  and  form  more  particularly  described  as 
follows:  That  on  said  date  plaintiff  had  in  the  base- 
ment of  said  house  an  acetylene  lighting  plant  which 
generated  a  combustible  gas  used  for  the  lighting  for 
said  house;  that  in  said  basement  at  said  time  was  a 
stove  containing  fire  and  which  was  used  for  the  pur- 
pose of  heating  the  basement ;  that  on  said  date  the  gas 
so  generated  by  said  acetylene  lighting  plant  escaped 
from  its  proper  receptacles  and  came  in  immediate  and 
direct  contact  with  the  fire  in  said  stove ;  that  said  fire 
instantly  ignited  and  burned  said  gas  and  caused  a  ter- 
rific explosion  to  at  once  take  place;  and  that  by  rea- 
son of  the  combustion  and  explosion  so  caused  and  en- 
suing, the  property  in  said  policy  described  was  in- 
jured, charred,  burned  and  damaged  as  follows,  viz.: 
The  walls  of  said  house  No.  1  were  shattered,  cracked, 
crumbled  and  seriously  damaged  and  the  plastering 
torn  loose  and  shattered  therefrom;  the  windows  were 
broken ;  floors  and  roof  were  damaged ;  the  doors  were 
cracked  and  split  and  said  house  otherwise  damaged; 
that  the  damages  as  aforesaid  to  said  house  were  in 
the  sum  of  $2,500.00;  that  the  household  goods,  musi- 
cal instruments,  sugar  house,  contents  of  sugar  house, 
and  the  smokehouse  were  damaged  in  the  following 
amounts,  viz. :  household  goods,  $500.00 ;  musical  instru- 
ments, $50.00;  sugar  house,  $25.00;  contents  of  sugar 
house,  $15.00 ;  smoke  house,  $25.00 ;  making  a  total  loss 
to  said  property  so  insured  in  the  sum  of  $3,115.00. 

"That  the  insurance  on  the  property  so  burned,  dam- 
aged and  destroyed  was  and  is  in  the  sum  of  $2,015.00 ; 
that  the  damages  to  said  property  as  aforesaid  are  such 
damages  as  are  covered  by  and  insured  against  in  said 
certificate  of  membership  and  policy  of  insurance;  and 
that  all  of  said  loss  and  damage  was  caused  without 
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any  fault,  negligence  or  carelessness  on  the  part  of 
plaintiff." 

The  copy  of  the  policy  filed  with  the  complaint  is  in 
the  following  words  and  figures: 

"No.  6509  $4,525.00 

"Certificate  op  Membership  and  Policy  op  In- 
surance 

Issued  by 
The  German  Baptist  Fire  and  Lightning,  Tri-Coun- 
ty  Mutual  Protective  Association  of  Cass,  Miami 
and  Howard  Counties  of  the  State  of  Indiana. 

To  Elmer  E.  Conner  of  Jefferson  Township,  Miami 
County,  State  of  Indiana,  P.  0.  Address,  Peru,  R.F. 
D.  No.  5. 

On  the  following  property:     (Here  follows  a  list 

of  the  items  of  property  insured  with  the  amount 

of  insurance  on  each  item). 

Total  amount  insured,  $4,525.00. 

September   5,    1910.     Time   of  continuance,   five 

years. 

Time  of  commencement,  noon  December  28,  1906. 

N.  B.    See  Rules  on  back  of  this  policy. 

(Seal)     S.  T.  Fisher,  Peru,  Ind.  President. 

E.  S.  Metsger,  Peru,  Ind.  Secretary. 

J.  C.  01  win,  Adjuster. 

S.  T.  Fisher,  Agent." 

On  the  back  of  the  policy  are  printed  thirty-six  rules 
or  by-laws  which  constitute  part  of  the  contract  of  in- 
surance. The  only  statements  in  these  by-laws  which 
tend  to  throw  any  light  on  the  controversy  presented 
here  are  the  following: 

"Rule  1.  The  object  of  this  Association  shall  be 
purely  Christian — to  do  unto  others  as  we  would 
have  others  do  unto  us ;  to  afford  relief ;  and  to  pay 
each  member  thereof  losses  sustained  by  the  burn- 
ing of  buildings  or  other  property  insured  in  the 
Association. 

"Rule  9.  Any  member  suffering  loss  by  fire  or 
lightning  shall  without  delay  notify  one  of  the  Di- 
rectors, who  shall  notify  the  Adjuster  and  he  shall 
immediately  proceed  to  ascertain  the  damage  or 
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loss,  and  shall  report  it  to  the  Secretary  for  ad- 
justment; the  Association  reserves  the  right  to  re- 
build or  repair  buildings  destroyed  or  damaged  by 
fire  or  lighting,  and  for  the  payment  of  such  losses 
the  Board  of  Directors  shall  make  assessments 
annually  and  oftener  if  losses  render  it  absolutely 
necessary;  all  losses  to  be  paid  within  sixty  days 
after  the  adjustment  is  made;  the  Secretary  being 
authorized  to  borrow  money  in  the  name  of  the  As- 
sociation to  pay  losses  that  may  accrue  after  the 
reserve  fund  has  been  exhausted. 

"Rule  17.  Live  stock  and  farm  implements,  if 
burned  or  damaged  by  fire  or  lightning  while  off 
the  owner's  premises  and  in  legitimate  use,  will  be 
paid  for  in  like  manner  as  if  on  the  owner's  prem- 
ises. 

"Rule  18.  Any  person  sustaining  loss  of  live 
stock  by  fire  or  lightning  shall  have  said  stock  ap- 
praised etc., 

"Rule  19.  Personal  property  will  not  be  paid 
for  if  burned  or  damaged  when  stored  in  building 
not  insured  in  this  company." 

The  second  paragraph  is  the  same  as  the  first,  ex- 
cept that  it  contains  brief  averments  concerning  certain 
changes  as  to  the  amount  of  insurance  on  certain  items 
of  property  as  agreed  by  plaintiff  and  one  Silas  T. 
Fisher  who  was  president  and  agent  of  the  defendant 
company. 

•  The  essence  of  appellant's  objections  to  the  com- 
plaint, as  shown  by  the  memorandum  filed  with  the 
demurrer,  may  be  fairly  stated  in  the  following  lan- 
guage: That  the  complaint  shows  upon  its  face  that 
it  is  based  on  a  policy  of  insurance  against  fire  and 
lightning,  but  the  facts  stated  do  not  show  that  either 
fire  or  lightning  damaged  plaintiff's  property;  that,  on 
the  contrary,  the  complaint  shows  that  all  the  damage 
resulted  from  an  explosion  of  acetylene  gas,  which  ex- 
plosion was  not  caused  by  "a  fire"  or  followed  by  "a 
fire";  and  that  the  complaint  shows  that  there  was  no 
loss  by  fire  within  the  meaning  of  the  policy. 
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The  first  and  second  assignments  of  error  present 

but  one  question,  Is  the  loss  sustained  by  the  insured 

in  the  manner  stated  in  the  complaint  such  a 

1.  loss  as  comes  within  the  purview  of  the  policy? 
In  the  realm  of  fire  insurance  there  has  grown 
up  a  recognition  of  two  kinds  of  fires :  the  instantaneous 
combustion  of  an  explosive  substance,  commonly  called 
an  explosion;  and  the  slower  combustion  of  non-explo- 
sive substances,  commonly  called  "a  fire".  In  the  law 
of  fire  insurance  the  rule  is  well  established  that  where 
the  policy  contains  no  provision  exempting  the  insurer 
from  liability  for  loss  by  explosion,  but  the  stipulation 
is  for  indemnity  for  loss  by  fire  generally,  both  kinds 
of  combustion  are  included  in  the  stipulation.  In  other 
words,  where  there  is  no  exception  in  the  policy  absolv- 
ing the  insurer  from  liability  for  loss  by  explosion,  the 
fire  producing  the  explosion  is  regarded  as  the  cause 
of  the  loss  within  the  meaning  of  the  policy. .  Furbush 
v.  Consolidated,  etc.,  Ins.  Co.  (1908),  140  Iowa  240, 
118  N.  W.  371;  Heuer  v.  North  Western  Nat.  Ins. 
Co.,  etc.  (1893),  144  111.  393,  33  N.  E.  411,  19  L.  R.  A. 
594;  Briggs  V.  North  American,  etc.,  Ins.  Co.  (1873), 
53  N.  Y.  446;  Renshaw  v.  Missouri,  etc.,  Ins.  Co. 
(1890),  103  Mo.  595,  15  S.  W.  945,  23  Am.  St.  904; 
Scripture  v.  Lowell  Mutual  Fire  Ins.  Co.  (1852),  10 
Cush.  (Mass.)  356,  57  Am.  Dec.  Ill;  Ostrander,  Fire 
Insurance  (2d  ed.)  §328;  May,  Insurance  (4th  ed.) 
§402. 

But  counsel  for  appellant  contend  that,  even  in  the 
absence  of  a  clause  excluding  liability  for  loss  by  explo- 
sion, the  terms  of  the  policy  which  is  the  foundation  of 
this  action  necessarily  limit  the  company's  liability  to 
the  loss  occasioned  by  burning  only;  and  that  in  de- 
termining this  question  the  policy  must  be  construed 
as  any  other  contract.    As  supporting  their  conten- 
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tion,  they  rely  entirely  on  the  use  of  the  word  "burn- 
ing" in  rule  No.  1. 

For  the  purpose  of  construction,  the  law  does  not 
regard  a  policy  of  insurance  as  an  ordinary  contract. 
Glens  Falls  Ins.  Co.  v.  Michael  (1906),  167  Ind.  659, 
74  N.  E..964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708. 
Where  an  insurance  policy  is  so  drawn  as  to  be  fairly 
susceptible  of  two  different  constructions,  the 

2.  courts  will  adopt  that  construction  which  is  most 
favorable  to  the  insured.  Aetna  Ins.  Co.  V. 
Strout  (1896),  16  Ind.  App.  160,  44  N.  E.  934. 

1.  This  rule  of  construction  is  peculiarly  appropri- 
ate to  the  case  at  bar.  In  view  of  the  broad  dec- 
laration of  the  purpose  and  spirit  of  the  association  as 
stated  in  rule  No.  1,  appellant  cannot  be  permitted  to 
narrow  its  obligation  by  a  mere  quibble  on  words. 

Under  the  terms  of  the  statute  from  which  this  com- 
pany derives  its  existence,  its  only  purpose  is  to  pro- 
vide "mutual  insurance  of  the  property  of  its  members 
against  loss  by  fire  or  damage  by  lightning."  When 
considered  in  connection  with  the  language  of  the  stat- 
ute, and  in  connection  with  the  language  of  the  other 
rules  above  set  out,  it  becomes  apparent  that  the  lan- 
guage of  the  last  clause  of  rule  No.  1  does  not  limit,  and 
was  not  intended  to  limit,  the  scope  of  the  contract; 
and  that  the  contract,  evidenced  by  the  policy  as  a 
whole,  is  an  obligation  to  furnish  indemnity  for  loss  by 
fire  generally. 

It  may  be  well  to  observe,  also,  that  even  where  the 

policy  contains  a  provision  absolving  the  insurer  from 

liability  for  loss  by  explosion,  nevertheless  the 

3.  insurer  is  liable  for  the  loss  occasioned  by  the 
fire,  if  any,  which  results  from  the  explosion. 

Briggs  V.  North  American,  etc.,  Ins.  Co.,  supra.  It  is 
averred  in  the  complaint  that  "the  property  described 
in  said  policy  was  injured,  damaged  and  destroyed  by 
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fire";  and  "that  by  reason  of  the  combustion  and  ex- 
plosion so  caused  and  ensuing,  the  property  in  said 
policy  described  was  injured,  charred,  burned  and  dam- 
aged". So  that  on  any  view  of  the  matter  each  para- 
graph of  the  complaint  is  sufficient  to  withstand  the 
demurrer. 

The  demurrer  to  the  second  and  third  paragraphs  of 

the  reply,  nor  the  substance  thereof,  is  not  set  out  in 

appellant's  brief.    Nor  does  the  brief  contain 

4.  any  reference  to  the  page  of  the  transcript  where 
this  demurrer  may  be  found.    Appellee's  brief 

contains  the  positive  statement  that  this  demurrer  is 
not  in  the  transcript.  Under  these  circumstances  we 
cannot  consider  the  third  assignment  of  error.  Chi- 
cago Terminal,  etc.,  B.  Co.  V.  Walton  (1905),  165  Ind. 
253,  74  N.  E.  1090. 

The  transcript  consists  of  379  pages,  of  which  the 
clerk's  certificate  constitutes  page  108.  This  certifi- 
cate is  in  the  following  words  and  figures : 

"State  of  Indiana,  County  of  Fulton,  ss: 

I,  Andrew  E.  Babcock,  Clerk  of  the  Fulton  Cir- 
cuit Court  of  Indiana,  hereby  certify  that  the  above 
and  foregoing  transcript  contains  full,  true,  cor- 
rect and  complete  copies  of  all  papers  and  entries 
in  said  cause,  filed  in  my  office  as  such  Clerk  and 
recorded  in  the  records  of  this  office  as  required  in 
the  above  and  foregoing  praecipe. 

"In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  this  3rd  day  of 
February,  1915. 

(Seal)     Andrew  E.  Babcock,  Clerk 

Fulton  Circuit  Court  of  Indiana." 

Beneath  and  following  this  certificate  is  a  docu- 

5.  ment  which  purports  to  be  a  bill  of  exceptions 
containing  the  evidence.    Under  the  decisions  of 

our  Supreme  Court,  we  cannot  consider  this  document 
for  any  purpose.    Butt  v.  Lake  Shore,  etc.,  R.  Co. 
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(1902),  159  Ind.  490,  65  N.  E.  529.  Since  none  of  the 
grounds  stated  in  the  motion  for  a  new  trial  could  be 
considered  without  referring  to  the  evidence,  the  f ourth 
assignment  of  error  presents  nothing  for  our  consider- 
ation.   Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  804.  Insurance:  (a)  liability 
of  company  for  losses  caused  by  explosions  under  policy  except- 
ing explosions  from  risks  covered,  *5  Ann.  Cas.  780,  Ann.  Cas. 
1913  A  1300;  (b)  losses  by  fire,  as  dependent  on  origin,  133  Am. 
St  1087.     See  under  (1,  2)  19  Cyc  656;  (3)  19  Cyc  830. 


Chicago,  Indianapolis  and  Louisville  Railway 
Company  v.  Prohl,  Administratrix. 

[No.  9,224.    Filed  April  18,  1917.] 

1.  Railroads. — Crossing  Accidents. — Evidence. — Sufficiency.  — 
Contradictory  Testimony. — In  an  action  for  death  in  a  railroad 
crossing  accident,  the  testimony  of  the  principal  witnesses  of 
the  decedent,  though  containing  contradictory  statements,  is 
sufficient  to  support  a  verdict  for  plaintiff  where  sufficient  evi- 
dence may  be  gathered  from  such  testimony  to  sustain  the  ver- 
dict in  its  essential  features,    p.  307. 

2.  Trial. — Credibility  of  Witness. — Jury  Question. — Inconsist- 
ent Statements. — It  is  within  the  province  of  the  jury  to  recon- 
cile an  apparent  conflict  in  the  evidence  of  a  witness  on  direct 
and  cross-examination,  and  to  evolve  the  truth  from  such  testi- 
mony,   p.  308. 

3.  Appeal. — Waiver'  of  Error. — Briefs. — In  en  action  for  death 
in  a  railroad  crossing  accident,  error  in  admitting,  on  the  ques- 
tion of  damages,  evidence  as  to  the  amount  of  decedent's 
annual  earnings  is  not  available  on  appeal  where  the  assign- 
ment in  the  motion  for  a  new  trial  that  the  damages  are  ex- 
cessive is  waived  by  failure  of  appellant  to  direct  a  point 
thereto  in  its  briefs,    p.  308. 

4.  Appeal. — Presenting  Questions  for  Review. — Admission  of 
Evidence. — Objections. — An  objection  made  in  the  trial  court 
in  general  terms  that  evidence  offered  is  immaterial  presents 
no  question  for  review  on  appeal,    p.  309. 

5.  Railroads. — Crossing  Accidents. — Evidence.  —  Admissibility. 
— Competency  of  Employe. — In  an  action  for  the  death  of  a 
driver  of  an  automobile  struck  by  a  train  at  a  railroad  cross- 
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ing,  where  the  complaint  alleged  that  defendant  railroad  was 
negligent  in  employing  an  incompetent  crossing  watchman  to 
operate  the  safety  gates,  evidence  that  the  gateman  was  gen- 
erally incompetent  was  not  admissible,  since  in  such  a  case 
the  issue  involved  was  whether  the  gateman  exercised  reason- 
able care,  the  question  of  competency  not  being  of  controlling 
importance,    p.  309. 

6.  Railroads. — Crossing  Accidents. — Res  Gestae. — Physical  Con- 
dition of  Crossing  Watchman. — In  an  action  for  the  death  of 
an  automobile  driver  struck  by  a  train  at  a*  railroad  crossing, 
where  the  complaint  charged  that  the  operator  of  the  safety 
gates  was  unfit  to  perform  his  duties  because  of  the  excessive 
use  of  narcotics  and  intoxicants,  evidence  to  show  his  physi- 
cal condition  at  the  time  of  the  accident  was  admissible  as 
part  of  the  res  gestae,    p.  311. 

7.  Railroads. — Crossing  Accidents. — Refusal  of  Instructions. — 
Negligence. — Violation  of  Speed  Ordinance. — Liability. — In  an 
action  for  the  death  of  an  automobile  driver  struck  by  a  train 
on  a  railroad  crossing,  where  one  of  the  grounds  of  negligence 
charged  was  that  the  train  was  being  run  at  the  time  of  the 
accident  at  a  speed  exceeding  the  limit  fixed  by  city  ordinance, 
defendant's  requested  instruction  that,  if  the  railroad  was 
guilty  of  no  negligence  other  than  operating  its  train  at  an 
excessive  speed,  plaintiff  could  not  recover,  was  properly  re- 
fused, especially  as  another  instruction  given  at  defendant's 
request  recognized  that  a  verdict  for  plaintiff  might  be  based 
on  such  negligence,    p.  312. 

8.  Railroads. — Crossing  Accidents. — Instruction,  —  Negligence. 
— Storage  of  Cars  on  Sidetrack. — In  an  action  for  the  death  of 
an  automobile  driver  struck  by  a  train  on  a  railroad  crossing 
where  the  complaint  charged  that  defendant  stored  cars  near 
the  crossing  on  a  sidetrack  thereby  obstructing  both  view  and 
sound  so  that  decedent  was  unable  to  see  or  hear  the  approach- 
ing train,  and  the  evidence  showed  that  the  cars  did  not  en- 
croach upon  the  highway,  it  was  error  to  refuse  defendant's 
tendered  instruction  that  such  storage  of  cars  was  not  negli- 
gence, though  the  fact  that  cars  had  thus  accumulated  should 
have  been  considered  in  determining  whether  decedent  was 
guilty  of  contributory  negligence  under  the  circumstances  and 
whether  the  train  which  struck  him  was  being  operated  with 
due  care.    p.  313. 

9.  Railroads. — Crossing  Accidents. — Erroneous  Instruction. — 
Cure  by  other  Instruction. — In  an  action  for  death  in  a  rail- 
road crossing  accident,  an  instruction  that  the  jury  should  find 
for  plaintiff  if  decedent's  injury  was  caused  by  defendant's 
negligence,  unless  they  also  found  that  decedent  was  guilty  of 
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contributory  negligence,  although  erroneous  for  not  limiting 
the  negligence  affording  a  basis  for  recovery  to  that  charged 
in  the  complaint,  was  corrected  and  the  error  rendered  harm- 
less by  another  instruction  specifically  informing  the  jury  what 
act  or  acts  of  negligence  must  be  proved  to  authorize  a  verdict 
for  plaintiff,  p.  314. 
10.  Railroads. — Crossing  Accidents, — Mandatory  Instruction. — 
Omission  of  Essential  Element. — In  an  action  for  the  death 
of  an  automobile  driver  in  a  crossing  accident,  an  instruction, 
mandatory  in  form,  that,  if  the  gateman  failed  to  operate  the 
crossing  gates  and  if  decedent  was  free  from  negligence,  plain- 
tiff could  recover,  was  erroneous  as  omitting  the  essential  ele- 
ment of  proximate  cause,    p.  315. 

From  Porter  Circuit  Court ;  H .  H.  Loring,  Judge. 

Action  by  Anna  Prohl,  administratrix  of  the  estate 
of  John  H.  Prohl,  deceased,  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

E.  C.  Field,  C.  C.  Hine,  Crumpacker  Bros.,  and 
Perry  McCart,  for  appellant. 
LeGrand  T.  Meyers  and  McAleer  Bros.,  for  appellee. 

Caldwell,  J. — The  complaint  discloses  that  on  June 
9,  1913,  at  about  five  o'clock  p.  m.,  John  H.  Prohl,  ap- 
pellee's decedent,  was  driving  an  automobile  eastward 
along  Clinton  street,  in  the  city  of  Hammond,  approach- 
ing the  point  where  appellant's  railroad  intersects  said 
street;  that  as  he  neared  the  crossing  certain  safety 
gates  that  were  being  maintained  and  operated  by  ap- 
pellant were  lowered  so  that  thereby  he  was  struck 
upon  the  head  by  such  gates  and  rendered  unconscious. 
Whereupon  the  momentum  of  the  automobile  carried 
him  upon  the  crossing  in  front  of  appellant's  north- 
bound passenger  train,  which  collided  with  him  and  his 
automobile,  whereby  he  was  killed.  Facts  are  averred 
to  the  effect  that  a  short  distance  south  of  the  crossing 
there  was  a  curve  in  appellant's  tracks,  and  that  cer- 
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tain  buildings  on  the  south  side  of  Clinton  street  and 
certain  cars  which  appellant  had  permitted  to  accumu- 
late on  its  sidetracks  west  of  its  main  track  obstructed 
both  view  and  sound  so  that  decedent  in  traveling 
towards  the  crossing  from  the  west  along  Clinton  street 
was  unable  to  discover  that  the  train  was  approaching 
from  the  south.  It  is  averred  that  appellant  was  negli- 
gent in  the  following  respects:  In  permitting  box  cars 
to  accumulate  on  its  sidetracks  south  of  and  encroach- 
ing upon  the  crossing,  so  that  sight  and  sound  were  ob- 
structed as  aforesaid;  in  itt  manner  of  operating  said 
gates  -required  by  an  ordinance  of  the  city  to  be  main- 
tained and  operated  for  the  safety  of  persons  traveling 
on  said  street,  in  that  the  gates  were  not  lowered  until 
|  decedent  was  practically  under  them,  whereupon  they 

were  lowered  with  consequences  aforesaid ;  in  running 
its  train  without  sounding  the  whistle  or  ringing  the 
bell  at  a  speed  of  fifty  miles  per  hour  in  violation  of  an 
ordinance  of  the  city  limiting  the  speed  of  trains  within 
i  the  city  to  six  miles  per  hour ;  in  failing  to  provide  and 

!  maintain  a  flagman  at  such  crossing  as  required  by  an 

ordinance  of  the  city;  in  maintaining  defective  and  in- 
sufficient gates,  in  that  no  means  were  provided  where- 
.  by  a  traveler  on  the  street  might  be  warned  of  a  pur- 
pose  to  lower  them,  and  in  that  the  watchtower  con- 
nected with  such  gates  was  so  located  that  the  operator 
j  situated  therein  could  not  see  a  traveler  approaching 

on  the  street  until  such  traveler  was  very  close  to  the 
I  crossing.    There  are  averments  that  decedent  knew  of 

!  the  existence  of  the  gates,  and  that  it  was  appellant's 

custom  and  duty  to  lower  them  as  trains  approached 
near  the  crossing,  and  thus  to  prevent  travelers  from 
entering  thereon;  that  decedent  approached  the  cross- 
ing slowly  and  carefully,  looking  and  listening  to  detect 
the  presence  of  a  train,  and  to  discover  any  warning 
Vol.  64—20 
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that  might  be  given,  as  by  the  lowering  of  the  gates  or 
the  sounding  of  the  bell  or  the  whistle  of  a  locomotive ; 
that  the  watchman  in  the  tower,  by  reason  of  inatten- 
tion and  by  reason  of  the  rapid  speed  of  the  train,  and 
its  failure  to  sound  the  whistle  or  ring  the  bell,  did  not 
detect  the  approach  of  the  train  until  it  was  within 
200  feet  of  the  crossing,  at  which  time  decedent  was 
about  under  the  gates,  but  by  reason  of  inattention 
or  the  improper  location  of  the  tower,  the  watchman 
had  not  discovered  decedent's  presence,  whereupon  he 
carelessly  and  rapidly  lowered  the  gates,  inflicting  the 
injuries  aforesaid.  It  is  averred  also  that  the  watch- 
man was  nervous,  an  epileptic,  and  a  physical  wreck 
from  the  use  of  narcotics  and  intoxicating  liquors,  and 
that  he  was  incompetent  and  unfit  to  discharge  the 
duties  of  his  station.  It  is  averred  that  decedent  was 
an  able-bodied  man,  in  good  health,  thirty-nine  years 
of  age,  and  that  he  left  surviving  him  appellee,  his 
widow,  and  two  infant  children.  A  trial  resulted  in  a 
verdict  for  $5,000,  on  which  judgment  was  rendered. 

The  questions  presented  on  this  appeal  arise  under 
the  motion  for.  a  new  trial,  and  first  as  to  the  sufficiency 
of  the  evidence. 

Appellant  bases  its  argument  that  the  evidence  is  in-  . 
sufficient  largely  on  the  nature  of  the  testimony  given 
by  two  boys,  Joseph  Riley  and  John  Stevens.  Accord- 
ing to  the  testimony  of  these  witnesses,  they  were 
nearer  the  scene  of  the  accident  than  any  other  witness. 
They  testified  in  detail  to  the  facts  of  the  occurrence  and 
the  events  immediately  preceding  it.  Riley  testified 
that  he  was  standing  near  the  gate  on  the  south  side  of 
the  street  and  that  Stevens  was  in  a  like  position  on 
the  north  side  of  the  street.  The  former  testified  that 
decedent  approached  the  crossing  looking  both  to  the 
north  and  the  south ;  that  he  slowed  his  car  as  he  neared 
the  gates ;  that  as  he  reached  the  gates,  they  came  down 
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rapidly,  struck  the  windshield  of  the  car  and  .bounded 
thence  to  decedent's  head ;  that  the  blow  knocked  dece- 
dent partially  from  his  seat  and  that  the  car  proceeded 
onward,  carrying  him  in  front  of  the  train.  On  his 
cross-examination  he  testified  that  the  top  of  the  car 
was  up  and  that  the  descending  gate  drifted  under  the 
top  and  struck  the  windshield  and  thence  to  decedent's 
head,  and  that  the  gates  commenced  to  descend  when 
decedent  was  in  front  of  the  third  house  west  thereof. 
The  witness  was  subsequently  recalled  and  testified  that 
he  had  been  mistaken  in  certain  of  his  testimony  on 
cross-examination,  among  other  things,  that  the  top 
was  down,  rather  than  up,  and  that  the  gates  did  not 
commence  to  descend  until  decedent  was  beneath  them. 
His  testimony  shows  certain  other  contradictions  also. 

The  witness  Stevens,  who  claimed  that  he  was  stand- 
ing on  the  north  side  of  the  street  near  the  gate,  testi- 
fied in  detail  respecting  the  approach  of  both  decedent 
and  the  train  and  also  respecting  the  circumstances  of 
the  accident.  Appellant  introduced  by  way  of  im- 
peachment the  testimony  of  this  witness  before  the 
coroner  in  the  latter's  investigation  of  the  accident,  in 
which  the  witness  stated  that  he  was  not  at  the  cross- 
ing, but  that  he  was  standing  at  a  point  a  block  or 
more  south  therefrom,  and  that  he  did  not  see  dece- 
dent approach  the  gates.  He  testified,  however,  in  a 
general  way  before  the  coroner,  that  he  saw  the  car 
and  the  gates  come  in  contact,  and  that  the  car  moved 
thence  towards  the  approaching  train. 

We  are  not  required  to  determine  whether,  aside  from 

the  testimony  of  the  two  boys,  the  evidence  sustained 

the  verdict.    It  is  sufficient  to  say  that  from  the 

1.  testimony  of  the  two  boys  there  may  be  gath- 
ered sufficient  evidence  to  support  the  verdict  in 
its  essential  features,  in  so  far  as  concerns  the  par- 
ticulars of  the  transaction  leading  up  to  and  terminat- 
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ing  in  the  death  of  appellee's  decedent.  While  the  evi- 
dence, in  so  far  as  it  is  grounded  on  the  testimony  of 
these  witnesses,  is  by  reason  of  contradictions  not  en- 
tirely satisfactory,  yet  we  cannot  say  that  such  testi- 
mony was  in  the  case  of  each  of  said  witnesses  self-de- 
structive. Much  of  the  testimony  of  Riley  and  a  part 
of  the  testimony  of  Stevens  involved  no  contradiction. 
As  to  the  former,  the  jury  heard  his  admission  of 
error,  the  explanation  thereof  and  the  correction.  In 
so  far  as  the  truth  rested  on  the  testimony  of 

2.  these  two.  witnesses,   it  was  for  the  jury  to 
evolve  it  from   their   entire   testimony.     "The 

reconciliation  of  apparent  conflict  between  evidence  of 
a  witness  on  direct  and  cross-examination  is  within  the 
rightful  province  of  the  jury."  Barr  v.  Sumners 
(1915),  183  Ind.  402,  420,  107  N.  E.  675,  681. 

William  Prohl,  a  contractor  in  the  teaming  busi- 
ness, testified  that  his  brother,  the  decedent,  was  en- 
gaged in  a  like  business.    Basing  his  further 

3.  testimony  on  his  own  experience  and  his  knowl- 
edge of  decedent's  business,  he  was  permitted 

over  objection  to  give  his  judgment  as  to  the  amount 
of  decedent's  earnings  per  year.  If  the  admitting  of 
this  evidence  was  error,  it  is  not  available  to  appellant 
as  appears  from  the  following:  Said  evidence  was  di- 
rected solely  to  the  question  of  the  amount  of  damages. 
Excessive  damages  is  assigned  as  one  of  the  causes  for 
a  new  trial,  but  appellant  has  waived  such  assignment 
by  failing  to  direct  a  point  to  it  in  his  brief.  Such 
being  the  situation,  under  the  decisions  of  both  the  Su- 
preme Court  and  this  court,  the  assignment  based  on 
the  admitting  of  said  evidence  presents  no  question  for 
our  consideration.  Peabody,  etc.,  Coal  Co.  v.  YandeU 
(1912),  179  Ind.  222,  100  N.  E.  758;  Pittsburgh,  etc., 
R.  Co.  V.  Macy  (1915),  59  Ind.  App.  125,  107  N.  E. 
486;  Sovereign  Camp,  etc.  V.  Latham  (1915),  59  Ind. 
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App.  290,  107  N.  E.  749.  The  decisions  of  this  court 
above  cited  have  received  the  approval  of  the  Supreme 
Court  by  a  denial  of  a  transfer. 

As  we  have  said,  there  was  an  allegation  in  the  com- 
plaint that  Eisenhart,  appellant's  towerman,  by  reason 
of  his  physical  condition,  was  unfit  to  operate  the  .gates. 
On  his  cross-examination  as  a  witness  he  testified  that 
at  one  time  he  was  employed  in  the  United  States  navy. 
He  was  then  asked  why  he  quit  working  in  the  navy, 
to  which  question  appellant  made  a  general  objection 
that  the  evidence  sought  was  immaterial.  The  objec- 
tion being  overruled,  the  witness  answered  that  his 
health  failed  him  a  little  bit.  It  is  apparent  that  the 
evidence  was  elicited  to  support  the  allegation  of  the 
complaint  that  Eisenhart  was  physically  unfit  to  per- 
form the  work  assigned  to  him.  We  might  very  well 
dispose  of  the  question  raised  respecting  the  ad- 

4.  mitting  of  this  testimony  on  the  ground  that  an 
objection  made  in  the  trial  court  in  general 

terms  that  evidence  offered  is  immaterial  presents  no 
question  on  appeal.  Hicks  v.  State  (1905),  165  Ind. 
440,  75  N.  E.  641.  But  as  the  question  may  arise  on 
a  retrial,  we  proceed  to  give  it  further  consideration- 
It  is  our  judgment  that  the  evidence  should  have 

5.  been  excluded.     In  cases  involving  the  relation 
of  master  and  servant,  wherein  the  servant  sues 

to  recover  for  an  injury  alleged  to  have  been  inflicted 
in  the  course  of  his  employment  by  the  negligence  of 
a  fellow  servant,  and  where  what  is  known  as  the  fel- 
low-servant rule  has  not  been  abrogated,  the  injured 
servant  may  predicate  a  cause  of  action  upon  the  negli- 
gence of  the  master  in  employing  or  retaining  as  an 
employe  an  incompetent  fellow  servant.  In  such  a 
case,  in  order  that  the  injured  servant  may  be  entitled 
to  recover,  it  is  essential  that  it  appear  that  the  fellow 
servant  was  incompetent  or  unfit;  that  the  master  en- 
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gaged  or  retained  him  with  actual  or  constructive 
knowledge  of  such  incompetency  or  unfitness,  and  that 

« 

the  injury  resulted  from  the  negligence  of  such  fellow 
servant.  4  Thompson,  Negligence  §4882.  This  case, 
however,  involves  no  question  of  injury  to  a  servant. 
Whether  Eisenhart  was  competent  or  fit  to  perform  the 
duties  assigned  to  him  is  not  of  controlling  importance. 
Negligence  here,  in  so  far  as  that  question  involves 
JEisenhart,  must  be  predicated  on  an  act  or  omission 
rather  than  on  competency  or  incompetency.  He  may 
have  been  entirely  competent  to  perform  the  duties  of 
his  station,  and  yet  if  his  conduct  in  the  particular  in- 
stance was  not  characterized  by  due  care  as  measured 
by  the  standard  of  the  man  of  ordinary  prudence,  such 
conduct  was  negligence.  Conversely,  Eisenhart  may 
have  been  unfit  and  incompetent  generally  to  perform 
the  duties  of  towerman,  and  yet  in  the  transaction  in- 
volved here  he  may  have  exercised  reasonable  care  as 
measured  by  the  standard  aforesaid.  On  the  subject 
under  consideration,  the  Supreme  Court  of  Minnesota,  in 
a  case  involving  an  injury  to  a  traveler  on  the  street  by 
coming  in  contact  with  a  street  car,  uses  the  following 
language:  "Upon  the  trial,  the  court,  against  the  ob- 
jection of  defendant,  admitted  evidence  of  the  general 
incompetency  of  the  motorman,  based  on  the  observa- 
tions of  witnesses  who  had  seen  him  operate  his  car 
on  prior  occasions.  We  think  this  was  error.  The  de- 
fendant is  liable,  if  at  all,  for  the  acts  of  its  servant 
upon  the  doctrine  of  respondeat  superior.  If  the  mo- 
torman was  negligent  on  this  occasion,  the  defendant 
is  liable,  no  matter  how  competent  he  was  or  how 
habitually  careful  he  had  been  on  other  occasions.  On 
the  other  hand,  if  he  was  not  negligent  on  this  occasion, 
the  defendant  is  not  liable,  notwithstanding  that  he 
may  have  been  incompetent  or  habitually  careless  on 
former  occasions.    The  sole  issue,  aside  from  that  as 
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to  plaintiff's  contributory  negligence,  was  whether  or 
not  the  motorman  was  guilty  of  negligence  at  the  time 
of  the  accident.  When  the  act  or  omission  is  provided, 
whether  it  be  actionable  negligence  is  to  be  determined 
by  the  character  of  the  act  or  omission  itself,  and  not  by 
the  character  of  prior  acts  of  the  party  committing  it." 
Fonda  V.  St.  Paul  City  R.  Co.  (1898) ,  71  Minn.  438,  446, 
74  N.  W.  166,  70  Am.  St.  341. 

There  are  cases  in  other  jurisdictions  which  hold  that 
where  there  is  being  investigated  the  question  whether 
a  person  negligently  performed  a  certain  act,  and  es- 
pecially where  the  evidence  is  conflicting,  it  is  proper  to 
show  that  he  habitually  performed  such  act  in  a  certain 
manner.  In  such  cases,  however,  such  evidence  is  not 
heard  for  the  purpose  of  establishing  the  general  com- 
petency or  fitness  of  the  person  under  investigation, 
but  rather  as  tending  somewhat  to  establish  that  on  the 
particular  occasion  he  .acted  in  harmony  with  his  cus- 
tom. State  V.  Manchester,  etc.,  Railroad  (1873),  52  N. 
H.  528;  Craven  v.  Central,  etc.,  R.  Co.  (1887),  72  Cal. 
345,  13  Pac.  878;  Randall  v.  Northwestern  Telegraph 
Co.  (1882),  54  Wis.  140,  11  N.  W.  419,  41  Am.  Rep. 
17;  State  v.  Boston,  etc.,  Railroad  (1878),  58  N.  H.  410. 

In  this  case,  however,  involving  an  investigation  of 

the  towerman's   conduct   pn   the  particular  occasion, 

while  we  believe  that  an  inquiry  into  his  remote 

6.  antecedents  and  respecting  his  condition,  not  ap- 
pearing otherwise  than  temporary,  was  imma- 
terial, we  should  not  be  understood  as  indicating  such  a 
view  respecting  his  condition  at  the  particular  time. 
If  his  condition  at  the  time  was  for  any  reason  such  as 
to  render  him  unable  to  perform  his  duties  properly, 
such  condition  would  be  a  part  of  the  transaction  under 
investigation  and  evidence  respecting  it  should  be 
heard,  as  bearing  on  the  question  of  whether  he  did 
properly  perform  such  duties.    On  this  subject  the  Su- 


812        APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Prohl — 64  Ind.  App.  302. 

preme  Court  of  Michigan,  in  a  case  wherein  it  was 
charged  that  a  person  on  the  street  was  injured  by  the 
negligence  of  a  driver  of  a  vehicle,  said :  "We  think  the 
condition  of  the  driver,  as  to  being  drunk  or  sober  at 
the  time  or  about  the  time  of  this  accident,  was  a  proper 
subject  of  investigation,  being  part  of  the  res  gestae. 
It  was  not,  however,  necessary  or  material  to  go  fur- 
ther into  the  question  of  what  his  habit  was  as  to  the 
use  of  intoxicating  liquors,  or  whether  or  not  he  was 
a  temperate  man  in  the  opinion  of  other  people.  It 
would  have  raised  a  collateral  issue,  the  determination 
of  which  would  have  had  but  slight,  if  any,  bearing 
upon  the  question  at  issue  in  the  case.  We  do  not  think 
his  general  character  for  sobriety  was  in  issue  or  ad- 
missible any  more  than  was  his  general  character  and 
reputation  as  a  careful  driver.  The  jury  were  only 
concerned  with  his  condition  and  manner  of  driving  on 
the  day  in  question  at  the  time  of  the  injury  to  plain- 
tiff." Williams  V.  Edmunds  (1889) ,  75  Mich.  92,  42  N. 
W.  534.  See  also  Boggs  V.  Lynch  (1856),  22  Mo.  563; 
Towle  V.  Pacific  Improvement  Co.  (1893),  98  Cal.  342, 
33  Pac.  207;  Central  Railroad,  etc.,  Co.  v.  Roach  (1880), 
64  Ga.  635. 

The  court  did  not  err  in  refusing  the  thirteenth  in- 
struction tendered  by  appellant.    This  instruction  was 

to  the  effect  that  if  appellant  was  found  to  have 
7.    been  guilty  of  negligence  in  no  other  respect 

than  in  operating  its  train  at  a  greater  rate  of 
speed  than  is  limited  by  the  city  ordinance  on  that  sub- 
ject, the  verdict  should  be  in  favor  of  appellant.  In 
other  words,  the  tendered  instruction  was  in  substance 
that,  even  though  appellant  was  guilty  of  negligence 
in  operating  its  train  in  violation  of  the  speed  ordi- 
nance, and  such  negligence  was  the  proximate  cause  of 
decedent's  injury  and  death,  he  being  without  fault, 
there  could  be  no  recovery.    Negligence  in  the  viola- 
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tion  of  the  speed  ordinance  is  one  of  the  wrongful  acts 
charged  against  appellant  by  the  complaint.  There 
was  abundant  evidence  that  appellant  violated  such 
ordinance.  There  is  a  general  averment  that  the  negli- 
gence charged  was  the  proximate  cause  of  the  injury 
suffered.  We  find  nothing  in  the  complaint  that  ex- 
cludes negligence  in  violating  the  ordinance  from  being 
considered  as  the  wrongful  conduct  on  which  a  verdict 
might  be  based.  Of  course,  as  to  whether  such  act  of 
negligence  was  proven,  and,  if  so,  whether  it  was  the 
proximate  cause  of  the  injury,  were  questions  for  the 
jury.  It  may  be  said  also  that  appellant  by  its  tendered 
second  instruction,  given  by  the  court  as  its  fourteenth 
instruction,  recognized  that  the, negligence  charged  and 
on  which  a  verdict  might  be  based  was  broader  than  as 
indicated  by  the  thirteenth  instruction  refused.  Ap- 
pellant's second  instruction  given  as  the  court's  four- 
teenth instruction  was  to  the  effect  that  a  verdict  in 
appellee's  favor  might  be  based  on  negligence  of  the 
towerman  or  negligence  in  operating  the  train. 

It  is  our  judgment  that  the  court  erred  in  refusing 

the  fourteenth  instruction  tendered  by  appellant.    This 

instruction  was  to  the  effect  that  it  was  not  neg- 

8.  ligence  on  the  part  of  appellant  to  store  cars  on 
its  sidetrack  south  of  the  south  line  of  Clinton 
street.  The  evidence  practically,  if  not  entirely,  with- 
out  contradiction,  was  to  the  effect  that  the  cars  did 
not  encroach  upon  the  street,  and  that  they  were  stored 
on  the  sidetrack  in  the  usual  manner.  Appellant  had 
a  right  for  its  own  proper  and  legitimate  purposes  to 
store  its  cars  upon  the  sidetracks,  and,  so  long  as  it 
did  not  encroach  upon  the  street  by  so  doing,  action- 
able negligence  could  not  be  predicated  on  the  fact  that 
it  did  so.  Doubtless,  however,  if  the  presence  of  cars 
obstructed  the  view  of  appellant's  employes  operating 
the  train,  and  thus  rendered  it  more  difficult  for  them 
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to.  detect  the  approach  of  a  traveler  on  the  street,  or 
if  by  reason  of  the  presence  of  the  cars  the  latter  mfght 
less  easily  discover  an  approaching  train,  such  facts 
should  be  considered  in  determining  the  existence  of 
negligence  based  on  other  acts  or  omissions,  and  in  de- 
termining whether  the  traveler  was  guilty  of  contribu- 
tory negligence.  It  is  true,  as  we  have  said,  that  the 
court  by  the  fourteenth  instruction  in  effect  informed 
the  jury  that  a  verdict  could  be  based  on  no  other  acts 
or  omissions  than  those  pertaining  to  the  operation  of 
the  train  and  the  safety  gates,  but  in  view  of  the  allega- 
tions of  the  complaint,  and  the  state  of  the  evidence,  it 
is  our  judgment  that  appellant  was  entitled  to  the  spe- 
cific instruction  requested.  Cleveland,  etc.,  R.  Co.  v. 
Wynant  (1888),  114  Ind.  525,  533,  17  N.  E.  118,  5  Am. 
St.  644;  Childress  V.  Lake  Erie,  etc.,  R.  Co.  (1914),  182 
Ind.  251,  105  N.  E.  467;  Evansville,  etc.,  R.  Co.  V. 
Clements  (1903),  32  Ind.  App.  659,  70  N.  E.  554. 

It  is  urged  that  the  court  erred  in  the  thirty-fourth 

instruction.     This  instruction  was  to  the  effect  that,  if 

the  jury  should  find  that  the  injury  occurred  by 

9.  reason  of  appellant's  negligence,  the  verdict 
should  be  for  appellee,  unless  it  appeared  also 
that  decedent  was  guilty  of  contributory  negligence. 
Appellant  bases  its  criticism  of  this  instruction  on  the 
fact  that  by  its  terms  the  negligence  that  might  afford 
a  basis  of  recovery  was  not  limited  to  the  negligence 
averred  in  the  complaint.  The  instruction  considered 
alone  is  subject  to  criticism  as  argued,  and,  when  con- 
sidered with  other  instructions,  it  cannot  be  unquali- 
fiedly approved.  However,  the  subject  of  the  instruc- 
tion  is  the  elements  that  must  be  considered  by  the 
jury  in  arriving  at  a  verdict.  These  elements  are  neg- 
ligence, proximate  cause  and  contributory  negligence; 
that,  if  it  affirmatively  appeared  that  the  first  two  ele- 
ments had  been  established,  the  verdict  should  be  for 


NOVEMBER  TERM,  1916.  315 

Huntingburg  Bank  et  al.  v.  Morgenroth — 64  Ind.  App.  315. 

appellee,  unless  it  affirmatively  appeared  also  that  dece- 
dent was  guilty  of  contributory  negligence.  The  scope 
and  subject-matter  of  such  instruction  were  not  other- 
wise than  as  indicated.  Whatever  inaccuracy  there 
was  in  the  instruction  was  corrected,  and  wherein  it 
was  short  it  was  supplemented  by  the  court's  four- 
teenth instruction,  by  which,  as  we  have  said,  the  court 
specifically  advised  the  jury  as  to  what  act  or  acts  of 
negligence  must  have  been  proven  in  order  that  appel- 
lee might  recover. 

The  thirty-ninth  instruction  given  by  the  court  was 

to  the  effect  that,  if  the  gateman  failed  to  operate  the 

gates  and  decedent's  view  of  the  approaching 

10.  train  was  obstructed,  and  he  was  free  from 
fault,  the  verdict  should  be  for  appellee.  This 
instruction  is  hypothetically  mandatory  in  ,form  and 
substance.  Among  its  defects  is  its  total  omission  of 
the  element  of  proximate  cause.  It  was  error  to  give 
this  instruction. 

Other  questions  presented  are  not  considered.     For 

m 

the  errors  indicated,  the  judgment  is  reversed,  with  in- 
structions to  sustain  the  motion  for  a  new  trial. 

Note. — Reported  in  115  N.  E.  962.  Railroads:  (a)  accidents 
to  automobiles  at  crossings,  Ann.  Cas.  1913B  680,  1915B  767; 
(b)  liability  for  injury  at  crossing  as  affected  by  cars  blocking 
crossing  unlawfully,  Ann.  Cas.  1915B  642.  See  under  (5,  7,  8 
33  Cyc  1080,  1081. 


Huntingburg  Bank  v.  Morgenroth. 
Reutepohler  v.  Morgenroth. 

[No.  9,237.    Filed  April  18,  1917.] 

1.  Appeal. — Presenting  Questions  for  Review. — Bill  of  Excep- 
tions.— Time  for  Signing. — Where  the  determination  of  the 
questions  presented  by  the  error  assigned  on  appeal  requires 
a  consideration  of  the  evidence,  the  bill  of  exceptions  contain- 
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ing  the  evidence  must  be  shown  to  have  been  presented  to  the 
trial  judge  within  the  time  allowed  for  filing  to  make  it  a  part 
of  the  record,  or  the  questions  presented  cannot  be  reviewed, 
p.  319. 

2.  Exceptions,  Bill  op. — Time  for  Filing. — Where  the  record 
shows  that  each  of  two  judgments  from  which  an  appeal  was 
attempted  to  be  prosecuted  was  rendered  April  25,  1914,  that 
each  motion  for  a  new  trial  was  overruled  October  10,  1914, 
and  that  sixty  days  from  the  latter  date  were  given  to  file 
the  bill  of  exceptions  containing  the  evidence,  and  the  time 
was  never  extended,  a  bill  of  exceptions  filed  April  3,  1915,  was 
too  late,  notwithstanding  an  agreement  to  consolidate  the 
causes  filed  April  1,  1915,  where  the  agreement  did  not  show 
a  resubmission  of  the  cases  on  the  evidence  originally  offered, 
a  judgment  and  refiling  of  the  motion  for  new  trial,  and  a 
ruling  thereon  as  of  the  date  of  the  filing  of  the  agreement, 
but  merely  showed  that  at  the  time  of  the  trial  of  the  cases 
originally  it  was  understood  that  they  were  to  be  tried  as  one 
case.    p.  319. 

3.  Appeal. — Bill  of  Exceptions. — Time  for  Filing. — Recitals  in 
Certificate. — Effect. — A  statement  in  the  trial  judge's  certifi- 
cate that  a  bill  of  exceptions  was  filed  within  the  time  allowed 
by  law  is  not  controlling  where  the  date  of  presentation  of 
the  bill,  as  shown  by  the  certificate,  and  the  record  entries  of 
its  filing  show  that  it  was  not  in  fact  filed  in  time.    p.  320. 

From  Orange  Circuit  Court;  William  H.  Paynter, 
Judge. 

Actions  by  the  Huntingburg  Bank  and  Daniel  Reu- 
tepohler  against  George  Morgenroth.  From  a  judg- 
ment for  defendant,  the  plaintiffs  appeal.    Affirmed. 

A.  L.  Gray  and  Buskirk  &  Buskirk,  for  appellant. 
John  E.  McFatt  and  William  J.  Throop,  for  appellee. 

Hottel,  J. — On  February  19,  1914,  the  appellant  in 
each  of  the  above  entitled  causes  filed  in  the  Orange 
Circuit  Court  his  verified  complaint  supplementary  to 
execution  in  which  it  was  sought  to  have  appellee 
brought  into  court  under  §859  et  seq.  Burns  1914, 
§816  et  seq.  R.  S.  1881,  to  answer  relative  to  the  charge 
made  in  such  complaints  that  he,  appellee,  was  the 
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owner  of  certain  personal  property  therein  described 
which  he  unjustly  refused  to  apply  towards  the  pay- 
ment of  the  respective  judgments  therein  alleged  to 
have  been  obtained  against  him.  The  record  filed  in 
this  court  shows  proceedings  had  in  each  case  respect- 
ively as  follows :  Notice  ordered  in  each  case  for  appel- 
lee directed  to  sheriff  of  said  county,  returnable  March 
2,  1914 ;  a  separate  trial  of  each  case  on  March  2,  1914 ; 
a  general  finding  and  judgment  for  appellee  in  each 
case  on  April  25,  1914 ;  a  motion  for  new  trial  in  each 
case  filed  May  9,  1914,  and  overruled  on  October  10, 

I  1914,  with  exceptions  saved  by  the  respective  plaintiffs, 

and  sixty  days'  time  given  within  which  to  file  bill  of  ex- 
ceptions. 
A  record  entry  of  March  9,  1915,  shows  the  following 

I  proceedings  in  the  cause  of  Huntingburg  Bank  v.  George 

Morgenroth,  No.  5566,  viz. :  that  plaintiffs  filed  a  prae- 
cipe for  transcript,  etc.,  which  is  set  out  and  bears  the 
following  caption: 

"State  of  Indiana  \  «« . 
County  of  Orange  J2*2*' 

In  the  Orange  Circuit  Court. 


"The  Huntingburg  Bank. 

v. 


No.  5566. 


George  Morgenroth.         .    ^        .. ,  ,    ,     ... 

Daniel  Reutepohler.  f   £ont°J£a,,      Wlth 

v  No.  5567." 

George  Morgenroth. 

By  said  praecipe,  the  clerk  is  requested  to  prepare  a 
transcript  of  the  record  of  all  the  proceedings  in  the 
above  entitled  causes,  etc.  Immediately  following  this 
praecipe,  the  record  shows  the  following: 

"Be  it  remembered  that  on  the  1st  day  of  April 
1915,  the  same  being  in  vacation  of  the  Orange  Cir- 
cuit Court  the  following  agreement  was  filed  with 
the  Clerk  of  said  Court: 
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"The  Huntingburg  Bank. 

vs. 
George  Morgenroth. 


No.  5566. 


No.  5567. 
Consolidated. 


Daniel  Reutepohler. 

vs. 
George  Morgenroth. 

"Comes  now  the  parties  and  file  their  agreement 
showing  that  the  above  causes  were  at  the  trial 
thereof  by  agreement  duly  consolidated  by  the 
court  and  that  the  same  as  so  consolidated  were 
so  tried  by  the  court  and  tried  as  one  cause  agree- 
ing at  said  time  that  the  evidence  so  to  be  taken 
therein  should  apply  in  like  manner  and  force  to 
each  case  and  further  agreeing  at  said  time  that 
the  issues  to  be  tried  by  the  defendant  who  has 
filed  no  pleading  therein,  and  which  agreement 
was  by  the  parties  duly  made  at  said  time  was  that 
the  defendant  be  permitted  to  submit  his  cause  for 
trial  upon  the  theory  that  the  property  called  in 
question  by  plaintiff's  affidavits  herein,  was  ac- 
quired by  him  and  his  wife  from  the  rents  an,d 
profits  flowing  from  real  estate  held  by  himself 
and  his  wife  by  entireties,  viz. :" 

Here  follows  the  agreement,  the  caption  and  contents 
of  which  are  in  substantially  the  same  words  as  the 
entry  just  quoted.  Then  under  a  caption  bearing  the 
title  of  each  of  said  causes,  as  before  indicated,  the  rec- 
ord shows  the  following  entry: 

"*  *  *  No.  5566  consolidated  with  No.  5567. 
"Be  it  remembered  that  afterward,  to  wit :  on  the 
3rd  day  of  April  1915  the  plaintiffs  in  said  con- 
solidated causes,  filed  in  the  clerk's  office  their  bill 
of  exceptions  containing  the  evidence  in  the  above 
entitled  consolidated  causes,  and  which  said  bill  of 
exceptions  is  in  the  words  and  figures  following, 
to  wit:" 

The  reporter's  certificate  at  the  close  of  the  evidence 
and  the  several  certificates  of  the  clerk  of  the  court  re- 
lating to  the  filing  of  said  transcript  of  the  evidence 
and  the  bill  of  exceptions  and  its  being  made  part  of 
the  record  each  bears  date  April  3,  1915.    The  judge's 
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certificate  shows  that  on  April  S,  1915,  "and  within  the 
time  allowed  by  law  for  the  filing  of  their  bill  of  ex- 
ceptions in  the  consolidated  causes  *  *  *  plain- 
tiffs duly  presented  *  *  *  and  said  bill  of  excep- 
tions is  now  this  third  day  of  April,  1915,  duly  signed 
*•  *  *.  Done  this  3rd  day  of  April,  1915,  at  Salem, 
Indiana." 

It  will  be  observed  from  this  record  that  there  was 
a  separate  trial  of  the  above  causes,  and  then,  after  the 
filing  of  a  praecipe  for  appeal,  an  agreement  was  filed 
to  the  effect  that,  under  a  previous  agreement,  not  be- 
fore shown  by  the  record,  the  cases  had  been  consoli- 
dated for  the  purposes  of  trial.  In  a  proper  case,  and 
in  a  proper  way,  causes  may  be  consolidated  for  trial 
in  the  court  below,  or  for  the  purposes  of  appeal  to 
this  court.  Whether  this  record  shows  such  consolida- 
tion for  either  purpose  is  not  of  controlling  importance 
for  the  reasons  following:  The  only  error  as- 

1.  signed  in  this  court  is  that  challenging  the  ruling 
on  the  motion  for  new  trial,  and  the  only  ques- 
tions presented  thereunder  are  questions  the  determi- 
nation of  which  require  a  consideration  of  the  evidence. 
To  present  such  a  question,  the  bill  of  exceptions  con- 
taining the  evidence  must  be  shown  to  have  been  pre- 
sented to  the  trial  judge  within  the  time  allowed  for 
its  filing.  Joseph  v.  Mather  (1887),  110  Ind.  114,  115, 
116,  10  N.  E.  78;  Haehnel  v.  Seidentopf  (1916),  63  Ind. 
App.  218,  114  N.  E.  422,  and  cases  there  cited. 

The  record  above  set  out  shows  that  each  judgment 

from  which  this  appeal  is  attempted  to  be  prosecuted 

was  rendered  April  25,  1914,  and  each  motion 

2.  for  new  trial  was  overruled  October  10,  1914. 
Sixty  days'  time  from  the  latter  date  was  given 

to  file  the  bill  of  exceptions  containing  the  evidence. 
This  time  was  never  extended  as  provided  in  §661 
Burns  1914,  Acts  1911  p.  193.    The  bill  was  not  filed 
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until  April  3, 1915.  The  after-agreement  to  consolidate 
could  have  no  effect  on  this  question  because  there  is 
nothing  in  the  agreement  showing  or  tending  to  show 
a  resubmission  of  the  cases  on  the  evidence  originally 
offered  in  each  case  separately,  and  a  judgment  and  re- 
filing of  the  motion  for  new  trial  and  a  ruling  thereon 
as  of  the  date  of  the  filing  of  such  agreement.  On  the 
contrary,  the  agreement  simply  shows  that  at  the  trial 
of  the  cases  originally,  it  was  understood  that  they  were 

to  be  tried  as  one  case.    The  statement  in  the 
3.    judge's  certificate  that  the  bill  of  exceptions  was 

filed  within  the  time  allowed  by  law  has  no  con- 
trolling influence  where,  as  in  this  case,  the  date  of 
presentation  of  said  bill,  shown  by  such  certificate,  and 
the  record  entries  of  its  filing,  all  show  that  it  was  not 
in  fact  filed  in  time.  Malott  v.  Central  Trust  Co. 
(1906),  168  Ind.  428,  431,  79  N.  E.  369,  11  Ann.  Cas. 
879 ;  Haehnel  V.  Seidentopf,  supra. 

It  follows  that  the  bill  of  exceptions  was  not  filed  in 
time,  and  that  no  question  is  presented  by  this  appeal. 
Judgment  below  affirmed. 

Note.— Reported  in  115  N.  E.  798. 


Hudacko  v.  Wolf,  Sayer  and  Hellar. 

[No.  9,229.    Filed  April  20,  1917.] 

1.  APPEAL. — Record. — Incorporation  of  Bill  of  Exceptions. — 
Where  the  clerk's  certificate  to  a  transcript  contained  a  re- 
cital that  the  transcript  contained  full,  true  and  correct  copies 
of  all  pleadings  and  papers  filed,  all  order-book  entries,  mo- 
tions, and  all  orders  made  by  the  clerk,  and  also  the  original 
bill  of  exceptions,  a  document  labeled  "Transcript  by  the  evi- 
dence in  the  above  cause/'  but  not  preceded  by  any  recital  or 
followed  by  any  certificate  showing  it  to  be  a  bill  of  exceptions, 
cannot  be  regarded  as  a  bill  of  exceptions,  so  that  specifica- 
tions in  a  motion  for  a  new  trial  which  cannot  be  considered 
without  reference  to  the  evidence  cannot  be  reviewed,  pp.  321, 
322. 
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2.  Appeal. — Record. — Incorporation  of  Bill  of  Exceptions. — A 
document,  purporting  to  be  the  judge's  certificate  to  an  "an- 
nexed bill  of  exceptions"  and  following  the  clerk's  certificate 
incorporated  in  the  transcript,  forms  no  part  of  the  transcript 
and  cannot  be  considered  for  any  purpose,    p.  322. 

From  Lake  Superior  Court ;  Lawrence  Becker,  Judge. 

Action  by  Wolf,  Sayer  and  Hellar  against  George 
Hudacko.  From  a  judgment  for  plaintiffs,  the  defend- 
ant appeals.    Affirmed. 

James  W.  Brissey  and  Theodore  Klotz,  for  appellant. 
James  A.  Patterson  and  M.  E.  Crites,  for  appellee. 

Dausman,  J. — The  appellee,  a  corporation,  instituted 
this  action  against  appellant  to  recover  an  alleged  in- 
debtedness and  to  foreclose  a  chattel  mortgage  given  to 
secure  part  of  the  indebtedness.  The  court  found  for 
appellee  and  rendered  judgment  for  $976.74  and  a  de- 
cree of  foreclosure.  The  only  error  assigned  is  predi- 
cated on  the  overruling  of  the  motion  for  a  new  trial. 

The  clerk's  certificate  to  the  transcript  contains  the 
recital:   "That  the  above  and  foregoing  tran- 

1.  script  contains  full,  true  and  correct  copies  of  all 
pleadings  and  papers  filed,  all  order  book  entries, 
motions,  and  all  orders  made  by  the  clerk,  and  also  the 
original  bill  of  exceptions  filed  in  my  office  by  the  de- 
fendant, after  signature  by  the  judge  of  this  court,  on 
the  14th  day  of  November,  1914,  all  as  required  by  the 
above  and  foregoing  praecipe." 

We  find  in  the  transcript,  preceding  the  clerk's  certif- 
icate, a  document  labeled  "Transcript  of  the  evidence  in 
the  above  cause".  But  there  is  absolutely  nothing  in 
this  document,  or  annexed  or  attached  thereto,  which  in 
any  manner  indicates  that  it  is  a  bill  of  exceptions.  It 
is  not  preceded  by  any  recital  or  followed  by  any  certif- 
icate; and  therefore  it  cannot  be  regarded  as  a  bill  of. 

VOL.  64—21 
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exceptions.    McMurran  v.  Hannum   (1916),  185  Ind. 
326,  113  N.  E.  238. 

Following  the  clerk's  certificate,  but  separated  from 
said  "Transcript  of  the  evidence"  by  three  pages  of 
other  matter,  we  find  a  document  purporting  to 
2.    be  the  judge's  certificate  to  an  "annexed  bill  of 
exceptions".    As  a  matter  of  law  this  certificate 
forms  no  part  of  the  transcript  and  cannot  be  consid- 
ered for  any  purpose.     Chicago  Terminal,  etc.,  R.  Co. 
V.  Walton  (1905),  165  Ind.  253,  74  N.  E.  1090.    It  fol- 
lows, then,  that  the  evidence  is  not  in  the  record. 
1.        Since  none  of  the  grounds  specified  in  the  mo- 
tion for  a  new  trial  can  be  considered  without 
the  evidence,  this  appeal  presents  nothing  for  our  con- 
sideration.   Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  786. 


Vandalia  Coal  Company  v.  Houston. 

[No.  9,233.    Filed  April  20,  1917.] 

Appeal. — Briefs. — Waiver  of  Error. — Assigned  errors  are 
waived  where  appellant's  brief  in  its  points  and  authorities 
merely  sets  out  a  number  of  abstract  propositions  of  law  and 
authorities  in  support  thereof  without  applying  such  proposi- 
tions to  any  particular  error  or  ruling. 

From  Sullivan  Circuit  Court;  William  H.  Bridwell, 
Judge. 

Action  by  Hugh  Houston  against  the  Vandalia  Coal 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.     Affirmed. 

Henry  W.  Moore,  for  appellant. 
John  W.  Lindley,  for  appellee. 

Dausman,  J. — Appellee  instituted  this  action  to  re- 
cover damages  for  a  personal  injury  received  while  in 
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the  employ  of  appellant  as  a  workman  in  its  coal  mine, 
and  resulting  from  appellant's  alleged  negligence.  The 
verdict  and  judgment  was  for  appellee  in  the  sum  of 
$450.  The  following  errors  are  assigned:  (1)  That 
the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint; (2)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (3)  that  the  court 
erred  in  overruling  the  motion  of  appellant  for  judg- 
ment; and  (4)  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

In  its  reply  brief  appellant  informs  this  court  that  it 
waives  the  first  assignment  of  error  and  concedes  that 
the  complaint  states  a  cause  of  action  at  common  law. 
By  this  express  waiver  and  concession  the  first  and 
second  assignments  of  error  are,  of  course,  eliminated. 

The  remaining  assignments  of  error  are  waived  by 
appellant's  failure  to  present  them  in  its  brief.  In  the 
department  of  its  brief  denominated  "Points  and 
Authorities"  a  number  of  abstract  propositions  of  law 
are  set  out  and  authorities  in  support  thereof  are  cited. 
But  there  is  nothing  to  indicate  to  which  alleged  error 
the  several  propositions  refer.  They  are  not  arranged 
in  groups  with  each  group  under  a  separate  heading  of 
each  error  relied  on,  as  required  by  a  rule  of  this  court. 
No  specific  reference  is  made  to  any  ruling  relied  on  as 
error.  Apparently  there  has  been  no  attempt  to  apply 
any  of  these  general  propositions  to  any  particular  rul- 
ing. There  is  no  way  by  which  this  court  could  know 
how  these  several  propositions  apply,  if  at  all,  to  the 
alleged  errors,  except  by  undertaking  an  independent 
investigation  for  that  purpose.  It  has  been  held  uni- 
formly that  in  this  department  of  a  brief,  "  'Mere  ab- 
stract statements  of  law  or  fact,  or  both,  unless  applied 
specifically  to  some  particular  ruling  or  action  of  the 
court   although  contained  in  appellant's  statement  of 
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points,  present  no  question/"    Palmer  v.  Beall  (1915), 
60  Ind.  App.  208,  110  N.  E.  218,    Judgment  affirmed. 

Note,— Reported  in  115  N.  E.  786. 


Beard  et  al.  v.  Payne. 

[No.  9,236.    Filed  April  20,  1917.] 

1.  PLEADING. — Demurrer, — Waiver  of  Defects. — Under  §344,  cL  . 
6,  Burns  1914,  objections  to  the  sufficiency  of  the  complaint 
not  pointed  out  in  the  memorandum  accompanying  the  de- 
murrer are  waived,    p.  327. 

2.  Vendor  and  Purchaser. — Vendor's  Lien. — Complaint. — Suffi- 
ciency.— Allegation  of  Express  Lien. — In  an  action  on  a  promis- 
sory note  and  to  foreclose  a  vendor's  lien,  a  complaint  alleging 
that  the  note  was  given  for  the  purchase  money  of  real  es- 
tate, and  that  it  was  expressly  declared  to  be  a  lien  thereon 
in  the  deed  executed  therefor,  is  sufficient  to  show  the  exist- 
ence of  a  vendor's  lien.    p.  327. 

8.  Vendor  and  Purchaser. — Vendor's  Lien. — Assignment  of 
Note — The  transfer  of  a  promissory  note  secured  by  a  vendor's 
lien  carries  the  lien  with  it  without  a  special  assignment, 
p.  327. 

4.  Vendor  and  Purchaser. — Vendor's  Lien. — Payment  of  Note 
by  Endorser. — The  endorser  of  a  note  secured  by  a  vendor's 
lien,  who  is  compelled  to  pay  the  note  lb  his  endorsee  at  matur- 
ity and  becomes  the  owner  thereof,  is  entitled  to  the  lien,  re- 
gardless of  (he  principle  of  subrogation,    p.  328. 

5.  Vendor  and  Purchaser. — Vendor's  Lien. — Liability  of  Pur- 
chaser with  Notice.— One  purchasing  realty  on  which  there 
was  expressly  reserved  a  vendor's  lien  by  a  prior  deed  and  with 
knowledge  that  the  purchase  money  thus  secured  was  unpaid, 
takes  the  land  subject  to  the  lien.    p.  328. 

6.  Appeal. — Presenting  Questions  for  Review. — Insufficiency  of 
Evidence  to  Sustain  Special  Finding. — A  ground  in  a  motion 
for  a  new  trial  challenging  the  sufficiency  of  the  evidence  to 
sustain  a  special  finding  of  fact  presents  no  question  for  re- 
view on  appeal,  as  it  is  not  a  proper  assignment  in  a  motion 
for  a  new  trial,    p.  329. 

7.  Appeal. — Presenting  Questions  for  Review. — Motion  for  New 
Trial — Insufficiency  of  Evidence  to  Sustain  Decision. — Where 
a  cause  was  tried  by  the  court,  which  rendered  special  finding 
of  facts  and  stated  conclusions  of  law  thereon,  grounds  for  a  . 
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new  trial,  that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law,  challenge  only  the 
special  findings,  as  the  word  "decision/'  when  so  used,  refers 
only  to  the  special  finding  of  facts,    p.  329. 

8.  Vendor  and  Purchaser. — Vendor's  Lien. — Express  Reserva- 
tion in  Deed. — Nature. — A  vendor's  lien  expressly  reserved  in 
a  deed  of  conveyance  is  a  lien  by  contract  and  not  by  implica- 
tion, and  has  all  the  essential  elements  of,  and  is  equivalent  to, 
a  mortgage,    p.  329. 

9.  Vendor  and  Purchaser. — Vendor's  Lien. — Express  Lien. — 
Waiver. — Where  a  vendor's  lien  is  expressly  reserved  in  a  deed 
of  conveyance  it  is  equivalent  to  a  mortgage,  and  a  waiver  of 
such  a  lien  must  be  made  either  expressly,  or  by  acts  directly 
inconsistent  with  its  existence  and  clearly  indicating  an  in- 
tention to  waive,  and  it  is  not  waived  by  the  mere. act  of  ac- 
cepting collateral  security  for  the  lien.    p.  330. 

10.  Trial. — Findings. — Failure  to  Find  Material  Fact. — Effect. 
— The  absence  of  a  finding  as  to  certain  facts  is,  in  effect,  a 
finding  that  such  facts  were  not  proven  on  the  trial,    p.  331. 

11.  Appeal. — Review. — Findings. — Conclusiveness. — Findings  of 
fact  based  on  conflicting  evidence  are  conclusive  on  appeal 
where  there  is  some  evidence  to  support  every  material  fact 
found,    p.  332. 

12.  Appeal. — Presenting  Questions  for  Review. — Assignment  of 
Error. — Conclusions  of  Law. — Error  of  the  trial  court  in  stat- 
ing its  conclusions  of  law  on  the  facts  found  is  waived  on  ap- 
peal by  failure  to  assign  error  to  the  conclusions,    p.  332. 

13.  Appeal. — Presenting  Questions  for  Review. — Error  in  Con- 
clusions of  Law. — Motion  for  New  Trial. — Grounds. — An  as- 
signment in  a  motion  for  a  new  trial  that  the  decision  of  the 
trial  court  is  contrary  to  law  does  not  present  for*review  any 
question  as  to  the  court's  conclusion  of  law  on  the  facts  found. 
p.  332. 

Prom  Madison  Circuit  Court ;  Luther  F.  Pence,  Judge. 

Action  by  Charles  F.  Payne  against  Clarence  H. 
Beard  and  others.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

Albert  D.  Ogborn,  Clarence  M.  Brown  and  Robert  S. 
Hunter,  for  appellants. 

H.  G.  Yergin,  W.  0.  Barnard  and  W.  E.  Jeffrey,  for 
appellee. 

Batman,  J. — Appellee  filed  his  complaint  in  the  court 


i 
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below  against  appellants  on  a  promissory  note  and  to 
enforce  a  vendor's  lien.  So  much  of  such  complaint 
as  is  necessary  for  the  determination  of  the  questions 
raised  with  reference  thereto  is  substantially  as  fol- 
lows: That  on  January  31,  1912,  appellee  Edward 
Payne  and  Lafe  Bell  sold  and  conveyed  to  the  appel- 
lant, Clarence  H.  Beard,  by  their  warranty  deed  of  that 
date,  certain  real  estate  in  Henry  county,  Indiana,  (de- 
scribing it)  for  the  sum  of  $4,000;  that  said  Beard 
thereupon  executed  to  said  grantors  his  promissory 
note  for  said  sum ;  that  a  lien  for  said  purchase  money 
on  said  real  estate  was  declared,  expressed  and  con- 
firmed in  said  deed,  which  deed  was  duly  recorded  in 
the  recorder's  office  of  said  county;  that  said  grantors, 
for  a  valuable  consideration,  sold  and  assigned  said 
promissory  note  to  the  Citizens  State  Bank  of  New- 
castle, Indiana,  by  endorsement  in  writing  on  the  back 
thereof,  and  delivered  the  same  to  it;  that  sometime 
after  said  note  had  been  sold,  assigned  and  delivered  to 
said  bank  the  said  appellant  Beard  failing  and  refus- 
ing to  pay  the  balance  due  thereon,  on  demand,  said 
bank  required  and  compelled  the  appellee  as  an  endorser 
thereon  to  pay  and  take  up  said  note,  which  he  did  in 
1913,  and  that  by  so  doing  he  became  the  owner  and 
holder  of  said  note  and  the  debt  evidenced  thereby,  and 
the  owner  and  holder  of  said  lien  given  to  secure  its 
payment;  that  since  the  conveyance  of  said  real  es- 
tate by  said  grantors  to  the  appellant  Beard,  the  said 
Beard  sold  and  conveyed  the  same  to  the  appellant  Olna 
H.  Bradway;  that  said  Bradway  took  and  accepted  the 
said  deed  of  conveyance  with  full  notice  and  knowl- 
edge  that  said  purchase  money  as  aforesaid  was  un- 
paid, and  that  the  lien  therefor  on  said  real  estate  was 
unsatisfied;  that  by  reason  of  the  premises,  there  is 
due  and  owing  appellee  the  sum  of  $3,500,  which  sum 
is  a  lien  on  said  real  estate.    The  demand  is  for  judg- 
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ment  in  the  sum  of  $3,500 ;  that  the  same  be  declared 
a  lien  on  said  real  estate,  and  an  order  entered  for  the 
sale  of  the  same  in  satisfaction  thereof. 

To  this  complaint  appellant  Olna  H.  Bradway  filed 
his  demurrer  for  want  of  facts,  and  based  the  same 
on  the  following  memorandum  filed  therewith :  "There 
is  nothing  to  show  any  subrogation  of  the  lien  or  rights 
in  the  lien  to  the  plaintiff.  His  claim  is  against  the 
maker  of  the  note."  This  demurrer  was  overruled  and 
an  exception  reserved. 

Appellant  Olna  H.  Bradway  has  assigned  this  ruling 

of  the  court  as  error.    Under  the  statute  we  are  only 

required  to  consider  the  objection  to  the  com- 

1.  plaint,  stated  in  such  memorandum  as  all  other 
objections    are    deemed    waived.     §344,    cl.    6, 

Burns  1914,  Acts  1911  p.  415;  Pittsburgh,  etc.,  R.  Co.  V. 
Farmers  Trust,  etc.,  Co.  (19i5),  183  Ind.  287,  108  N. 
E.  108;  Spiro  V.  Robertson  (1914),  57  Ind.  App.  229, 
106  N.  E.  726;  Gifford  V.  Gifford  (1914),  58  Ind.  App. 
665,  107  N.  E.  308. 

It  will  be  observed  that  the  complaint  not  only  al- 
leges that  the  note  was  given  for  the  purchase  money 
of  the  real  estate,  but  it  expressly  avers  that  it 

2.  was  declared  to  be  a  lien  thereon,  in  the  deed 
executed  therefor.  Such  allegations  were  suffi- 
cient to  show  the  existence  of  a  vendor's  lien.  It  is 
further  alleged  that  such  note  was  sold  and  assigned  to 
the  Citizens  State  Bank  of  Newcastle,  by  endorsement 
in  writing  on  the  back  thereof. 

Inasmuch  as  such  lien  was  an  incident  to  the  note, 

and  nothing  appears  to  show  that  it  had  been  released 

or  otherwise  discharged,  such  assignment  of  the 

3.  note  carried  the  lien  with  it  to  the  assignee, 
without  a  special  assignment  thereof.    Kem  V. 

Hazlerigg  (1858),  11  Ind.  443,  71  Am.  Dec.  360;  Perry 
v.  Roberts  (1868),  30  Ind.  244,  95  Am.  Dec.  689;  Felton 
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V.  Smith  (1882),  84  Ind.  485;  Upland  Land  Co.  V.  Ginn 
(1896),  144  Ind.  434,  43  N.  E.  443,  55  Am.  St.  181; 
Smith  V.  Mills  (1896),  145  Ind.  334,  43  N.  E.  564,  44  N. 
E.  362. 

It  is  further  alleged  that,  subsequent  to  the  assign- 
ment of  the  note  to  said  bank,  it  compelled  appellee  as 
an  endorser  thereon,  to  pay  and  take  up  the  note, 

4.  and  that  he  thereby  became  the  owner  thereof. 
There  is  nothing  to  show  that  the  lien  had  been 

released  or  discharged  prior  to  the  time  appellee  became 
the  owner  of  the  note  in  the  manner  alleged ;  and  hence 
it  would  still  follow  the  note  as  an  incident  thereto  into' 
the  hands  of  appellee.  The  fact  that  appellee  alleges 
that  he  was  compelled  to  pay  and  take  up  the  note  as  an 
endorser  thereon  in  no  way  affects  the  lien  incident 
thereto.    If  he  became  the  owner  thereof,  he  was  en- 

m 

titled  to  the  lien  securing  the  same,  regardless  of  the 
fact  that  he  was  an  endorser  thereon,  and  took  the 
same  from  the  bank  to  protect  himself  as  such.  He 
was  not  required  to  rely  on  the  principle  of  subroga- 
tion, in  order  to  assert  such  lien,  as  suggested  in  the 
memorandum,  as  the  mere  fact  that  he  became  the 
owner  of  the  note  entitled  him  to  the  security  incident 
thereto.  It  is  alleged  that  the  appellant  Olna  H.  Brad- 
way  purchased  the  real  estate  with  full  notice 

5.  and  knowledge  that  said  purchase  money  was  un- 
paid.   Under  such  circumstances  the  real  estate 

would  be  bound  by  the  lien  in  the  hands  of  said  appel- 
lant, as  such  purchaser.  Bryson  V.  CoUmer  (1904),  33 
Ind.  App.  494,  71  N.  E.  229;  Borror  V.  Carrier  (1904), 
34  Ind.  App.  353,  73  N.  E.  123.  The  court  therefore 
did  not  err  in  overruling  the  demurrer  of  appellant 
Bradway  to  the  complaint.  Issues  were  joined  on  the 
complaint  and  a  trial  had.  The  court,  on  request  of 
appellants,  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon.    Judgment  was  ren- 
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dered  in  favor  of  appellee  for  the  sum  of  $3,394.5t)  and 
costs.  The  lien  was  foreclosed,  and '  the  real  estate 
ordered  sold  in  satisfaction  of  the  judgment. 

The  only  remaining  error  assigned  is  the  action  of 

the  court  in  overruling  appellant's  motion  for  a  new 

trial.    This  motion  is  based  on  four  grounds,  the 

6.  third  and  fourth  of  which  challenge  the  suffi- 
ciency of  the  evidence  to  sustain  special  finding 

No.  26.  These  alleged  grounds  raise  no  question,  as 
they  are  not  proper  assignments  in  a  motion  for  a  new 
trial.  Scott  V.  CoUier  (1906),  166  Ind.  644,  78  N.  E. 
184;  Hamrick  v.  Hoover  (1907),  41  Ind.  App.  411,  84 
N.  E.  28.    The  remaining  grounds  for  a  new 

7.  trial  are  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to 

law.  The  word  "decision,"  when  so  used  in  this  case, 
refers  to  the  special  finding  of  facts.  Weaver  v.  Apple 
(1896),  147  Ind.  304,  46  N.  E.  642 ;  Parkison  V.  Thomp- 
son (1904),  164  Ind,  609,  73  N.  E.  109,  3  Ann.  Cas.  677. 
It  therefore  follows  that  only  the  special  findings  are 
challenged  by  the  motion  for  a  new  trial. 

Appellants  contend  that  the  evidence  shows  that  the 

Citizens  State  Bank  accepted  three  notes  secured  by 

mortgages  amounting  to  $7,800,  as  collateral  se- 

8.  curity  for  any  debts  that  appellant  Beard  might 
be  owing  said  bank;  that  at  such  time  the  said 

bank  was  the  owner  of  the  note  in  suit  as  assignee,  and 
the  act  of  accepting  such  collateral  security  waived  the 
vendor's  lien  in  question.  They  seek  to  apply  the  rule 
that  the  acceptance  of  security  for  the  purchase  money 
of  real  estate  waives  the  implied  lien  of  the  vendor  on 
such  real  estate  therefor.  The  deed  for  the  real  estate 
in  question  was  introduced  in  evidence  and  is  made  a 
part  of  the  special  finding  of  facts.  It  contains  the 
following  clause  after  the  description  and  identification 
of  the  real  estate:  "Subject  to  a  purchase  money  lien 
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note  of  $4,000.00  to  Lafe  Bell,  Ed  Payne,  and  Charles 
F.  Payne,  payable  at  the  Citizens  State  Bank  of  New- 
castle, Indiana,  of  this  date,  with  six  per  cent,  interest 
from  date,  and  signed  by  Clarence  H.  Beard/'  A  lien 
thus  reserved  in  a  deed  of  conveyance  is  a  lien  by  con- 
tract and  not  by  implication.  It  is  therefore  an  ex- 
pressed and  not  an  implied  lien.  It  has  all  the  essen- 
tial elements  of  a  mortgage.  3  Pomeroy,  Eq.  Jurisp. 
(2d  ed.)  §1257;  2  Jones,  Liens  (3d  ed.)  §§1110,  1111; 
Dowdy  V.  Blake  (1887),  50  Ark.  205,  6  S.  W.  897,  7 
Am.  St.  88;  Ober  V.  Gallagher  (1876),  93  U.  S.  199,  23 
L.  Ed.  831.  In  this  State  such  a  lien  has  been  held 
to  be  in  effect  an  equitable  mortgage,  or  equivalent  to 
a  mortgage.  Lucas  V.  Hendriz  (1883>,  92  Ind.  54; 
Bever  v.  Sever  (1896),  144  Ind.  157,  41  N. -E.  944; 
Warford  V.  Hankins  (1897),  150  Ind.  489,  50  N.  E.  468; 
Cassell  V.  Lowry  (1904),  164  Ind.  1,  72  N.  E.  640. 

Such  a  lien  being  in  effect  a  mortgage,  the  question 
arises  as  to  the  manner  in  which  it  may  be  lost  or  dis- 
charged. It  has  been  expressly  held  in  many 
9.  jurisdictions  that  the  acceptance  of  security  for 
the  purchase  money  of  real  estate  does  not  waive 
an  expressed  lien  therefor.  39  Cyc  1836;  29  Am.  and 
Eng.  Ency.  Law  788 ;  3  Pomeroy,  Eq.  Jurisp.  (2d  ed.) 
§1259;  2  Jones,  Liens  (3d  ed.)  §1116;  Coles  v.  Withers 
(1880),  33  Grat.  (Va.)  186;  Price  V.  Lauve  (1878),  49 
Tex.  74;  Williams  V.  Murphy  (1871),  36  Tex.  167;  Car- 
penter V.  Mitchell  (1870),  54  111.  126;  Carr  V.  Thomp- 
son (1878),  67  Mo.  472;  Beyland  V.  Sewell  (1868),  4 
Bush.  (Ky.)  637;  Hines  V.  Perkins,  Trustee  (1871), 
2  Heisk.  (Tenn.)  395.  Such  a  lien  may  be  waived,  but 
such  waiver  must  appear  either  expressly,  or  by  acts 
directly  inconsistent  with  its  existence  and  clearly  indi- 
cate an  intention  so  to  do.  Some  of  the  authorities  ex- 
pressly, and  others  impliedly,  hold  that  what  is  com- 
monly termed  an  expressed  vendor's  lien,  cannot  be  de- 
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feated  by  anything  short  of  what  would  be  considered 
sufficient  to  defeat  or  extinguish  a  mortgage;  that  as 
such  a  lien  is  the  result  of  contract,  it  will  require  some- 
thing equally  positive  to  operate  as  a  waiver ;  that  it  is 
essentially  different  from  a  lien  by  implication  on  con- 
veyance, which  being  only  a  mere  right  in  equity,  is 
waived  or  extinguished  by  many  acts  that  are  power- 
less to  effect  the  lien  expressly  reserved;  and  that  the 
courts  will  not,  therefore,  imply  waiver,  where  the  ven- 
dor has  expressly  reserved  his  lien,  but  will  require 
equally  express  conduct  on  his  part  to  deprive  him  of 
its  benefit.  Since  the  Supreme  Court  of  this  State  has 
held,  as  shown  by  the  authorities  cited  supra,  that  such 
an  expressed  lien  is  in  effect  an  equitable  mortgage,  or 
equivalent  to  a  mortgage,  it  follows  that  appellants  can- 
not invoke  the  rule  applicable  to  implied  liens  to  sup- 
port their  contention — that  the  lien  in  question  must  be 
deemed  waived  by  the  mere  act  of  accepting  collateral 
security. 

Appellants  also  contend  that  the  amount  which  the 
court  found  to  be  due  on  the  note  in  suit  is  very  much 
too  large.  We  have  carefully  noted  this  contention,  as 
made  by  appellants  in  both  their  original  and  reply 
briefs.  We  have  spent  much  time  and  labor  in  examin- 
ing the  evidence,  not  only  as  set  out  in  the  respective 
briefs  of  the  parties,  but  as  shown  by  the  bill  of  ex- 
ceptions in  the  record,  in  verifying  the  calculations  sub- 
mitted, and  have  found  that  the  court's  finding  in  this 
regard  is  fully  sustained  by  the  evidence. 

Certain  other  facts  for  which  appellants  contend,  and 
on  which  they  base  argument,  do  not  appear  in  the  spe- 
cial findings.    Such  absence  is,  in  effect,  a  find- 

10.  ing  that  such  facts  were  not  proven  on  the  trial. 

State,  ex  rel.  V.  Jackson  (1912),  52  Ind.  App. 

254,  100  N.  E.  479 ;  Judah  V.  F.  H.  Cheyne  Electric  Co. 

(1913),  53  Ind.  App.  476,  101  N.  E.  1039;  Spade  V. 
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Hawkins  (1915),  60  Ind.  App.  388,  110  N.  E.  1010; 
Donaldson  v.  State,  ex  rel.  (1906),  167  Ind.  553,  78  N. 
E.  182.  The  evidence  is  of  such  a  character  that  we 
cannot  say  that  the  court  erred  in  the  conclusion  it 
reached  in  that  regard. 

An  examination  of  the  record  shows  that  there  was 

some  evidence  to  support  eveyy  material  fact  found. 

True,  some  of  it  was  conflicting,  but,  being  in 

11.  parol,  we  are  not  permitted  to  weigh  it  and  de- 
termine   its    preponderance    by    that    method. 

Under  the  circumstances,  that  was  the  duty  of  the  trial 
court,  and  we  are  bound  by  its  conclusions.  Seigmund 
V.  Williams  (1913),  55  Ind.  App.  498,  104  N.  E.  49; 
Dittman  v.  Keller  (1913) ,  55  Ind.  App.  448,  104  N.  E. 
40;  Archer  V.  Ostemeier  (1914),  56  Ind.  App.  385,  105 
N.  E.  522;  Vermillion  V.  First  Nat  Bank  (1914),  59 
Ind.  App.  35,  105  N.  E.  530,  108  N.  E.  370 ;  Vincennes 
Traction  Co.  v.  Curry  (1915),  59  Ind.  App.  683,  109 
N.  E.  62;  Marietta  Glass  Mfg.  Co.  v.  Bennett  (1915), 
60  Ind.  App.  435,  106  N.  E.  419.  We  conclude  that  the 
court  did  not  err  in  overruling  appellants'  motion  for 
a  new  trial. 

Appellants'  counsel  have  undertaken  to  present  in 
their  points  and  authorities  and  in  their  argument  cer- 
tain other  questions  that  can  only  arise  under  an 

12.  assignment  of  error  relating  to  the  action  of  the 
court  in  stating  its  conclusions  of  law  on  the 

facts  found.  No  such  error  was  assigned,  and  hence 
such  questions  are  waived  on  appeal.  Midland  R.  Co. 
V.  Dickason  (1892),  130  Ind.  164,  29  N.  E.  775;  Theo- 
bald V.  Clapp  (1908),  43  Ind.  App.  191,  87  N.  E.  100. 
Such  question  cannot  be  raised  on  an  assignment 

13.  in  a  motion  for  a  new  trial  that  the  decision  is 
contrary  to  law.    This  has*  been  expressly  so 

held.     Weaver  v.  Apple;  supra;  Wolverton  V.  Wolverton 
(1904),  163  Ind.  26,  71  N.  E.  123;  Bundy  v.  McClarnon 
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(1889),  118  Ind.  165,  20  N.  E.  718.    We  find  no  avail- 
able error  in  the  record.    Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  782.  See  under  (2)  39  Cyc 
1863;  (3)  39  Cyc  1807;  (4,  5)  39  Cyc  1851;  (8)  39  Cyc  1794; 
(9)  39  Cyc  1836.    Waiver  of  vendor's  lien,  137  Am.  St.  186. 


Trout  et  al.  v.  Woodward. 

[No.  9,114.    Filed  December  2,  1916.    Rehearing  denied  April 

20,  1917.] 

1.  Waters  and  Watercourses.  —  Easement,  —  Prescription. — 
Where  an  easement  to  drain  water  across  another's  land  is  used 
by  one  whenever  he  sees  proper,  without  asking  permission, 
and  no  objection  is  made  thereto,  the  use  is  adverse,  and  an 
adverse  enjoyment  and  use  of  an  easement  uninterrupted  for 
twenty  years  cannot  be  afterwards  disputed,    p.  335. 

2.  Waters  and  Watercourses. — Obstruction  of  Stream. — Ac- 
tion to  Com/pel  Removal. — Variance. — In  an  action  to  compel 
the  removal  of  a  dam  obstructing  the  flow  of  an. alleged  water- 
course, if  the  water  dammed  against  was  surface  water,  there 
could  be  no  recovery  under  the  issues  joined  as  to  the  obstruc- 
tion of  a  natural  watercourse,    p.  338. 

3.  Waters  and  Watercourses. — "Natural  Watercourse." — Gen- 
erally a  natural  watercourse  must  have  a  substantial  exist- 
ence, and  there  must  be  a  bed  and  banks  and  evidence  of  a 
permanent  stream  of  running  water,  but  it  need  not  flow  con- 
tinuously throughout  the-  year.    p.  338. 

4.  Waters  and  Watercourses. — "Natural  Watercourse." — Char- 
acter.— Where  a  current  of  water  flowed  throughout  the  entire 
course  of  a  trough  or  swale,  in  which  there  was,  at  places,  a 
marked  indication  of  a  channel,  and  the  moving  body  of  water 
possessed  permanency  in  that  it  flowed  from  time  immemorial 
six  to  nine  months  of  each  year,  the  stream  is  a  natural  water- 
course although,  before  the  lands  affected  were  improved  by 
the  landowners  confining  part  of  the  stream  to  an  artificial 
channel,  there  was  no  marked  depression  or  surface  indica- 
tion of  a  channel  extending  throughout  the  entire  course  of 
the  swale,    pp.  340,  341. 

5.  Waters  and  Watercourses. — "Natural  Watercourse." — Con- 
fining to  Artificial  Channel. — Where  a  part  of  the  channel  of 
a  natural  watercourse  was  improved  by  landowners  so  that 
the  stream  was  confined  in  an  artificial  channel,  it  did  not 
thereby  lose  its  characteristics  as  a  natural  watercourse,  p. 
340. 


334        APPELLATE  COURT  OF  INDIANA, 

Trout  v.  Woodward — 64  Ind.  App.  333. 

6.  APPEAL. — Review. — Evidence. — Sufficiency. — Where  there  is 
some  evidence  supporting  every  material  point  involved  under 
the  issues,  the  decision  of  the  trial  court  cannot  be  reversed 
for  insufficiency  of  evidence,    p.  341. 

From  Clay  Circuit  Court ;  John  M.  Rawley,  Judg$. 

Action  by  Tarleton  C.  Woodward  against  Robert  E. 
Trout  and  others.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

Clarence  A.  Royse,  George  0.  Dix  and  James  A. 
Cooper,  for  appellants. 
William  R.  Nesbit  and  Arthur  D.  Cuttler,  for  appellee. 

Moran,  P.  J. — Appellee,  in  the  court  below,  obtained 
a  mandatory  injunction  against  appellants,  directing 
them  to  remove  a  certain  concrete  dam  and  from  main- 
taining the  same  on  their  real  estate,  which  adjoined 
appellee's,  which  dam  appellee  alleged  interfered  with 
the  flow  of  a  watercourse  that  furnished  drainage  for 
his  real  estate.  In  addition  to  rel~2f  by  mandatory  in- 
junction, appellee  was  awarded  judgment  in  damages  in 
the  sum  of  $10.  A  reversal  of  the  decree  and  judgment 
is  sought  on  the  grounds :  That  the  court  erred  in  over- 
ruling appellant's  demurrer  to  appellee's  second  para- 
graph of  complaint;  in  stating  its  conclusions  of  law 
upon  the  facts  specially  found ;  and  in  overruling  appel- 
lants' motion  for  a  new  trial. 

The  second  paragraph  of  complaint  in  substance  al- 
leges that  appellee  is  the  owner  of  a  certain  tract  of 
real  estate  in  Sullivan  county,  Indiana,  which  is  under  a 
state  of  cultivation ;  that  appellants  own  a  tract  of  real 
estate  which  joins  appellee's  real  .estate  on  the  south; 
that  the  slope  of  appellee's  land  is  to  the  south;  and 
from  time  immemorial  the  surface  water  from  appel- 
lee's lands  has  been  collected  into  an  artificial  channel 
running  through  appellee's  land,  the  water  of  which  has 
been  discharged  onto  the  land  of  appellants  through  a 
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well-defined  channel,  which  continues  across  a  part  of 
appellants'  land.  The  channel  is  some  three  feet  deep, 
varying  in  width;  at  places  it  is  three  feet  wide  in  the 
bottom  and  six  feet  wide  at  the  top,  and  constitutes  ap- 
pellee's only  outlet,  and  through  which  the  water  from 
his  farm  has  been  discharged  for  more  than  thirty 
years,  with  the  full  knowledge,  consent  and  acquies- 
cence of  appellants  and  their  grantors,  immediate  and 
remote,  and  under  a  claim  of  right  on  the  part  of  ap- 
pellee, which  claim  has  been  open,  notorious  and  ex- 
clusive, by  reason  of  which  appellee  has  acquired  an 
easement  to  continue  the  discharge  of  the  water  col- 
lected into  the  channel.  That  on  May  15,  1913,  appel- 
lants wrongfully  and  unlawfully  constructed  a  concrete 
dam  across  the  channel  where  it  enters  the  land  of  ap- 
pellants, with  wings  extending  on  either  side,  some 
twenty  feet  in  length  and  about  two  feet  high,  which 
obstructs  the  flow  of  the  water,  destroying  the  use  of 
some  two  or  three  acres  of  appellee's  land  lying  close 
.to  the  channel,  and  that  about  five  acres  of  appellee's 
corn  has  been  destroyed  from  back  waters  caused  by 
the  dam  to  his  damage  in  the  sum  of  $250.  That  if 
the  dam  should  be  permitted  to  remain,  it  would  be  to 
appellee's  irreparable  injury  and  that  appellants  should 
be  ordered  to  remove  it  and  be  forever  enjoined  from 
maintaining  the  same.  The  first  paragraph  of  com- 
plaint, the  sufficiency  of  which  is  not  here  questioned, 
charges  appellants  with  obstructing  a  natural  water- 
course. 
Where  an  easement  is  used  by  one  whenever  he  sees 
proper,  without  asking  permission,  and  no  objection  is 

made  thereto,  the  use  is  adverse ;  and  an  adverse 
1.    enjoyment   and   use   uninterrupted   for  twenty 

years  of  an  easement  cannot  be  afterwards  dis- 
puted. Mitchell  V.  Bain  (1895),  142  Ind.  604,  42  N.  E. 
230;  Pyott  V.  State  (1907),  170  Ind.  118,  83  N.  E.  737; 
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Walley  v.  Wiley  (1913),  56  Ind.  App.  171,  104  N.  E. 
318;  Seigmund  v.  Tyner  (1912),  52  Ind.  App.  581,  101 
N.  E.  20.  In  the  latter  case,  it  was  said  in  consider- 
ing the  sufficiency  of  an  answer  that  pleaded  a  right 
by  prescription:  "Its  averments  show  that  said  drains 
were  constructed  and  in  use  by  and  with  the  consent 
of  all  owners  of  said  lands  long  before  appellants  pur- 
chased their  real  estate;  that  he  purchased  with  full 
knowledge  of  the  same  and  of  appellee's  easement,  or 
right  to  flow  water  across  said  lands.  Under  the 
authorities  the  answer  states  a  good  defense  to  appel- 
lants' complaint."  In  MitcheU  V.  Bain,  supra,  the  fol- 
lowing language  is  made  use  of :  "Such  enjoyment  with- 
out explanation  how  it  begun  is  presumed  to  have  been 
in  pursuance  of  a  grant.  The  owner  of  the  land  has 
the  burden  of  proving  that  the  use  of  the  easement  was 
under  some  license,  indulgence,  or  special  contract,  in- 
consistent with  a  claim  of  right  by  the  other  party". 

Construing  the  allegations  of  appellants'  second 
paragraph  of  complaint  in  the  light  of  the  authorities, 
it  is  clear,  we  think,  that  it  is  sufficient  to  withstand 
a  demurrer  for  want  of  facts. 

The  special  finding  of  facts  discloses,  among  other 
things,  that  appellee  and  certain  other  persons  are  the 
owners  of  lands  in  Sullivan  county,  which  are  produc- 
tive, being  improved  by  drainage,  the  natural  drain- 
age being  to  the  southwest;  that  before  the  lands  in 
this  neighborhood  were  improved  by  drainage  and  while 
in  their  original  state,  there  was  a  low  trough  or  swale 
extending  in  a  northeasterly  and  southwesterly  direc- 
tion for  a  distance  of  about  two  miles;  that  starting 
some  distance  above  appellee's  real  estate,  said  trough 
or  swale  extends  across  the  intervening  lands  and  across 
the  lands  of  appellee  and  a  small  portion  of  appellant's ; 
and  into  this  trough  or  swale  a  large  body  of  water 
gathered  during  the  rainy  seasons  of  the  year  and  for 
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from  six  to  nine  months  each  year,  and  from  time  im- 
memorial the  water  thus  collected  moved  in  a  sluggish 
current  to  the  southwest  across  the  lands  between  the 
starting  point  and  its  terminus,  which  terminus  was  in 
a  gravel  pit  some  distance  below  appellants'  land,  where 
by  the  process  of  percolation  it  disappeared ;  that  on  the 
Woodward  land  some  distance  above  appellee's  land 
there  is  a  well-defined  channel  with  bed  and  banks,  which 
was  cut  through  the  turf  by  erosion  of  the  water,  and 
through  which  the  water  has  flowed  as  it  has  been 
gathered  into  the  trough  or  swale  in  this  locality ;  that 
there  is  now  and  has  been  for  more  than  twenty  years 
a  well-defined  channel  along  the  lowest  part  of  the 
course  occupied  by  the  trough  on  appellee's  land,  and 
which  was  originally  the  swale  heretofore  mentioned; 
that  an  artificial  channel  has  been  maintained  for  many 
years  on  the  lands  of  both  appellee  and  appellants,  in 
which  a  stream  of  water  with  a  current  has  flowed  from 
six  to  nine  months  each  year;  that  on  the  lands  im- 
mediately east  of  appellee's  land  what  was  an  open 
channel,  has  been  constructed  into  a  closed  drain  con- 
sisting of  an  eight-inch  tile  and  where  the  watercourse 
crosses  the  highways,  it  does  so  through  a  twenty-four 
and  a  thirty-six-inch  sewer  respectively;  that  in  the 
year  of  1897,  a  tenant  in  possession  of  appellee's  farm 
cut  a  small  artificial  channel  across  that  part  of  appel- 
lants' land  traversed  by  the  watercourse,  into  which 
was  collected  the  water  at  this  point  and  through  which 
the  water  from  above  has  flowed ;  that  prior  to  the  con- 
struction of  the  artificial  channel  on  the  tracts  of  real 
estate  mentioned  there  was  evidence  of  a  flow  of  water 
across  the  lands  throughout  the  entire  course  where  the 
channel  is  now  located;  that  the  artificial  channel  was 
constructed  for  the  purpose  of  confining  the  water 
within  narrower  bounds  than  that  which  it  originally 
Vol.  64—22 
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occupied;  that  appellants'  tenant  from  1903  to  1907  was 
under  obligations  by  reason  of  his  contract  of  tenancy 
to  keep  that  part  of  the  channel  on  appellants'  land 
cleaned  out  and  free  from  obstructions;  that  on  May 
15,  1913,  appellants  constructed  a  concrete  dam  across 
the  channel  just  immediately  south  of  the  boundary 
line  between  the  lands  of  appellants  and  appellee,  which 
has  impeded  the  flow  of  water  to  theiinjury  of  appellee's 
land. 

If  the  facts  found  by  the  court,  of  which  the  forego- 
ing is  a  brief  summary,  do  not  warrant  the  conclusions 
of  law  stated  by  the  court,  then  appellee  was  not  en- 
titled to  relief  under  either  the  issue  of  obstructing  an 
easement  or  that  of  a  natural  watercourse.  In  this  be- 
half, appellants  earnestly  insist  that  the  facts  found 
disclose  that  the  dam  erected  by  them  turned  from  their 
premises  surface  water  alone,  and  that  the  issue  joined 
on  the  first  paragraph  of  complaint,  which  involves  the 
obstruction  of  a  natural  watercourse,  has  not  been  es- 
tablished; that  the  conclusion  of  law  reached  by  the 
court  to  this  effect  is  erroneous ;  and  that  the  facts  found 
are  not  sufficient  to  authorize  a  conclusion  of  law  that 
an  easement  has  been  acquired  by  appellee  over  appel- 
lants' land  under  the  issue  joined  on  the  second  para- 
graph of  complaint- 
It  need  only  be  said  in  passing  that  if  the  water 
dammed  against  was  surface  water,  then  there  could 
be  no  recovery  under  the  issues  joined  as  to  the 

2.  first  paragraph  of  complaint.  It  has  been  held 
generally  that  a  natural  watercourse  must  have 
a  substantial  existence ;  that  there  must  be  a  bed 

3.  and  banks  and  evidence  of  a  permanent  stream 
of  running  water,  but  that  it  is  not  essential  in 

order  to  be  thus  classed  that  it  flow  continuously 
throughout  the  year.  Walley  v.  Wiley,  supra;  Van- 
dalia  R.  Co.  V.  Y eager  (1915),  60  Ind.  App.  118,  110  N. 
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E.  230;  Schlichtei  V.Phillipy  (1879),  67  Ind.  201;  Weis 
V.  City  of  Madison  (1881),  75  Ind.  241,  39  Am.  Rep. 
135;  Rice  V.  City  of  EvansviUe  (1886),  108  Ind.  7,  9  N. 
E.  139,  58  Am.  Rep.  22. 

The  general  rule  of  law  announced  as  to  the  ele- 
ments or  characteristics  that  go  to  complete  or  make 
up  a  natural  watercourse  is  subject  to  some  modifica- 
tion when  the  facts  are  such  as  to  warrant  the  same. 
Farnham  on  Waters  (Vol.  2#  p.  1562),  after  referring 
to  the  material  elements  of  a  watercourse,  says:  "The 
distinguishing  characteristic  is  the  existence  of  a 
stream  of  water  flowing  for  such  a  length  of  time  that 
its  existence  will  furnish  the  advantages  usually  at- 
tendant upon  streams  of  water.  The  courts  have  at- 
tempted to  describe  this  condition  as  a  stream  usually 
flowing  in  a  definite  channel,  having  bed  and  sides  or 
banks  and  usually  discharging  itself  into  some  other 
stream  or  body  of  water*  *  *  *  These  definitions 
are  rather  more  in  the  nature  of  limitations  than  defini- 
tions. The  most  satisfactory  definition  is  that  a  water- 
course is  the  condition  created  by  a  stream  of  water 
having  a  well-defined  and  substantial  existence.  To 
constitute  a  watercourse  the  flow  of  water  must  possess 
that  unity  of  character  by  which  the  flow  on  one  per- 
son's land  could  be  identified  with  that  on  his  neighbor's 
land."  In  Case  V.  Hoffman  (1893),  84  Wis.  438,  54  N. 
W.  793,  20  L.  R.  A.  40,  36  Am.  St.  937,  it  was  said  upon 
authority :  "If  a  watercourse  is  lost  in  a  swamp  or  lake, 
it  is  still  a  watercourse  if  it  emerges  therefrom  in  a 
well-defined  channel;  or  if  it  spreads  over  a  meadow, 
and  can  be  identified  or  traced  as  the  same  stream,  it 
is  still  a  watercourse."  And  in  Mitchell  v.  Bain,  supra, 
the  following  language  is  used:  "A  stream  does  not 
cease  to  be  a  watercourse  and  become  mere  surface 
water  because  at  a  certain  point  it  spreads  over  low 
ground  several  rods  in  width  and  flows  for  a  distance 
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without  a  definite  channel."  In  the  recent  case  of  Van- 
dalia  R.  Co.  v.  Yeager,  supra,  this  court,  after  a  review 
of  authorities,  held  that  under  some  circumstances  a 
stream  may  be  classed  as  a  natural  watercourse  in  the 
absence  of  a  well-defined  channel  as  that  term  is  usually 
understood,  as  where  the  water  through  a  part  of  its 
course  spreads  over  a  considerable  portion  of  land. 

The  finding  of  facts  in  the  case  at  bar  does  not  show 

that  originally,  and  before  the  real  estate  in  question 

was  improved,  there  was  a  marked  depression 

4.  in  the  earth's  surface  in  the  form  of  a  channel 
of  a  stream  extending  throughout  the  entire 

course  of  what  is  termed  the  trough  or  swale.  At 
places  there  was,  however;  a  marked  depression*  or  sur- 
face indication  of  a  channel,  and  throughout  the  entire 
course  of  the  trough  or  swale  there  was  a  flowing  cur- 
rent to  the  southwest,  as  it  flows  at  the  present  time. 
This,  as  a  moving  stream  or  body  of  water,  was  pos- 
sessed of  permanency  in  that  it  flowed  from  time  im- 
memorial six  to  nine*  months  in  each  year.  Except 
where  this  course  crosses  the  highways  and  where  con- 
verted into  a  tile  drain  there  is  now  and  has  been  for 
many  years  a  well-defined  channel,  a  part  of  which  may 
be  termed  an  artificial  channel  and  a  part  of  which  on 
the  lands  some  distance  above  appellee's  is  still  in  its 
original  state  caused  by  the  erosion  of  the  water  itself. 
As  to  that  part  of  the  channel  that  has  been 

5.  closed  or  improved  by  the  landowners,  it  has 
not  by  reason  thereof  lost  its  characteristics  as  a 

natural  watercourse,  as  it  has  been  held  that  the  char- 
acteristics of  a  natural  watercourse  are  not  changed  by 
confining  it  in  an  artificial  channel.  Walley  V.  Wiley, 
supra. 

We  have  reached  the  conclusion  that  the  watercourse 
under  consideration,  in  view  of  the  facts  found  by  the 
court,  must  be  regarded  as  a  natural  watercourse, 


NOVEMBER  TERM,  1916.  341 

Bennett  v.  Carmichael  Produce  Co. — 64  Ind.  App.  341. 


and,  under  the  authorities,  appellee  was  entitled 
4.  to  the  relief  granted  under  the  issues  joined 
on  the  first  paragraph  of  complaint  so  far  as 
the  conclusions  of  law  are  concerned.  The  conclusion 
reached  on  the  question  raised  on  the  exceptions  to  the 
conclusions  of  law  makes  it  unnecessary  for  us  to  con- 
sider the  issues  joined  under  the  second  paragraph  of 
complaint  in  this  respect. 

As  to  the  question  for  consideration  embraced  within 

the  error  predicated  upon  the  overruling  of  appellants' 

motion  for  a  new  trial — that  the  decision  of  th$ 

6,  court  is  contrary  to  law  and  not  sustained  by 
sufficient  evidence — the  record  discloses  that 
each  essential  fact  necessary  to  maintain  the  issue 
joined  on  the  first  paragraph  of  complaint  is  supported 
by  some  evidence,  and  where  there  is  some  evidence 
supporting  every  material  point  involved  under  an  issue 
as  thus  joined,  there  can  be  no  reversal  on  the  ground 
that  the  evidence  does  not  sustain  the  decision  of  the 
court.  Poetker  v.  Tindle  (1909),  45  Ind.  App.  455,  91 
N.  E.  46.  Therefore  we  need  not  consider  this  assign- 
ment of  error  as  to  the  issue  joined  on  the  second  para- 
graph of  complaint. 

Finding  no  error  in  the  record  calling  for  a  reversal 
of  the  decree  and  judgment,  the  same  is  affirmed. 

Note. — Reported  in  114  N.  E.  467.  Waters  and  watercourses: 
acquisition  by  artificial  stream  of  character  of  natural  water- 
course, 14  Ann.  Cas.  909.  See  under  (1)  40  Cyc  663;  (3,  4)  40 
Cyc  555. 


Bennett  et  al.  v.  Carmichael  Produce  Company. 

[No.  9,252.     Filed  April  20,  1917.] 

1.  Appeal. — Briefs. — Waiver  of  Error. — Where  appellant's 
briefs  in  its  points  and  authorities  fail  to  present  error  as  to 
the  ruling  on  the  motion  for  a  new  trial,  any  error  therein  is 
waived,    p.  346. 
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— 

2.  Monopolies. — Contracts  in  Restraint  of  Trade. — Agreement 
not  to  Engage  in  Business. — Statute. — A  contract  whereby  de- 
fendants sold  their  business  and  agreed  not  to  engage,  directly 
or  indirectly,  in  the  same  business  in  the  county  or  in  any  ad- 
joining county,  except  as  employes  of  the  purchaser,  is  not 
a  contract  in  general  restraint  of  trade  and  is  not  in  viola- 
tion of  §3866  Burns  1914,  Acts  1907  p.  490,  providing  that 
every  scheme,  design,  understanding,  contract  or  combination 
in  the  form  of  a  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce,  or  to  create  or  carry  out  restrictions  in 
trade  or  commerce  is  declared  illegal,  as  the  sale  of  the  good 
will  of  the  business,  with  the  intent  merely  to  dispose  of  such 
business  and  to  protect  the  buyer,  is  valid,    p.  347. 

3.  Contracts. — Contracts  in  Restraint  of  Trade. — Partial  In- 
validity.— Divisibility. — Where  the  sellers  of  a  business  agreed, 
in  the  contract  of  sale,  not  to  re-engage  in  a  like  business  in 
the  county  or  seven  adjoining  counties,  and  the  contract,  even 
though  unreasonable  in  so  far  as  it  attempted  to  include  in 
the  interdicted  territory  the  seven  adjoining  counties,  was  rea- 
sonable so  far  as  the  restraint  was  applied  to  the  county  in 
which  the  business  was  located,  and,  being  divisible  will  be  up- 
held and  enforced  to  that  extent.  (Consumers  Oil  Co.  v.  Nun- 
nemaker  [1895],  142  Ind.  560,  distinguished.)     p.  348. 

4.  Good  Will. — Sale  of  Business. — Contract. — Construction. — 
Where  the  owners  of  a  business  entered  into  a  written  con- 
tract whereby  they  agreed  to  lease  their  premises  to  another 
firm  and  to  sell  to  the  other  firm  all  their  tangible  personal  . 
property  on  the  premises  used  in  connection  with  the  business, 
and  covenanted  not  to  re-engage  in  a  like  business  in  the 
county  and  counties  adjoining,  the  good  will  of  the  business, 
though  not  expressly  mentioned  in  the  contract,  was  intended 
to  be  covered  by  it.    p.  349. 

5.  Assignments. — Contract  not  to  Engage  in  Business. — Lia- 
bility to  Assignee  for  Liquidated  Damages. — Where  the  owners 
sold  their  business  and  covenanted  not  to  re-engage  in  a  like 
business  in  a  certain  territory,  and,  in  default,  agreed  to  pay, 
$1,000  as  liquidated  damages,  the  contract  for  liquidated  dam- 
ages was  assignable  by  the  purchasers  regardless  of  whether 
there  was  a  breach  of  such  contract  prior  to  the  assignment 
thereof,    p.  350. 

6.  Contracts. — Contract  to  Pay  Liquidated  Damages  for  En- 
gaging in  Business.  —  Action.  —  Complaint.  —  Averments  of 
Breath. — Sufficiency. — Where  the  owners  sold  their  poultry  and 
produce  business  to  another  firm  and  covenanted  not  to  engage 
in  a  like  business,  and,  in  default,  agreed  to  pay  liquidated 
damages  in  a  stipulated  amount,  a  complaint,  in  an  action  by 
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a  remote  assignee  against  the  sellers  for  a  breach  of  such 
covenant,  alleging  that  defendants  had  disregarded  their  con- 
tract and  in  violation  thereof,  on  a  certain  date,  had  estab- 
lished a  similar  business  in  the  interdicted  territory  and  still 
continued  the  same  in  competition  with  plaintiffs  sufficiently 
shows  a  breach  of  the  bond  as  against  demurrer,    p.  352. 

7.  Pieading. — Complaint. — Theory. — Determination. — Considera- 
tion  of  Averments  in  Their  Entirety. — Where  a  complaint  al- 
leging that  plaintiffs  were  damaged  $2,000  was  based  on  a  con- 
tract providing  for  the  payment  of  $1,000  liquidated  damages, 
the  contract  being  filed  with,  and  made  a  part  of,  the  com- 
plaint, and  the  averments  showed  that  it  was  because  of  a 
violation  and  breach  of  such  contract  that  the  damages  al- 
leged were  sustained,  the  action  was  for  liquidated  damages 
of  $1,000  for  breach  of  the  contractual  obligation,  as  the  theory 
of  a  pleading  should  be  determined  from  all  its  averments  read 
in  their  entirety,    p.  353. 

8.  Damages. — Liquidated  Damages. — Where  the  owners  sold 
their  poultry  business  to  another  firm  and  agreed  not  to  re- 
engage in  a  like  business  within  a  certain  territory,  the  con- 
tract stipulating  the  payment  of  $1,000  liquidated  damages 
for  a  breach  of  the  covenant,  the  amount  named  was  not  a 
penalty,    p.  353. 

9.  Contracts. — Contract  not  to  Engage  in  Business. — Breach. 
— Where  a  husband  and  wife,  dealers  in  poultry  and  produce, 
sold  their  business,  and  agreed  not  to  re-engage  therein,  directly 
or  indirectly,  except  as  employes  of  the  buyers,  within  the 
county  or  adjoining  counties,  it  was  a  breach  of  the  contract 
for  the  sellers  to  rent  a  building  within  the  interdicted  terri- 
tory to  their  brother  and  their  brother-in-law,  in  whose  name 
a  poultry  and  produce  business  financed  by  the  sellers  was 
conducted,  the  husband  using  his  popularity  and  acquaintance 
with  buyers  and  sellers  of  -poultry  and  produce  to  promote  its 
success  and  acting  as  exclusive  manager,  for  which  he  re- 
ceived a  salary,    p.  353. 

Prom  Bartholomew  Circuit  Court;  Frank  S.  Jones, 
Special  Judge. 

Action  by  Carmichael  Produce  Company  against 
Carrie  Bennett  and  another.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affirmed. 

John  W.  Donaker  and  Ralph  H.  Spaugh,  for  appel- 
lants. 

John  Rynerson  and  Walter  S.  Rynerson,  for  appellee. 


i 
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Hottel,  J. — On  November  16,  1910,  appellants,  who 
are  husband  and  wife,  were  engaged  in  the  business  of 
buying  and  selling  poultry  and  produce  in  Bartholomew 
county,  Indiana.  Frank  S.  McNeal  and  Ralph  O.  Boyer, 
as  partners,  were  at  the  same  time  engaged  in  the  same 
business  in  said  county,  and  on  said  day  entered  into 
a  written  contract  with  appellants,  which,  substituting 
"B  &  B"  for  the  names  of  Bennett  and  Bennett  and 
"parties  of  the  first  part,"  and  "M  &  B"  for  McNeal  and 
Boyer  and  "parties  of  the  second  part,"  is  as  follows: 

"This  instrument  made  and  executed  in  dupli- 
cate this  16th  day  of  November,  1910,  by  and  be- 
tween B  &  B  and  M  &  B,  witnesseth :  That  in  con- 
sideration of  the  covenants  and  agreements  herein- 
after contained,  B  &  B  hereby  agree  to  lease  to 
M  &  B  for  the  sum  of  Twenty-five  (  *  *  *  )  Dol- 
lars per  month,  payable  in  advance  on  the  22nd  day 
of  each  month,  for  the  term  of  ten  years  beginning 
with  the  22nd  day  of  November,  1910,  with  the 
privilege  of  five  additional  years,     *     *     *     the 

*  *     *     premises  known  as  the  Driftwood  Val- 
ley Toll-Gate  property,     *     *     *. 

"B  &  B  also  have  bargained  and  sold  and  do 
hereby  bargain  and  sell  to  M  &  B  all  the  tangible 
personal  property  on  *  *  *  said  *  *  * 
premises  and  used  therein  in  connection  with  the 
poultry  and  produce  business,  such  as  horses, 
mules,  wagons,  fillers,  egg  case  lumber,  poultry 
crates  and  poultry  crate  lumber,  office  furniture 
and  fixtures,     *     *     *. 

"In  consideration  of  the  foregoing  M  &  B  are  to 
pay  *  *  *  B  &  B  the  sum  of  Eight  Hundred 
( *     *     * )    Dollars,    in   cash   upon   the   delivery 

*  *     *     of  said  lease  and  the  possession  of  the 
property  described  therein. 

"The  personal  property  before  mentioned  is  to 
be  invoiced  and  appraised  at  its  actual  cash  market 
value  by  Stephen  N.  Davis  and  W.  B.  English  on 
the  21st  day  of  November,  1910,  and  when  so  in- 
voiced and  appraised  M  &  B  are  to  pay  B  &  B  as 
a  further  consideration  for  said  transaction,  the 
appraised  cash  value  of  *  *  *  said  *  *  • 
property,     *     *     *• 
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"As  a  further  consideration  for  said  lease,  pur- 
chase and  sale,  B  &  B  agree  that  during  the  term 
of  said  lease  they  or  either  of  them  will  not  en- 
gage either  directly  or  indirectly  in  the  poultry  or 
produce  business  in  the  county  of  Bartholomew  or 
any  other  county  adjoining  thereto  except  as  em- 
ployes of  said  M  &  B  and  in  default  thereof  they 
will  pay  to  M  &  B  the  sum  of  One  Thousand 
(  *  *  *  )  Dollars .  as  liquidated  damages  there- 
for/' 

On  February  2,  1912,  M  &  B  dissolved  partnership, 
and,  "to  fully  carry  out  the  terms  of  the  contract"  of 
dissolution,  Boyer  executed  to  McNeal  the  following 
written  assignment  of  all  his  "right,  title  and  interest" 
in  the  contract  above  set  out: 

"For  value  received  and  in  order  to  fully  carry 
out  the  terms  of  the  contract  of  even  date  here- 
with, *  *  *  I  hereby  assign  and  transfer  to 
said  McNeal  all  my  right,  title  and  interest  accrued 
or  which  may  hereafter  accrue,  in  the  within  con- 
tract between  Carrie  Bennett  and  George  F.  Ben- 
nett, her  husband,  and  Frank  S.  McNeal  and  Ralph 
0.  Boyer  dated  the  16th  day  of  November,  1910,  in- 
cluding whatever  rights  I  may  now  or  might  here- 
after have  to  any  part  of  the  sum  of  One  Thousand 
(  *  *  *  )  Dollars  named  in  said  contract  as  liqui- 
dated damages  for  breach  heretofore  or  hereafter 
by  the  said  Bennetts  or  either  of  them  of  their  cove- 
nant named  therein." 

On  March  18,  1913,  McNeal  sold  his  business  to  the 
appellee,  the  Carmichael  Produce  Company,  and  "to 
fully  carry  out  the  terms  of  the  contract"  of  sale,  exe- 
cuted to  said  purchaser  an  assignment  of  said  original 
contract  which  in  part  is  as  follows : 

"This  18th  day  of  March,  1913,  for  value  re- 
ceived and  in  order  to  fully  carry  out  the  terms  of 
the  contract  of  even  date  herewith  whereby  I  have 
sold  to  Carmichael  Produce  Company  all  my  right 
and  interest  in  and  to  the  poultry  and  produce  busi- 
ness and  the  stock  and  property  thereof,  now  car- 
ried on  by  me  at  the  premises  known  as  the  Drift- 
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wood  Valley  Toll  Gate  property,  I  hereby  assign 
and  transfer  to  said  Carmichael  Produce  Com- 
pany   *     *     *." 

From  this  point  on,  the  assignment  is  in  substan- 
tially, if  not  identically,  the  same  language  as  that  of 
the  assignment  quoted,  supra. 

This  appeal  is  from  a  judgment  against  appellants 
in  favor  of  appellees  in  an  action  brought  by  the  latter 
as  assignee  of  the  contract  first  above  set  out,  to  re- 
cover the  liquidated  damages  provided  for  therein.  The 
complaint  is  in  two  paragraphs,  each  of  which  is  predi- 
cated on  said  contract,  which  is  made  part  of  it  and 
filed  as  an  exhibit  therewith.  The  respective  assign- 
ments above  set  out  are  made  part  of  the  first  para- 
graph as  exhibits,  while  in  the  second  paragraph  they 
are  set  out.  A  demurrer  to  each  of  these  paragraphs 
was  overruled.  Affirmative  answers  were  filed  to  which 
demurrers  were  sustained,  but  they  were  after- 

1.    wards  withdrawn  and  the  case  was  submitted 

for  trial  on  the  general  denial.    A  motion  for 

new  trial  filed  by  appellants  was  overruled,  but  they  in 

their  points  and  authorities  present  no  error  on  this 

ruling;  and  hence  such  error,  if  any,  is  waived. 

The  only  assigned  errors,  therefore,  which  we  are 
required  to  consider,  are  those  presented  by  the  re- 
spective rulings  on  said  demurrers.  In  our  disposi- 
tion of  these  errors,  instead  of  indicating  the  several 
grounds  of  objection  to  each  paragraph  of  complaint 
set  out  in  the  memorandum  accompanying  the  respect- 
ive demurrers  thereto,  we  shall  consider  those  presented 
by  appellants  in  their  points  and  authorities  as  appli- 
cable to  both,  and  to  each  paragraph  respectively  in  the 
order  there  presented. 

It  is  first  insisted  by  appellants  that  the  contract  sued 
on  is  in  restraint  of  trade  and  in  violation  of  that  part 
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of  §3866  Bums  1914,  Acts  1907  p.  490,  which 
2.  provides  "that  every  scheme,  design,  under- 
standing, contract  or  combination  in  the  form  of 
a  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce,  or  to  create  or  carry  out  restrictions  in 
trade  or  commerce  *  *  *  is  hereby  declared  to  be 
illegal." 

This  contract  is  not  one  in  general  restraint  of  trade, 
but  upon  its  face  it  indicates  nothing  more  than  an  in- 
tent on  appellants'  part  to  sell,  and  on  the  part  of  ap- 
pellee's assignors  to  buy,  the  good  will  of  appellants' 
business.  The  law  of  all  jurisdictions  regards  the  good 
will  of  a  particular  trade  or  business  as  a  species  of 
property  possessing  a  market  value,  and  subject  to  dis- 
position and  sale.  Consumers'  Oil  Co.  V.  Nunnemaker 
(1895),  142  Ind.  560,  564,  41  N.  E.  1048,  51  Am.  St. 
193.  And  where  it  appears  from  the  contract  involved 
that  the  purpose  and  intent  of  the  parties  in  its  mak- 
ing was,  on  the  part  of  the  seller,  merely  to  dispose  of 
and  sell  the  good  will  of  his  business,  and,  on  the  part 
of  the  buyer,  merely  to  protect  himself  against  the  pos- 
sibility of  the  seller's  taking  from  him  that  which  he 
bought  and  paid  for,  no  scheme  or  design  is  shown 
which  brings  such  contract  within  the  class  inhibited  by 
the  statute,  supra* 

Contracts  of  this  character  have  been  frequently  con- 
sidered by  the  courts  of  this  State  and  of  other  juris- 
dictions, and  where  their  provisions  have  been  such  as 
to  indicate  nothing  more  than  a  sale  and  purchase  of 
the  good  will  of  a  business,  with  an  agreement  fixing  liq- 
uidated damages  for  a  breach  of  such  provision,  the 
courts  have,  to  such  extent,  uniformly  upheld  them. 
Johnson  V.  Gwinn  (1885),  100  Ind.  466;  Duffy  V. 
Shockey  (1858),  11  Ind.  70,  75,  71  Am.  Dec.  348;  M erica 
V.  Bur  get  (1905),  36  Ind.  App.  453,  75  N.  E.  1083; 
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Diamond  Match  Co.  V.  Roeber  (1887),  106  N.  Y.  473, 
13  N.  E.  419,  60  Am.  St.  464 ;  Public  Opinion  Pub.  Co. 
v.  Ransom  (1914),  34  S.  Dak.  381, 148  N.  W.  383,  Ann. 
Cas.  1917  A  1010;  Johnston  V.  Blanchard  (1911),  16 
Cal.  App.  321,  116  Pac.  973;  Webster  V.  Buss  (1881), 
61  N.  H.  40,  60  Am.  Rep.  317 ;  United  States  V.  Addys- 
ton  Pipe,  etc.,  Co.  (1898),  85  Fed.  271,  29  C.  C.  A.  141, 
46  L.  R.  A.  122. 

It  is  insisted  that  the  interdicted  territory  in  the  con- 
tract sued  upon  includes  not  only  Bartholomew  county, 

but  also  the  seven  adjoining  counties,  and  that 
3.    there  are  no  averments  in  the  complaint  showing 

that  it  was  necessary  to  the  protection  of  the 
good  will  of  the  business  sold  by  appellants  that  such 
adjoining  counties  should  have  been  included  in  the  in- 
terdicted territory.  In  support  of  this  contention  ap- 
pellant relies  on  the  case  of  Consumers9  Oil  Co.  V.  Nun- 
nemaker,  supra.  Upon  this  question,  the  court  in  that 
case  said :  "The  settled  rule  as  enunciated  by  the  Amer- 
ican and  English  decisions  of  the  highest  courts  seems 
to  be  that  where,  in  the  particular  case  before  the  court, 
the  restraint  in  controversy,  as  to  territory,  appears  to 
be  broader  or  larger  than  is  necessary  to  the  protection 
of  the  party  seeking  to  enforce  the  restrictive  contract, 
it  is  of  no  benefit  to  either  party,  but  in  that  event  be- 
comes oppressive  upon  the  party  against  whom  the  en- 
forcement is  sought,  and  being  oppressive  the  law  re- 
gards the  restriction  as  unreasonable  and  injurious  to 
the  interests  of  the  public.  *  *  *  It  is  a  recognized 
principle  that  when  a  contract  is  or  can  be  so  separated 
in  parts  as  to  constitute  two  agreements,  one  illegal  and 
the  other  legal,  the  latter  may  be  enforced  and  the 
transaction  pro  tanto  sustained.  But  it  is  otherwise 
where  the  contract  in  its  nature  is  not  divisible. 
*  *  *  The  contract  before  us  is  not  of  this  char- 
acter, and  does  not  come  within  the  provisions  of  the 
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rule  stated,  and  it  must  either  stand  or  fall  as  an  en- 
tirety." 

The  language  of  the  contract  under  consideration  is 
easily  distinguishable  from  that  employed  in  the  con- 
tract in  the  case  just  cited  and  falls  clearly  within  the 
line  of  cases  in  which  the  courts  have  held  that  the  con- 
tract was  divisible,  and  that  the  restriction  as  to  the 
reasonable  limits  expressed  therein  should  be  upheld. 
Assuming,  therefore,  without  so  deciding,  that,  in  view 
of  the  averments  of  the  complaint,  the  contract  here  in- 
volved was  unreasonable,  in  so  far  as  it  attempted  to 
include  in  the  interdicted  territory  the  counties  adjoin- 
ing Bartholomew,  and  that  to  such  extent  it  was  void, 
appellants'  contention  in  effect  concedes,  and  properly 
so,  that  the  averments  of  the  complaint  show  that  such 
contract  was  reasonable  in  so  far  as  the  restraint  ap- 
plied to  Bartholomew  county,  and  under  the  authori- 
ties,  it,  to  such  extent,  should  be  upheld  and  enforced. 
Peltz  V.  Eichele  (1876),  62  Mo.  171;  Wiley  v.  Baum- 
gardner  (1884),  97  Ind.  66,  49  Am.  Rep.  427;  Flecken- 
stein  Bros.  Co.  v.  Fleckenstein  (1908),  76  N.  J.  Law 
613,  71  Atl.  265,  24  L.  R.  A.  (N.  S.)  913;  2  Elliott,  Con- 
tracts 172,  §848,  and  cases  cited. 

It  is  further  insisted  that  the  contract  sued  upon  pur- 
ported to  sell  merely  the  tangible  property  of  appel- 
lants' business  and  not  the  good  will  thereof. 

4.  While  the  good  will  of  the  business  is  not  ex- 
pressly mentioned  in  the  contract,  we  think  it 
clearly  appears  that  it  was  intended  to  be  covered  by 
it.  There  is,  in  any  event,  enough  in  the  contract  to 
show  that  appellants  received  a  valuable  consideration 
for  their  agreement  not  to  engage  in  said  business  in 
the  interdicted  territory.  They  not  only  sold  the  tan- 
gible property  of  their  business  at  its  appraised  value, 
but  they  leased  to  the  purchasers  the  building  in  which 
they  conducted  their  business  for  a  period  of  ten  years, 
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and  in  addition  to  the  monthly  rental  therefor  for  said 
period,  and  said  appraised  value  of  the  personal  prop- 
erty, they  received  the  further  sum  of  $800,  as  a  part 
of  the  consideration  for  such  sale  and  lease.  As  affect- 
ing this  question,  the  Supreme  Court  in  the  case  of 
Johnson  V.  Gwinn,  supra,  said:  "It  was  not  essential 
to  the  validity  of  the  restraint  that  the  lease  should  be 
transferred,  or  that  the  business  should  be  continued  by 
the  purchasers  in  the  leased  premises,  or  that  there 
should  be  a  sale  of  the  good-will  of  the  business. 
*  *  *  That  an  agreement  in  partial  restraint  of 
trade,  in  order  to  be  valid,  must  always  be  part  of  a 
contract  by  which  the  good-will  of  a  business  is  sold,  is 
not  true,  as  seems  to  be  supposed  by  counsel."  (Our 
italics.) 

It  is  next  insisted,  in  effect,  that  this  contract  was 
personal  to  McNeal  and  Boyer ;  that  its  benefits  and  ob- 
ligations ran  to  and  from  them  alone  and  not  to 

5.  or  from  their  heirs  and  assigns;  that  the  liqui- 
dated damages  specified  therein  were  payable  to 
them  alone,  and  not  to  their  heirs  and  assigns,  and 
hence,  that  such  contract  was  not  assignable.  Upon 
this  question,  the  New  York  Court  of  Appeals  in  the 
case  of  Francisco  V.  Smith  (1894) ,  143  N.  Y.  488,  at  page 
493,  38  N.  E.  980,  981,  said:  "It  is  unquestioned  that 
the  agreement  entered  into  by  the  defendant  not  to  en- 
gage in  the  bakery  and  confectionery  business  in  Little 
Falls  during  the  period  of  five  years  was  legal  and  valid, 
and  the  courts  of  equity  will  enforce  such  agreements 
for  the  protection  of  the  business  to  which  they  re- 
late. Such  an  agreement  is  a  valuable  right  in  con- 
nection with  the  business  it  was  designed  to  protect, 
and  going  with  the  business  it  may  be  assigned,  and 
the  assignee  may  enforce  it  just  as  the  assignor  may 
have  enforced  it  if  he  had  retained  the  business." 

In  the  case  of  Public  Opinion  Pub.  Co.  v.  Ransom, 
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supra,  the  court  concluded  its  discussion  of  this  ques- 
tion as  follows:  "The  contract  sued  upon  was  valid;  it 
was  assignable  as  an  incident  of  the  business  and  the 
good  will  thereof;  and,  as  such  incident  of  the  business 
and  good  will,  it  passed  to  respondent  when  respondent 
acquired  such  business  from  the  covenantee  in  such  con- 
tract/' To  the  same  effect  see:  Diamond  Match  Co. 
V.  Roeber,  supra;  Hedge,  EUiott  &  Co.  V.  Lowe  (1877), 
47  la.  137  >  Trowbridge  V.  Denning  (1910),  80  N.  J. 
Law  236;  Johnston  V.  Blanchard,  supra;  Webster  V. 
Buss,  supra. 

The  case  of  Hillman  V.  Shannahan  (1871),  4  Or.  163, 
18  Am.  Rep.  281,  cited  by  appellants,  seems  to  support 
their  contention,  but  it  is  the  only  case  that  we  have 
found  which  does  so.  Speaking  of  this  case,  the  court 
in  the  case  of  Webster  V.  Buss,  supra,  at  pages  46  and 
47,  said:  "The  only  case  cited  sustaining  the  defend- 
ant's position  is  Hillman  V.  Shannahan,  4  Or.  163.  In 
that  case  the  court  do  not  allude  to  the  English  cases  on 
this  subject,  nor  indeed  to  any  of  the  American  cases, 
except  Navigation  Co.  v.  Wright  (6  Cal.  258)  and  they 
draw  a  distinction  between  the  two,  based  on  the  fact 
that  in  one  case  the  word  heirs  is  used  while  in  the  other 
it  is  not,  and  the  court  make  a  difference  in  the  prin- 
ciple governing  them.  The  reasoning  of  the  court  in 
Hillman  v.  Shannahan  is  not  sufficient  to  overbalance 
the  authorities  which  maintain  the  opposite  view." 

In  this  connection,  however,  it  is  insisted  that  the 
only  breach  shown  by  the  complaint  here  is  a  breach 
after  the  assignment,  and  that,  in  any  event,  there  was 
no  assignable  interest  in  the  liquidated  damages  pro- 
vided for  in  said  contract  until  there  had  been  a  breach 
thereof;  that  before  the  breach,  the  interest  of  the 
holder  of  such  contract  was  a  mere  possibility  or  con- 
tingency not  assignable.  The  authorities  above  cited 
support  the  converse  of  this  contention.    As  specially 
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applicable  to  this  phase  of  the  question,  we  quote 
from  the  case  of  Trowbridge  V.  Denning,  supra,  237: 
"Covenants  of  this  class  are  undoubtedly  assignable. 
They  are  choses  in  action  arising  upon  contracts,  and 
as  such  come  within  the  operation  of  the  statute, 
*  *  *  providing  that  'all  choses  in  action  arising  on 
contract  shall  be  assignable  at  law  and  the  assignee 
may  sue  thereon  in  his  own  name.9  And  this  is  so,  al- 
though the  covenant  may  not  have  been  broken  at  the 
time  of  the  assignment,  for  it  is  not  required  that  a 
present  right  of  action  should  exist  at  the  time  of  the 
assignment.  Haskell  V.  Blair,  3  Cush.  534.  The  right, 
if  it  have  an  actual  or  potential  existence,  may  be 
transferred,  although  the  time  when  the  recovery  can 
be  enforced  may  not  yet  have  arrived."  In  this  connec- 
tion see  §§9071,  9072  Burns  1914,  §§5501,  5502  R.  S. 
1881,  and  cases  cited  thereunder;  Craig  V.  Encey 
(1881),  78  Ind.  141. 

As  against  the  first  paragraph,  appellant  insists  that 

its  averments  fail  to  show  a  breach  of  the  bond.    This 

objection  does  not  appear  in  the  memorandum 

6.  accompanying  appellants'  demurrer  to  said  para- 
graph, but  in  any  event  it  is  answered  by  the  fol- 
lowing averments  of  said,  paragraph:  "That  said  de- 
fendants, Carrie  Bennett  and  George  F.  Bennett,  have 
wholly  disregarded  their  said  contract  and  that  in  viola- 
tion thereof  they  did  on  or  about  the  first  day  of  Octo- 
ber, 1913,  establish  and  open  a  place  of  business  for  the 
purpose  of  engaging  in  the  poultry  and  produce  busi- 
ness in  the  city  of  Columbus  in  said  county  and  that 
they  still  continue  the  same  and  thereby  compete  with 
this  plaintiff."  These  averments,  if  not  sufficient  to 
necessitate  the  inference  of  a  breach  of  said  contract, 
are  at  least  sufficient  to  justify  such  inference,  and 
hence,  under  the  recent  decisions  of  both  courts  of  ap- 
peal of  this  State,  make  the  complaint  sufficient  in  said 
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respect  as  against  demurrer.  Domestic  Block  Coal  Co. 
v.  DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102 
N.  E.  99. 

It  is  also  insisted  that,  because  said  first  paragraph 

alleges  that  appellee  is  damaged  $2,000  and  demands 

judgment  for  that  amount,  the  action  is  not 

7.  for  a  breach  of  the  bond  for  liquidated  damages. 
The  theory  of  a  pleading  is  determined  from  all 

of  its  averments  read  in  their  entirety.  Euler  V.  Euler 
(1913),  55  Ind.  App.  547,  102  N.  E.  856.  As  before 
indicated,  this  paragraph  is  based  on  said  contract,  it 
being  filed  with  and  made  part  thereof,  and  the  aver- 
ments last  quoted,  supra,  show  that  it  was  because  of 
a  violation  and  breach  of  such  contract  that  the  dam- 
ages alleged  were  sustained.    The  amount  pro- 

8.  vided  in  said  contract  was  not  a  penalty,  but  by 
express   stipulation  was  treated   as   liquidated 

damages,  and  even  where  the  amount  specified  in  sim- 
ilar contracts  has  been  designated  a  penalty,  the  courts, 
on  account  of  the  uncertainty  of  the  amount  of  the  dam- 
ages resulting  from  the  breach,  have  generally  treated 
such  stipulation  as  liquidated  damages  rather  than  as  a 
penalty.    Johnson  v.  Gwinn,  supra;  Duffy  v.  Shockey, 
supra;  M  erica  v.  Bur  get,  supra.    Under  these  author- 
ities, the  first  paragraph  of  complaint  was  suffi- 
7.    cient  upon  the  theory  that  it  stated  a  cause  of 
action  resulting  from  the  violation  of  the  con- 
tract sued  on,  which  entitled  appellee  to  the  liquidated 
damages  provided  for  therein,  to  wit,  $1,000. 

Finally,  it  is  insisted  as  against  the  second  paragraph 

of  complaint  that  it  only  attempts  to  charge  an  indirect 

violation  of  said  contract,  and  that  in  this  re- 

9.  spect  its  averments  are  insufficient.    As  affect- 
ing this  question,  said  paragraph  of  complaint 

contains  substantially  the  following  averments:  B  &  B 
Vol*  64—23 
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are  the  owners  of  a  certain  building  *  *  *  in  the 
city  of  Columbus,  on  the  same  street  as  plaintiff's  two 
places  of  business  and  about  one  square  from  the  prop- 
erty covered  by  their  contract  and  two  squares  from 
appellee's  main  place  of  business.  About  October  1, 
1913,  B  &  B  repaired  and  altered  said  building  especial- 
ly for  the  purpose  and  use  of  a  poultry  and  produce 
business  of  the  character  of  appellee's,  and  they  then 
rented  said  building  to  one  Dye  and  one  Ed  Bennett  for 
the  purpose  of  carrying  on  therein  a  poultry  and  prod- 
uce business.  Such  business  was  begun  about  Octo- 
ber 12,  1913,  and  has  been  carried  on  in  active  compe- 
tition with  appellee  ever  since  under  the  name  of  Dye 
and  Bennett.  Ed  Bennett  is  a  brother  of  defendant, 
Geo.  F.  Bennett,  and  Dye  is  his  brother-in-law,  having 
married  a  sister  of  Carrie  Bennett.  Dye  and  Bennett 
were  without  money  and  means  to  open  and  carry  on 
said  business  themselves  or  to  give  and  furnish  the  se- 
curities necessary  to  borrow  the  money  to  do  so  but, 
notwithstanding  that  fact,  B  &  B  on  September  25, 
1913,  to  enable  said  business  to  be  started,  loaned  said 
Dye  and  Bennett  $1,000  on  their  unsecured  note  and 

later,  on  the day  of ,1913,  loaned  them 

$1,500,  all  of  which  was  for  the  use  and  was  used  in 
starting  and  carrying  on  said  business.  Averments  fol- 
low setting  out  in  detail  the  conduct  of  appellants  in 
connection  with  said  business,  the  substance  of  which 
are,  in  effect,  as  follows :  They  each  by  their  labor,  coun- 
sel and  personal  presence  assisted  in  the  starting  and 
management  of  said  business  and  so  continued  their 
labor  and  assistance.  B  &  B  had  been  in  said  business 
in  the  city  and  outskirts  of  Columbus  for  twenty-six 
years  previous  and  knew  all  the  regular  patrons  and 
customers  of  such  business  in  said  city  and  county  and 
adjoining  counties,  and  had  become  known  to  and  popu- 
lar with  all  the  buyers  and  sellers  of  poultry  and  prod- 


NOVEMBER  TERM,  1916.  355 

Bennett  v.  Carmichael  Produce  Co. — 64  Ind.  App.  841. 

uce  in  said  locality,  and  they  used  such  knowledge 
and  influence  in  competition  with  appellee  in  said  busi- 
ness and  in  the  interest  of  and  to  promote  the  busi- 
ness of  said  Dye  and  Bennett  by  exclusively  managing 
and  controlling  the  business  of  the  latter  from  its  be- 
ginning to  the  filing  of  this  action,  George  Bennett  ac- 
tively managed  and  controlled  said  business  during  said 
time,  receiving  a  salary  therefor,  handled, the  money 
used  therein,  bought  and  sold  its  products,  fixed  prices, 
indorsed  checks,  banked  the  money,  hired  and  discharged 
employes,  solicited  sellers  of  produce  in  his  own  name, 
especially  from  his  former  customers,  etc.  During  this 
period  Ed  Bennett  was  in  New  York  most  of  the  time 
taking  care  of  car  lots  of  poultry,  and  Dye  was  out  on 
a  huckster  route  buying  poultry  and  George  Bennett 
"had  exclusive  control  of  said  business  as  if  it  were  his 
own." 

As  specially  applicable  to  the  case  made  by  these  aver- 
ments, we  quote  from  the  case  of  Johnston  v.  Blanch- 
ard,  supra,  327:  "Another  ground  of  objection  to  the 
complaint  is  that  it  appears  therefrom  that  defendant 
was  not  engaged  in  business  on  his  own  account,  but 
merely  as  the  employee  of  others.  It  appears  that  de- 
fendant was  conducting  the  business  under  the  name  of 
Rynerson-Blanchard  Company,  and  that  he,  together 
with  his  wife  and  father,  owned  the  business,  and  that 
he  was  manager  and  executive  head  thereof.  The  com- 
plaint thus  clearly  shows  that  defendant  had  'entered 
into  a  similar  business  to  that  contracted  to  be  sold/ 
Conceding  that  he  possessed  no  pecuniary  interest  in 
the  enterprise,  nevertheless,  engaging  in  soliciting  busi- 
ness for  the  Rynerson-Blanchard  Company,  who  was 
a  competitor  of  plaintiff,  was  a  violation  at  least  of  the 
spirit  of  his  covenant." 

The  language  of  the  contract  under  consideration 
prevents  appellants  from  either  directly  or  indirectly 
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engaging  in  the  poultry  business  in  the  interdicted  ter- 
ritory except  as  employes  of  party  of  the  first  part 
The  averments  of  the  complaint,  we  think,  show  a 
breach  of  both  the  letter  and  spirit  of  the  contract. 
MeHca  v.  Burget,  supra. 

We  have  considered  all  of  the  objections  to  said  para- 
graphs of  complaint  presented  by  appellants,  and  for 
the  reasons  indicated,  are  of  the  opinion  that  no  error 
resulted  from  the  court's  action  in  overruling  the  de- 
murrers thereto.  The  judgment  below  is  therefore 
affirmed. 

Nora. — Reported  in  115  N,  E.  793.  Contracts:  (a)  monopolis- 
tic combinations  between  dealers,  74  Am.  St.  255;  (b)  what  con- 
stitutes carrying  on  business  within  covenant  not  to  carry  on 
similar  business  within  prescribed  limits,  Ann.  Cas.  1915  A  381 ; 
(c)  in  restraint  of  trade— validity,  24  L.  R.  A.  (N.  S.)  913,  L. 
R.  A.  1916  C  626 — divisibility  in  respect  to  time  or  territorial 
extent,  24  L.  R.  A.  (N.  S.)  942;  (d)  sale  of  business  as  sufficient 
consideration  for  covenant  restraining  vendor  from  future  exer- 
cise of  trade  or  profession,  Ann.  Cas.  1913  A  293;  (e)  assign- 
ability of  agreement  not  to  engage  in  similar  business,  16  Ann. 
Cas.  261;  (f)  stipulated  forfeiture  for  breach  of  contract  as 
penalty  or  liquidated  damages,  10  Ann.  Cas.  225,  Ann.  Cas. 
1912  C  1021,  1917  D  739.  See  under  (2)  13  C.  J.  477;  (3)  13 
C.  J.  513;  (4)  20  Cyc  1277;  (8)  13  Cyc  94,  97;  (9)  20  Cyc  1280. 


Brown  v.  Guyer. 

[No.  9,177.     Filed  April  24,  1917.] 

1.  APPEAL. — Harmless  Error. — Overruling  Motion  to  Separate 
Complaint  into  Paragraphs. — Generally,  no  available  error  re- 
sults from  overruling  a  motion  to  separate  a  complaint  into 
paragraphs,    p.  359. 

2.  Appeal. — Harmless  Error. — Complaint  Demurrable  as  to  One 
Count. — Overruling  Motion  to  Separate. — Where  a  complaint 
in  one  paragraph  sought  recovery  for  services  rendered  and 
on.  an  oral  contract  for  the  sale  of  goods  and  merchandise  for 
an  amount  in  excess  of  $50,  the  fact  that  defendant's  right 
under  the  statute  of  frauds  (§7469  Burns  1914,  §4910  R.  S. 
1881)  to  demur  to  the  count  based  on  the  verbal  contract  was 
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cut  off  by  the  overruling  of  a  motion  to  separate  the  complaint 
into  paragraphs  was  not  prejudicial  to  defendant,  who  could 
have  filed  an  affirmative  answer  setting  up  the  facts  relied  on 
to  bring  the  contract  count  within  the  statute,  and  did  tender 
an  instruction  giving  him  the  full  benefit  of  such  statute, 
p.  359. 

3.  Appeal. — Waiver. — Briefs. — Review  of  grounds  for  a  new 
trial  are  waived  by  failure  to  refer  to  them  in  the  points  and 
authorities  in  appellant's  briefs,    p.  360. 

4.  Appeal. — Presenting  Questions  for  Review. — Grounds  for 
New  Trial. — Error  in  Amount  of  Recovery. — Although  exces- 
sive damages  are  a  proper  ground  for  a  motion  for  a  new  trial 
in  actions  sounding  in  tort,  in  actions  based  on  contract  error 
in  the  assessment  of  the  amount  of  the  recovery  must  be  pre- 
sented by  substantially  following  the  language  of  §585,  cl.  5, 
Burns  1914,  §559  R.  S.  1881,  relating  to  causes  for  a  new  trial, 
p.  860. 

6.  Appeal. — Presenting  Questions  for  Review. — Instructions. — 
Questions  relating  to  the  giving  or  refusal  of  instructions,  to 
be  available  on  appeal,  must  be  saved  and  presented  in  one  of 
the  ways  provided  by  the  statute,    p.  360. 

6.  Appeal. — Scope  of  Review. — Instructions. — Record. — Suffi- 
ciency.— Statute.— Marginal  notes  required  by  the  rules  of  the 
Appellate  Court  to  be  placed  on  the  transcript  cannot  be  made 
to  supply  the  identification  of  the  instructions  given  and  re- 
fused, which  §561  Bums  1914,  Acts  1907  p.  652,  requires  to  be 
shown  by  the  record  made  in  the  trial  court,  so  that  where  the 
record  fails  to  indicate  which  of  the  instructions  were  given 
and  which  were  refused,  except  that  the  words  "Given"  and 
"Refused"  were  written  in  red  ink  on  the  margin  of  the  tran- 
script opposite  the  instructions,  no  question  as  to  giving  or  re- 
fusing them  is  properly  presented  for  review,    p.  361. 

Prom  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  David  Guyer  against  Moses  Brown.  Prom 
a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

L.  M.  Lauer  and  Harley  A.  Logan,  for  appellant. 
Hess  &  Hess,  Hayzs  &  Hayes  and  Stuart  MacKibbin, 
for  appellee. 

Hottel,  J. — Appellee  filed  in  the  Marshall  Circuit 
Court  a  complaint  in  one  paragraph  in  which  he  alleges 
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that  appellant  "is  indebted  to  him  the  said  plaintiff  in 
the  sum  of  two  hundred  forty-two  96/100  dollars,  in  this 
to  wit:    That  on  the  6th  day  of  October,   1912,  the 

*  *  *  defendant  purchased  of  the  *  *  *  plain- 
tiff certain  goods,  wares  and  merchandise  at  and  for 
the  price  above  mentioned  and  *  *  *  plaintiff  de- 
livered to  the  defendant  the  goods  so  purchased  and 
rendered  certain"  services  for  *  *  *  defendant  at 
his  request,  an  itemized  bill  of  particulars  being  hereto 
attached  *  *  *  marked  exhibit  'A' " ;  and  that  said 
amount  is  due,  etc. 

Exhibit  A,  made  a  part  of  said  complaint,  is  as  fol- 
lows: 

"Bremen,  Indiana,  April  26th,  1913. 

"Moses  Brown  to  David  Guyer,  Dr. 

Oct.  26,  1912,    To  728  bushels  of  onions 

at  32c $232.96 

April  23,1913.    To  screening  and  delivering 

at  Bremen  onions  bot.  of 
Shiveley 10.00 

Total  Due $242.96" 

Appellant  filed  a  written  motion  to  separate  the  com- 
plaint into  paragraphs  for  reasons  stated  therein  as  fol- 
lows: "The  defendant  has  a  distinct  and  separate  de- 
fense to  each  of  the  items  comprising  the  account  set 
out  in  the  exhibit,  *  *  *  the  transactions  *  *  * 
have  no  connection,   and  the  defendant  is  deprived 

*  *  *  of  raising  the  questions  constituting  his  de- 
fense to  them  separately    *     *     *." 

The  appellant  filed  an  answer  in  general  denial  and 
a  counterclaim.  No  evidence  was  offered  upon  the 
counterclaim,  and  hence  the  issues  tendered  by  it  need 
not  be  indicated. 

A  trial  by  jury  resulted  in  a  verdict  for  appellee  for 
the  amount  of  his  claim.    A  motion  for  new  trial  was 
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overruled.     From  the  judgment  rendered  on  the  ver- 
dict appellant  appeals  and  relies  for  reversal  on  the  ac- 
tion of  the  trial  court  in  overruling  each  of  the  motions 
indicated,  they  being  assigned  as  error  in  this 

1.  court.    Appellant  concedes,  in  effect,  and  prop- 
erly so,  that,  generally  speaking,  no  available 

error  results  from  overruling  a  motion  to  separate  a 
complaint  into  paragraphs.  Richwine  v.  Presbyterian, 
Church  (1893),  135  Ind.  80,  34  tt.  E.  737;  Shaw  v. 
Ayers  (1897),  17  Ind.  App.  614,  618,  47  N.  E.  235; 
Wabash,  etc.,  R.  Co.  v.  Rooker  (1883),  90  Ind.  581; 
Mansfield  V.  Shipp  (1891),  128  Ind.  55,  27  N.  E.  427; 
Smiley  v.  Deweese  (1890),  1  Ind.  App.  211,  27  N.  E. 
505;  Pierce  V.  Walton  (1897),  20  Ind.  App.  66,  80,  50 
N.  E.  309;  Adams  v.  Antles  (1914),  57  Ind.  App.  594, 
105  N.  E.  931;  Huntington  Light  Co.  V.  Spell  (1916), 
185  Ind.  30,  111  N.  E.  311;  Sheetz  v.  Longlois  (1880), 
69  Ind.  49L 

It  is  insisted,  however,  that  it  appears  upon  the  face 

of  the  complaint  here  involved  that  the  sale  of  the  goods 

and  merchandise  for  which  appellee  sought  re- 

2.  covery  was  for  an  amount  in  excess  of  $50 ;  that 
such  contract  of  sale  was  not  in  writing  and  that 

there  was  no  averment  that  the  goods  or  any  part  of 
them  had  been  accepted  by  appellant,  and  no  averment 
of  any  payment  thereon,  and  hence,  that  a  separate 
paragraph  of  complaint  based  on  this  item  would  have 
been  subject  to  demurrer  because  it  involved  a  verbal 
contract  for  a  sale  of  goods  for  the  price  of  $50  and 
more,  and  was  within  the  statute  of  frauds,  §7469 
Burns  1914,  §4910  R.  S.  1881 ;  that  the  other  item  of 
the  exhibit  and  the  averments  of  the  complaint  relating 
thereto  made  such  complaint  good  as  against  demurrer, 
and  hence  that  the  ruling  on  said  motion  prevented  ap- 
pellant from  being  able  to  obtain  the  advantage  of  a 
ruling  on  a  demurrer  to  such  separate  cause  of  action 
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attempted  to  be  stated  in  the  complaint,  and  that,  for 
this  reason,  such  ruling  was  prejudicial  and  harmful. 
Appellant  has  cited  no  case  that  would  take  the  instant 
case  out  of  the  general  rule  above  indicated. 

By  such  ruling  appellant  was  in  no  event  deprived  of 
any  substantial  right.  He  could  have  filed  an  affirma- 
tive partial  answer  as  to  that  part  of  the  complaint 
predicated  on  the  merchandise  alleged  to  have  been  sold 
and  delivered  to  him,  in  which  answer  he  could  have 
set  up  the  facts  upon  which  he  relied  to  bring  that  part 
of  the  indebtedness  sued  on  within  the  statute  of  frauds. 
He  could  also,  and  in  fact  did  in  this  case,  tender  an  in- 
struction which  gave  him  the  full  benefit  of  such  statute. 

Appellant's  motion  for  new  trial  contains  several 
grounds,  but  most  of  them  have  been  waived  by  a  fail- 
ure to  present  or  refer  to  them  in  his  "Points 

3.  and  Authorities."    Among  those   presented   is 
the  fourth  ground  of  said  motion,  which  is  in 

the  following  words:    "The  damages  assessed  by  the 
jury  are  excessive/'    This  is  a  proper  ground 

4.  of  a  motion  for  new  trial  in  actions  based  on 
tort — Conner  v.  Andrews- Land,  etc.,  Co.  (1903), 

162  Ind.  338,  70  N.  E.  376 ;  McKinney  v.  State,  ex  rel. 
(1889),  117  Ind.  26,  19  N.  E.  613;  City  of  Indianapolis 
v.  Woessner  (1913),  54  Ind.  App.  552,  103  N.  E.  368— 
but  in  actions  based  on  contract,  "error,  in  the  assess- 
ment of  the  amount  of  the  recovery"  must  be  presented 
by  substantially  following  the  language  of  the  fifth 
clause  of  §585  Burns  1914,  §559  R.  S.  1881.  City  of 
Indianapolis  v.  Woessner,  supra;  State  Exchange  Bank 
V.  Paul  (1914),  58  Ind.  App.  487,  108  N.  E.  532. 

Certain  instructions  given  by  the  trial  court  are  chal- 
lenged by  said  motion  for  new  trial  and  attempted  to  be 
presented  in  appellant's  points  and  authorities. 

5.  Questions  relating  to  the  action  of  the  trial  court 
in  giving  or  refusing  to  give  instructions,  to  be 
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available  on  appeal,  must  be  saved  and  presented  in 
one  of  the  ways  provided  by  the  statute.  Stimson  v. 
Krueger  (1916),  63  Ind.  App.  567,  114  N.  E.  885,  and 

cases  cited.    The  procedure  followed  in  this  case 
6.    was  unusual  and  irregular.    It  seems,  however, 

from  the  record,  that  an  effort  was  made  to  fol- 
low §561  Burns  1914,  Acts  1907  p.  652.  The  record  dis- 
closes that  at  the  close  of  the  appellee's  evidence  the 
appellant  tendered  an  instruction,  the  effect  of  which 
was  to  tell  the  jury  that,  for  reasons  therein  indicated, 
it  should  disregard  the  allegations  of  the  complaint  re- 
lating to  the  charge  therein  made  against  appellant  for 
goods,  wares  and  merchandise.  This  instruction  was 
refused,  to  which  ruling  of  the  court  the  appellant  ex- 
cepted, and  then  declined  to  offer  any  evidence.  . 

The  record  then  shows  that  argument  of  counsel  was 
heard,  and  after  hearing  instructions,  the  jury  retired, 
etc.,  and  that  "the  instructions  given  on  motion  of  the 
court,  and  the  instructions  tendered  by  the  defendant 
given  and  refused,  and  the  instructions  tendered  by 
the  plaintiff  given  and  refused  are  filed  and  made  part 
of  the  record  in  this  cause  and  are  in  these  words:" 
Then  follows  instructions,  each  of  which  is  preceded 
with  its  number,  viz. :  "1,"  "2,"  and  "3,"  respectively, 
each  number  being  followed  with  the  words  "given  on 
motion  of  the  court."  Immediately  following  these 
three  instructions  appears  what  purports  to  be  instruc- 
tions asked  by  the  appellee,  signed  by  his  attorneys, 
and  designated  as  "first"  and  "second."  There  is  noth- 
ing to  indicate  whether  these  instructions  were  given 
or  refused,  except  the  words  "Given"  and  "Refused"  in 
red  ink  on  the  margin  of  the  transcript  filed  in  this 
court,  which  indicates  that  the  first  was  given  and 
the  second  refused.  These  are  followed  by  "No.  4 
given  on  motion  of  court,"  and  "Nd.  5  given  on  motion 
of  court."    Then  follows  defendant's  request  for  in- 
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structions  numbered  from  1  to  3,  inclusive,  and  they 
are  set  out  with  nothing  to  indicate  whether  they  yore 
given  or  refused,  except  a  marginal  note  on  the  tran- 
script as  above  indicated,  showing  the  first  two  "given" 
and  showing  nothing  as  to  "No.  3."  Then  follows  the 
title  of  the  cause  and  another  instruction  signed  by  ap- 
pellant's attorneys.  The  transcript  in  this  court  shows 
marginal  notes  at  the  side  of  this  instruction  as  follows : 
In  black  ink,  are  the  words,  "Presented  after  argu- 
ment," and  in  red  ink,  the  word  "Refused".  This  in- 
struction is  followed  by  instructions  respectively  desig- 
nated as  "No.  3,"  "No.  4,"  "No.  5,"  the  number  in  each 
case  being  followed  by  the  words,  "tendered  by  plain- 
tiff given,"  after  which  follows  "No.  6"  and  "No.  7" 
each  number  being  followed  by  the  words,  "Given  by  the 
court." 

The  record  wholly  fails  to  identify  the  instructions 
given  and  refused  in  the  manner  required  by  §561, 
Burns  1914,  supra.  The  marginal  notes  required  by 
the  rules  of  this  court  to  be  placed  on  the  transcript 
cannot  be  made  to  supply  the  identification  of  the  in- 
structions given  and  refused,  which  the  said  sec- 
tion of  the  statute  requires  to  be  shown  by  the  record 
made  in  the  trial  court.  It  is  apparent  that  the  record 
indicated  fails  to  show  a  compliance  with  either  of  the 
modes  provided  by  statute  for  the  saving  of  error  in  the 
giving  or  refusal  to  give  instructions.  We  might  add, 
however,  that  our  examination  of  the  instructions  con- 
vinces us  that  those  indicated  in  the  manner,  supra,  as 
given  were  applicable  to  the  issues  and  the  evidence, 
and  that  they  were  as  favorable  to  appellant  as  the  law 
governing  the  case  would  warrant. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note.— Reported  in  115  N.  E.  947. 
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F.  W.  McNeely  and  Company  v.  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

[No.  9,274.    Filed  April  24,  1917.] 

1.  Carriers. — Carriage  of  Goods. — Delay  in  Transportation. — 
Right  to  Sue. — Where  a  shipper  consigned  goods  to  its  own 
order  with  directions  to  notify  A,  and  forwarded  to  a  bank 
for  collection  a  draft  on  A,  with  the  bill  of  lading  attached, 
and  the  draft  was  not  paid  nor  the  bill  of  lading  obtained  by 
him  until  the  goods  reached  th3  point  of  destination,  there  are 
no  facts  to  take  the  case  out  of  the  general  rule  that  the  right 
of  action  against  a  common  carrier  for  delay  in  the  shipment 
of  goods  is  in  the  consignee,  who,  in  the  absence  of  proof  to 
the  contrary,  is  presumed  to  be  the  real  party  in  interest, 
pp.  366,  371. 

2.  Carriers. — Carriage  of  Goods. — Bill  of  Lading  with  Draft 
Attached. — Title  to  Goods. — Where  a  bill  of  lading  is  made  out 
to  the  order  of  the  consignor,  or  of  a  third  party,  with  direc- 
tions thereon  to  notify  a  certain  person,  and  a  draft  against 
such  person  for  the  purchase  price  of  the  goods  shipped  is 
attached  to  the  bill  of  lading  and  transmitted  to  the  destina- 
tion of  the  shipment  through  a  bank,  or  otherwise,  title  to 
the  property  described  in  the  bill  of  lading  does  not  pass  to  the 
person  to  be  notified  until  the  draft  is  paid.    p.  366. 

3.  Carriers. — Carriage  of  Goods. — BUI  of  Lading. — Directions 
for  Notice. — Effect. — A  direction  on  a  bill  of  lading  to  notify 
some  one  other  than  the  consignee  does  not  qualify  the  duty 
of  the  carrier  to  deliver  the  property  shipped  to  the  consignee 
or  in  accordance  with  its  order,  nor  does  it  give  to  the  person 
to  be  so  notified  any  right  to,  or  control  over,  such  property 
until  he  has  obtained  and  produced  a  bill  of  lading  or  its 
equivalent,    p.  368. 

From  Vanderburgh  Circuit  Court;  F.  M.  Hostetter, 
Judge. 

Action  by  P.  W.  McNeely  and  Company  against  the 

* 

Lake  Shore  and  Michigan  Southern  Railway  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Joseph  H.  Iglehart,  for  appellant. 
P.  J.  Kolb,  Walker  &  Walker  and  Bertrand  Walker, 
for  appellee. 
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Felt,  C.  J. — This  is  a  suit  by  appellant  against  ap- 
pellee for  damages  caused  by  delay  in  the  shipment  of 
two  automobiles  from  Detroit,  Michigan,  to  Evansville, 
Indiana,  over  the  lines  of  appellee  and  other  railroad 
companies.  The  complaint  was  in  two  paragraphs, 
each  of  which  was  answered  by  general  denial.  The 
court  made  a  general  finding  for  appellee,  overruled  ap- 
pellant's motion  for  a  new  trial  and  rendered  judgment 
accordingly.  The  error  assigned  and  relied  on  for  re- 
versal is  the  overruling  of  appellant's  motion  for  a  new 
trial. 

The  complaint  charges  that  appellant  was  a  dealer  in 
automobiles  in  the  city  of  Evansville,  Indiana,  and  that 
on  January  28,  1913,  the  Studebaker  Corporation  de- 
livered to  appellee  at  the  city  of  Detroit  in  the  state 
of  Michigan,  two  automobiles  for  transportation  to  ap- 
pellant at  Evansville,  Indiana;  that  appellee  accepted 
the  same  and  undertook  to  so  transport  them ;  that  ap- 
pellee and  its  connecting  carriers  negligently  failed  to 
transport  and  deliver  said  automobiles  to  appellant  in 
a  reasonable  time  and  negligently  delayed  such  trans- 
portation for  the  period  of  sixteen  days  beyond  such 
reasonable  time;  that  appellant  was  damaged  by  such 
delay  in  shipment.  Facts  are  averred  to  show  how  such 
damage  resulted  from  the  delay  in  delivering  the  auto- 
mobiles. The  paragraphs  are  substantially  alike,  ex- 
cept in  the  first  it  is  alleged  that  appellant  was  the  law- 
ful holder  of  the  bill  of  lading  for  the  automobiles,  and 
in  the  second  that  it  was  the  owner  thereof. 

There  seems  to  be  no  dispute  in  the  evidence  as  to 
the  material  and  controlling  facts  of  the  case.  The 
Studebaker  Corporation  on  January  28,  1913,  consigned 
the  automobiles  to  the  "order  of  Studebaker  Corpora- 
tion of  America,  Indianapolis  Branch.  Destination, 
Evansville,  Ind.— Notify  F.  W.  McNeely  &  Co."  The 
bill  of  lading,  duly  signed  by  appellee,  was  attached  to 
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a  draft  on  appellant  for  $1,740  which  reached  the  Com- 
mercial Bank  at  Evansville  a  day  or  so  after  the  date 
of  the  shipment,  and  remained  there  until  Saturday 
evening,  February  15,  1913,  when  appellant  paid  it  and 
obtained  the  bill  of  lading  from  the  bank.  The  car  con- 
taining the  automobiles  arrived  at  Evansville  at  nine 
o'clock  p.m.  that  day,  and  the  automobiles  were  un- 
loaded the  following  Sunday.  There  was  also  eyidence 
tending  to  show  that  such  shipment  under  the  usual  and 
ordinary  conditions,  would  require  from  five  to  ten  days, 
depending  in  part  on  the  routing. 

Numerous  questions  are  discussed,  the  principal  one 
of  which  is  whether  the  appellant  had  such  interest  in 
the  property  at  the  time  of  the  alleged  delay  as  will  en- 
able it  to  maintain  this  action  for  damages.  Appellee 
contends  that  the  evidence  shows  that  appellant  was 
fieither  the  holder  of  the  bill  of  lading  nor  the  owner 
of  the  two  automobiles,  when  the  alleged  delay  in  ship- 
ment occurred;  that  without  proof  of  one  or  the  other 
of  such  facts  there  can  be  no  recovery ;  that  there  is  no 
evidence  tending  to  prove  either  of  such  facts,  but  on 
the  other  hand  the  undisputed  evidence  shows  that  the 
bill  of  lading  was  made  to  the  order  of  the  'Studebaker 
Company  with  draft  attached  and  that  the  draft  was 
not  paid  and  the  bill  of  lading  obtained  by  appellant 
until  the  day  the  automobiles  arrived  in  Evansville. 
Appellant  contends  that  it  was  and  is  the  real  party  in 
interest  and  that  by  paying  the  draft  and  obtaining  the 
bill  of  lading  as  above  shown,  it  has  the  unquestionable 
right  to  maintain  this  suit  for  damages  resulting  from 
the  unreasonable  delay  in  shipment  as  alleged  and  that 
it  is  otherwise  entitled  to  recover  under  the  evidence. 

The  grounds  of  the  motion  for  a  new  trial  relied  on 
by  appellant  are:  (1)  The  decision  of  the  court  is  not 
sustained  by  sufficient  evidence;  (2)  The  decision  is 
contrary  to  law. 


366        APPELLATE  COURT  OF  INDIANA, 

McNeely  &  Co.  v.  Lake  Shore,  etc.,  R.  Co. — 64  Ind.  App.  363. 

The  two  automobiles  were  consigned  to  the  order  of 
the  Studebaker  company  and  the  bill  of  lading  was  sent 
to  the  Commercial  Bank  at  Evansville  with  draft  at- 
tached, drawn  on  appellant  for  the  purchase  price  of 
the  two  machines.  The  bill  of  lading  remained  in  the 
bank  until  the  day  the  automobiles  arrived  in  Evans- 
ville when  it  was  obtained  by  appellant  on  payment  of 
the  draft. 

The  general  rule  is  that  the  right  of  action  for  dam- 
ages against  a  common  carrier  foi:  delay  in  shipment 
of  goods  is  in  the  consignee.    The  law  presumes 

1.  that  the  consignee  is  the  real  party  in  interest, 
and  this  presumption  prevails  unless  facts  are 

pleaded  and  proven  which  show  an  exception  to  such 
general  rule.  Pennsylvania  Co.  V.  Poor  (1885),  103 
Ind.  553,  3  N.  E.  253 ;  Butler  v.  Pittsburgh,  etc.,  R.  Co. 
(1897),  18  Ind.  App.  656,  660,  46  N.  E.  92. 

Where  a  bill  of  lading  is  made  out  to  the  order  of 
the  consignor,  or  of  a  third  party,  with  directions  there- 
on to  notify  a  certain  person,  and  a  draft  against 

2.  such  person  for  the  purchase  price  of  the  goods 
so  shipped  is  attached  to  such  bill  of  lading  and 

transmitted  to  the  destination  of  such  shipment  through 
a  bank,  or  otherwise,  title  to  the  property  described  in 
the  bill  of  lading  does  not  pass  to  the  person  to  be  so 
notified,  until  the  draft  is  paid.  St.  Louis,  etc.,  R.  Co. 
V.  Allen  (1912),  31  Okl.  248,  120  Pac.  1090,  39  L.  R.  A. 
(N.  S.)  309;  Dows  v.  Nat.  Exchange  Bank  (1875),  91 
U.  S.  618,  23  L.  Ed.  214;  Atlanta  Nat.  Bank  V.  Southern 
R.  Co.  (1901),  106  Fed.  623,  632;  Manufacturing  Co.  V. 
Southern  R.  Co.  (1908),  149  N.  C.  261,  62  S.  E.  1091; 
Hieskell  v.  Farmers,  etc.,  Nat.  Bank  (1879),  89  Pa. 
155,  33  Am.  Rep.  745 ;  Hopkins  v.  Cowen  (1899) ,  90  Md. 
152,  157,  44  Atl.  1062,  47  L.  R.  A.  124 ;  DaVbey  &  Co.  V. 
Mexican  Central  R.  Co.  (1907),  (Tex.  Civ.  App.)  105 
S.  W.  1154;  Greenwood  Grocery  Co.  v.  Canadian,  etc., 
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Elevator  Co.  (1905),  72  S.  C.  450,  52  S.  E.  191,  2  L.  R. 
A.  (N.  S.)  79,  110  Am,  St.  627,  5  Ann.  Cas.  261. 

In  Mechem  on  Sales,  (Vol.  1,  §774)  the  author  says: 
"Where  the  seller  takes  a  bill  of  lading  which  expressly 
stipulates  that  the  goods  are  to  be  delivered,  at  the 
point  of  destination,  to  himself  or  agent,  or  to  his  order 
or  assigns,  there  is  the  clearest  possible  evidence  upon 
the  face  of  the  transaction  that,  notwithstanding  such 
an  appropriation  of  the  goods  as  might  have  been  suf- 
ficient to  transfer  the  title  to  the  buyer,  the  seller  has 
determined  to  prevent  this  result  by  keeping  the  goods 
within  his  own  control.  This  evidence,  however,  is  not 
absolutely  conclusive,  though,  as  stated  by  the  Supreme 
Court  of  the  United  States,  'it  is  held  to  be  almost  con- 
clusive/ " 

In  Dows  v.  Nat  Exchange  Bank,  supra,  the  Supreme 
Court  of  the  United  States  said :  "It  is  true,  they  sent 
invoices.  That,  however,  is  of  no  significance  by  itself. 
The  position  taken  on  behalf  of  the  defendants,  that  the 
transmission  of  the  invoices  passed  the  property  in  the 
wheat  without  the  acceptance  and  payment  of  the  drafts 
drawn  against  it,  is  utterly  untenable.  An  invoice  is 
not  a  bill  of  sale,  nor  is  it  evidence  of  a  sale.  It  is  a 
mere  detailed  statement  of  the  nature,  quantity,  and 
cost  or  price  of  the  things  invoiced,  and  it  is  as  ap- 
propriate to  a  bailment  as  it  is  to  a  sale.  It  does  not 
of  itself  necessarily  indicate  to  whom  the  things  are 
sent,  or  even  that  they  have  been  sent  at  all.  Hence, 
standing  alone,  it  is  never  regarded  as  evidence  of 
title/' 

m  In  Sohn  V.  Jervis  (1885),  101  Ind.  578,  582,  1  N.  E. 
73,  75,  the  court  by  Elliott,  J.,  said:  "Counsel  for  ap- 
pellant is  correct  in  asserting  that  a  seller  ordinarily 
delivers  the  goods  when  he  places  them  in  the  hands  of 
the  carrier,  duly  consigned  at  the  place  of  sale.    Here, 
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however,  the  appellant  did  not  consign  the  goods  to  the 
seller,  but  consigned  them  to  himself,  and  there  was, 
consequently,  no  delivery.  The  vendee  got  nothing, 
could  get  nothing,  for  the  carrier  was  not  authorized  to 
place  the  goods  in  the  hands  of  any  other  person  than 
the  consignee.  It  is  impossible  to  perceive  how  there 
can  be  a  delivery,  where  both  the  title  and  the  right 
of  possession  remain  in  the  seller/' 

A  direction  on  the  bill  of  lading  to  notify  some  one 
other  than  the  consignee  does  not  qualify  the  duty  of 

the  carrier  to  deliver  the  property  shipped  to  the 
3.    consignee  or  in  accordance  with  its  order,  nor 

does  it  give  the  person  to  be  so  notified  any  right 
to  or  control  over  such  property  until  he  has  obtained 
and  produced  the  bill  of  lading,  or  its  equivalent. 
North  Penn.  R.  Co.  V.  Commercial  Nat.  Bank  (1887), 
123  U.  S.  727,  8  Sup.  Ct.  266,  31  L.  Ed.  287,  289 ;  Hop- 
kins V.  Cowen,  supra;  Atlanta  Nat.  Bank  v.  Southern  R. 
Co.,  supra.  In  §1427,  (Vol.  4,  2d  ed.)  of  his  work 
on  Railroads,  Judge  Elliott  says:  "A  direction  in  a  bill 
of  lading  to  consignor's  order  to  Notify*  some  one  else, 
does  not  warrant  the  carrier  in  delivering  the  property 
to  the  person  so  to  be  notified  without  the  production 
of  the  bill  of  lading.  The  use  of  the  term  'notify' 
shows  that  the  party  to  be  notified  was  not  intended 
as  the  consignee,  but  was  simply  to  be  advised  of  the 
arrival  of  the  goods.  The  fact  that  a  bill  of  lading  -is 
made  out  to  the  consignor's  order  makes  this  still 
plainer.  Indeed,  it  has  been  held  that  such  a  contract 
is  so  plain  and  unambiguous  that  a  custom  in  a  certain 

city  to  deliver  property  under  similar  bills  of  lading 

• 

to  the  person  to  be  notified  cannot  be  shown."  In  §187 
of  Hutcheson  on  Carriers  (Vol.  1,  3d  ed.)  the  author 
states :  "It  is  a  common  practice,  where  the  bill  of  lad- 
ing provides  for  delivery  to  the  consignor's  order  and 
has  gone  forward  attached  to  a  draft  on  the  purchaser 
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or  other  person  by  whom  payment  is  to  be  made,  to 
give  directions  that  such  person  be  notified  of  the  ar- 
rival of  the  goods  in  order  that  he  may  pay  the  draft 
and  procure  the  goods.  Such  a  direction  to  notify,  how- 
ever,  does  not  dispense  with  the  production  of  the  bill 
of  lading  as  in  other  cases,  and  if  the  carrier  delivers 
the  goods  to  the  person  so  to  be  notified  without  re- 
quiring him  to  produce  the  bill  of  lading,  he  will  be 
liable  for  any  loss  thereby  incurred.  The  very  pres- 
ence of  the  word  'notify'  in  such  a  case,  it  is  said,  shows 
that  the  person  named  is  not  intended  as  the  consignee/' 
In  Forcheimer  &  Co.  V.  Stewart  (1885),  65  Iowa  593, 
22  N.  W.  886,  54  Am.  Rep.  30,  the  Supreme  Court  of 
the  state  of  Iowa  considered  a  case  for  damages  caused 
by  the  elements  after  the  goods  were  in  the  possessic&i 
of  the  carrier.  The  bill  of  lading  was  in  the  name  of 
the  shipper  and  was  forwarded  with  draft  attached, 
drawn  on  the  purchaser,  for  the  amount  of  the  pur- 
chase price  of  the  shipment.  The  draft  was  paid  and 
the  bill  of  lading  obtained  by  the  purchaser  while  the 
goods  were  in  transit.  In  considering  the  question  of 
when  liability  attached,  the  court  said :  "Having  reached 
the  conclusion  that  the  goods  were  not  delivered  by  this 
defendant  to  the  plaintiffs  by  delivery  to  the  carrier  at 
Council  Bluffs,  we  come  to  inquire  whether  they  were 
delivered  by  delivery  to  them,  later,  of  the  indorsed  bill 
of  lading.  In  our  opinion  they  were.  The  defendant, 
from  the  time  of  such  delivery,  had  no  right  or  interest 
in  the  goods,  and  the  jus  disponendi,  or  right  of  dispos- 
ing of  the  goods,  had  become  absolute  in  the  plaintiffs. 
The  goods  could  not  be  sold  nor  encumbered  by  the 
defendant,  nor  properly  taken  upon  attachment  or  exe- 
cution by  his  creditors.  This  being  so,  it  would  seem 
to  follow  that  the  risk  of  damage  from  the  elements,  in 
the  absence  of  any  agreement  to  the  contrary,  should  be 
Vol.  64—24 
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borne  by  the  plaintiffs.  It  is  true  that  the  plaintiffs 
could  not  be  considered  as  having  had  an  opportunity 
to  inspect  the  goods  at  the  time  when  the  transfer  was 
made  to  them  of  the  bill  of  lading.  But  we  do  not  see 
how  the  plaintiffs'  inability  to  inspect  at  that  time 
could  give  the  transfer  of  the  bill  of  lading  an  effect 
different  from  what  it  otherwise  would  have  had.  The 
plaintiffs  were  not  bound  to  accept  the  transfer  at  that 
time.  The  defendant  had  put  the  goods  in  transit  with- 
out a  tender  of  delivery.  The  plaintiffs  might  unques- 
tionably have-  withheld  payment  of  the  draft  and  ac- 
ceptance of  the  bill  of  lading  until  the  goods  reached 
their  destination.  But  for  reasons  satisfactory  to 
themselves  they  preferred  to  pay  in  advance.  It  was 
their  right  to  do  so  if  they  preferred  and  secure  what- 
ever advantages  there  might  be  from  such  payment  and 
such  acceptance.  But  in  securing  those  advantages  we 
think  they  toQk  upon  themselves  whatever  risk  there 
might  be  of  damage  from  the  elements  from  that  time 
forward." 

St.  Louis,  etc.,  R.  Co.  v.  Allen,  supra,  in  its  essential 
facts  is  quite  similar  to  the  case  at  bar.  In  that  case 
the  purchaser  paid  the  draft  and  procured  the  bill  of 
lading  for  a  carload  of  coal  after  the  car  had  arrived 
at  its  place  of  destination.  According  to  the  bill  of 
lading  the  car  should  have  contained  76,800  pounds  of 
coal,  but  when  unloaded  was  found  to  contain  only 
67,880  pounds.  The  purchaser  sued  the  railway  com- 
pany for  damages,  alleging  that  the  shortage  was  due  to 
its  negligence  in  making  the  shipment,  and  recovered 
judgment,  which  on  appeal  was  reversed  because  the 
loss  occurred  before  the  draft  was  paid  and  the  bill  of 
lading  obtained  by  the  purchaser.  The  Supreme  Court 
of  Oklahoma  held  that  the  purchaser  could  not  recover 
damages  for  the  loss  of  property  to  which  he  had  no 
title  when  the  loss  occurred.    It  said  there  was  no  at> 
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tempt  to  prove  any  special  contract  or  arrangement  by 
which  the  parties  had  agreed  that  the  title  to  the  prop- 
erty so  shipped  should  be  in  the  purchaser  prior  to  the 
payment  of  the  draft  attached  to  the  bill  of  lading; 
that:  "The  defendant  in  error  has  not  attempted  to 
bring  this  action  as  an  assignee  of  the  Wise-Moist  Coal 
Co.,  but  on  the  theory  that  he  was  the  owner  of  the  coal 
alleged  to  have  been  lost  on  account  of  the  negligence 
of  the  plaintiff  in  error  at  the  time  of  such  loss.  *  *  * 
If  the  coal  was  lost  as  alleged  by  the  defendant  in  error, 
the  Wise-Moist  Coal  Co.  was  at  the  time  the  owner  of 
the  same,  and  the  action  for  such  loss  must  be  brought 
in  the  name  of  said  Coal  Co.  or  by  its  assignee/' 

There  is  no  evidence  in  this  case  even  tending  to 

prove  that  appellant  was  the  owner  of  the  automobiles 

or  had  possession  of  the  bill  of  lading  when  the 

1.  alleged  damage  occurred  from  the  delay  in  ship- 
ment. There  are  no  facts  alleged  or  proven  to 
take  the  case  out  of  the  general  rule  above  announced. 
The  court  therefore  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial.  Questions  relating  to  appellant's 
alleged  damages  need  not  be  considered  for  the  judg- 
ment must  be  affirmed  for  reasons  already  announced. 
Judgment  affirmed. 

Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  concur. 

Note. — Reported  in  115  N.  E.  954.  Carriers:  liability  for  de- 
lay, 11  Am.  St.  360;  right  of  one  that  is  to  be  notified  of  arrival 
of  goods  consigned  to  another  to  maintain  action  against  carrier, 
39  L.  R.  A.  (N.  S.)  309.    See  under  (1)  10  C.  J.  297. 
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Matthews  v.  Myers. 

[9,227.    Filed  April  25,  1917.] 

1.  Trial. — Directing  Verdict. — A  peremptory  instruction  should 
be  given  by  the  trial  court  only  when  there  is  a  total  absence 
of  evidence  upon  some  essential  issue,  or  where  there  is  no 
conflict  and  the  only  inference  which  can  possibly  be  drawn 
therefrom  is  favorable  to  the  party  asking  the  instruction, 
p.  374. 

2.  Trial. — Directing  VerdicL-r-Duty  of  Court. — Consideration  of 
Evidence. — In  considering  a  motion  for  a  peremptory  instruc- 
tion, the  court  must  accept  as  true  all  facts  which  the  evidence 
tends  to  prove,  and  draw  against  the  party  asking  such  in- 
struction all  inferences  which  the  jury  might  reasonably  draw, 
and,  in  case  of  conflict  in  the  evidence,  must  consider  only  that 
which  is  favorable  to  the  party  against  whom  the  instruction 
is  requested,    p.  374. 

8.  Partnership. — Creation  of  Relation. — Evidence. — Unsigned 
Partnership  Agreement. — Articles  of  copartnership,  drawn  up 
after  the  negotiations  concerning  the  formation  of  a  new  co- 
partnership, which  are  not  signed  by  all  the  parties,  would  not 
be  legitimate  evidence  tending  to  prove  a  copartnership,  p.  376. 

4.  Partnership. — Existence  of  Relation. — Conflicting  Evidence. 
— Jury  Question. — It  is  the  right  and  duty  of  the  court  to  deter- 
mine whether  a  partnership  exists  when  the  facts  are  undis- 
puted and  the  inferences  therefrom  are  clear,  but  where  the 
evidence  is  conflicting  or  reasonable  men  may  draw  different 
inferences  from  undisputed  evidence,  the  question  is  for  the 
jury,    p/  377. 

5.  Partnership.  —  Existence  of  Relation.  —  Evidence.  —  Jury 
Question. — In  an  action  to  recover  wages  alleged  to  be  due 
from  a  partnership,  it  being  claimed  by  defendant  that  the  serv- 
ices were  rendered  by  plaintiff  as  a  member  of  the  firm,  evi- 
dence that  plaintiff  had  been  employed  by  defendant  at  an 
agreed  price,  part  of  which  had  been  paid,  and  that  articles 
of  partnership,  drawn  up  after  certain  negotiations  between 
the  parties,  were  never  signed  by  plaintiff,  who  denied  that 
he  was  a  partner  in  defendant  firm,  was  sufficient  to  require 
submission  to  the  jury  of  the  question  whether  plaintiff  was 
a  member  of  the  firm.    p.  377. 

6.  Contracts. — Action  for  Breach. — Complaint. — Express  Con- 
tract.— Variance. — A  complaint  may  declare  upon  an  express 
contract  and  a  recovery  be  had  on  an  implied  promise,    p.  377. 
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7.  Partnership. — Action  for  Money  Loaned. — Jury  Question. — 
In  an  action  to  recover  money  loaned  to  a  partnership,  it  being 
contended  by  defendants  that  the  money  sued  for  was  paid  into 
the  partnership  by  plaintiff,  as  a  member  of  the  firm,  evidence 
that  plaintiff  had  loaned  to  defendant  the  amount  in  contro- 
versy, that  he  was  not  a  member  of  the*  firm,  and  that  he  had 
been  refused  payment,  together  with  corroborating  testimony, 
was  sufficient  to  require  the  submission  of  the  case  to  the  jury, 
p.  378. 

Prom  Elkhart  Superior  Court;  James  L.  Harman, 
Judge. 

Action  by  Clarence  B.  Matthews  against  Reuben  O. 
Myers.  From  a  judgment  for  defendant,  the  plaintiff 
appeals.    Reversed. 

Stuart  MacKibbin  and  James  S.  Dodge,  for  appel- 
lant. 

George  A.  Kurtz  and  Perry  L.  Turner,  for  appellee. 

Ibach,  P.  J.— On  October  21,  1913,  appellant  filed  in 
the  St.  Joseph  Superior  Court  a  complaint  in  two  para- 
graphs, naming  as  defendants  therein,  "Reuben  0. 
Myers,  Arthur  Walton,  Partners  doing  business  under 
the  name  and  style  of  Myers  Bros.*'  The  material 
averments  of  the  first  paragraph  are  as  follows:  The 
defendants  were  on  July  10, 1913,  and  for  more  than  six 
months  prior  thereto,  engaged  in  business  together  as 
copartners  at  South  Bend,  Indiana.  Appellant  was  em- 
ployed by  them  in  their  business,  for  which  they  agreed 
to  pay  him  $30  a  week.  Appellant  worked  for  the  de- 
fendants from  about  March  1,  1913,  for  18  2/3  weeks, 
which  at  the  agreed  price  amounted  to  $560.  Defend- 
ants paid  appellant  $240  of  said  wages  and  there  is  a 
balance  still  due  and  unpaid  of  $320. 

The  second  paragraph  instead  of  seeking  to  recover 
wages  alleges  that  appellant  "loaned  the  defendants  as 
such  co-partners  various  sums  of  money,  to  wit:"  On 
February  17,  1913,  $400 ;  on  March  3,  1913,  $100 ;  and 
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on  March  17,  1913,  $50,  in  all  $550,  "which  defendants 
agreed  to  pay  to  this  plaintiff ."  That  the  same  is  due 
and  unpaid  and  defendants  have  refused  payment. 

The  defendant  Reuben  0.  Myers  answered  by  gen- 
eral denial.  The  cause  was  submitted  to  a  jury  for 
trial  and  at  the  close  of  plaintiff's  evidence  appellee 
moved  the  court  to  instruct  the  jury  to  find  for  the  de- 
fendant. The  court  so  instructed  the  jury  and  it  re- 
turned a  verdict  in  favor  of  appellee  (defendant  be- 
low) .  A  motion  for  a  new  trial  was  overruled  and  such 
ruling  is  assigned  as  error.  While  presented  in  differ- 
ent form  by  the  several  grounds  of  the  motion  for  a 
new  trial,  the  question  which  we  have  to  determine  is 
whether  the  court  erred  in  giving  the  peremptory  in- 
struction to  the  jury. 

That  such  an  instruction  should  be  given  by  the  trial 
court  only  when  there  is  a  total  absence  of  evidence 

upon  some  essential  issue,  or  where  there  is  no 
1.    conflict  and  the  evidence  is  susceptible  of  but  one 

inference  and  that  inference  is  favorable  to  the 

party   asking  the   instruction,    is   well   settled. 
.  2.    And  in  considering  such  question  the  court  must 

accept  as  true  all  facts  which  the  evidence  tends 
to  prove  and  draw  against  the  party  requesting  such 
instruction  all  inferences  which  the  jury  might  reason- 
ably draw,  and,  in  case  of  conflict,  consider  that  evidence 
only  which  is  favorable  to  the  party  against  whom  the 
instruction  is  requested.  Lyons  V.  City  of  New  Albany 
(1913),  54  Ind.  App.  416,  421,  103  N.  !E.  20,  and  cases 
cited. 

Among  other  evidence  given  in  the  cause  is  the  fol- 
lowing :  Clarence  B.  Matthews,  appellant,  testified  that 
he  was  employed  by  Myers  Brothers  from  March  3  to 
July  10,  1913,  eighteen  weeks  and  four  'days,  at  an 
agreed  price  of  $30  a  week,  and  that  they  had  paid  him 
$240,  leaving  the  balance  unpaid.     Appellant  further 
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testified  that  during  the  year  1913  he  paid  money  to 
Myers  Brothers,  as  follows:  On  February  17,  $400; 
on  March  3,  $100,  and  on  March  17,  $50 — a  total  of 
$550;  that  this  money  was  paid  to  Arthur  Walton  for 
Myers  Brothers;  that  the  $550  was  never  repaid;  that 
witness  demanded  it  of  Mr.  Myers  and  Myers  told  the 
witness  that,  "We  did  not  owe  it.  We  have  no  record  to 
show  that  you  ever  paid  in  any  money" ;  that  Myers  re- 
fused to  pay  it.  The  witness  was  questioned  as  to  what 
the  books  showed  in  reference  to  any  entry  that  Myers 
Brothers  owed  him  the  money  above  referred  to.  The 
witness  took  the  daybook  and  indicated  and  read  cer- 
tain items  therein  showing  that  Mr.  Walton  had  paid 
in  the  amounts  and  at  the  times  shown  by  appellant's 
testimony  but  made  no  mention  of  appellant.  To  ex- 
plain these  entries  appellant  further  testified  that  some 
time  after  these  different  amounts  had  been  paid  he 
examined  the  books  and,  finding  his  name  not  mentioned, 
took  up  the  matter  with  Mr.  Walton.  "I  had  Mr. 
Walton  make  off  the  list  and  put  in  here  when  I  found 
that  the  $400  had  not  been  credited  in  my  name.  The 
slip  was  made  off  telling  the  three  different  amounts 
that  I  had  paid  in  and  how  it  was  paid  in."  Appel- 
lant  further  testified  that  there  was  a  record  that  he 
loaned  Myers  Brothers  the  money. 

Charles  W.  Cohen  testified  that  he  was  the  cashier 
of  the  Merchants  National  Bank  of  South  Bend  in  1913 
and  that  "Myers  Bros."  had  an  account  with  the  bank. 
When  shown  certain  deposit  slips  (afterwards  intro- 
duced in  evidence)  witness  testified  that  on  Febru- 
ary 17,  March  3,  and  March  17,  respectively,  Myers 
Brothers  made  certain  deposits  in  the  bank.  The  de- 
posit slips  show  that  $400  in  currency  was  deposited 
on  February  17,  $100  on  March  3,  and  $50  on  March 
17,  1913.  R.  O.  Myers,  appellee,  testified  that  the  co- 
partnership of  Myers  Brothers  was  composed  of  him- 
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self  and  Arthur  Walton ;  that  it  was  formed  October  30, 
1911,  and  continued  until  July  10,  1913,  when  it  was 
dissolved. 

It  is  claimed  by  appellee  that  if  the  evidence  shows 
anything,  it  shows  conclusively  that  appellant  during 
all  of  the  time  he  claims  to  have  worked  for  appellee 
was  a  partner  of  appellee,  and  if  any  money  was  paid 
by  appellant  to  appellee  it  was  paid  for  an  interest  in 
the  partnership.  Upon  this  phase  of  the  question,  in 
addition  to  the  evidence  heretofore  set  out,  appellant 
testified  in  substance  that  certain  negotiations  were  had 
between  witness  Walton  and  appellee  relative  to  the 
formation  of  a  new  copartnership  to  be  known  as  the 
Myers  Brothers'  Company,  to  be  composed  of  appellant, 
Walton  and  appellee.  This  copartnership  was  never 
completed.  An  inventory  was  to  be  taken.  Appellant 
was  to  pay  in  his  part  and  articles  of  agreement  were 
to  be  drawn  up  and  signed  by  the  members.  The  arti- 
cles of  copartnership  were  drawn  up  but  were  never 
signed  by  appellee.  Appellant  received  no  benefit  from 
the  contemplated  copartnership,  and  testified  positively 
that  he  was  not  a  partner.  A  letter  from  appellee  was 
introduced  in  evidence  in  which  he  expressly  denied 
that  any  agreement  had  been  entered  into  by  him,  ex- 
cept the  original  copartnership  agreement  with  Walton. 
Other  evidence  favorable  to  appellant  is  shown  by  the 
record,  but,  without  setting  it  out,  we  deem  it  sufficient 
to  say  that  the  evidence  set  out  is  corroborated  in  most 
of  its  essential  features  by  the  testimony  of  other  wit- 
nesses. 

The  articles  of  copartnership  drawn  up  after  the  ne- 
gotiations concerning  the  formation  of  a  new  copart- 
nership, not  having  been  signed  by  all  the  par- 

3.  ties,  would  not  be  legitimate  evidence  tending  to 
prove  a  copartnership.    Beall  v.  Poole  (1867), 
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27  Md.  645,  647;  DeTemple  v.  MitcheU   (1900),  15 
Colo.  App.  127,  61  Pac.  434;  Tweed  v.  Lowe  (1884), 
1  Ariz.  488,  2  Pac.  757.    The  agreement,  not  having 
been  executed  by  the  parties,  left  the  whole  matter  as  if 
no  writing  had  been  drawn,  and  the  case  then  depends 
upon  whether  the  evidence  shows  an  oral  agreement  of 
copartnership.    The  agreement  introduced  in  evidence, 
unsigned,  especially  in  connection  with  appellee's  let- 
ter expressly  denying  any  agreement  other  than  the 
original  agreement  with  Walton,  was,  in  fact,  evidence 
tending  to  show  that  there  was  no  new  copartnership. 
To  the  court  belongs  the  right  and  duty  of  determin- 
ing whether  a  partnership  exists  when  the  facts  are  un- 
disputed and  the  inferences  therefrom  are  clear. 
4.    Questions  of  fact,  where  the  evidence  is  conflict- 
ing or  where  reasonable  men  may  draw  different 
inferences  from  undisputed  evidence,  are  to  be  deter- 
mined by  the  jury.    Elliott,  Contracts  §480;  Rowley, 
Mod.  Law  of  Partnership  §214;  30  Cyc  476. 

The  evidence  in  this  case  is  by  no  means  conclusive 
upon  the  question  of  the  existence  of  a  copartnership 
between  appellant,  appellee,  and  Walton,  and  fair 
6.    and  reasonable  minds  might  very  readily  differ  as 
to  the  effect  of  all  the  evidence  on  that  subject.  It 
should  therefore  have  been  left  to  the  jury.    In  the 
absence  of  conclusive  evidence  that  appellant  was  a 
member  of  a.  new  copartnership  and  rendered  services 
for  a  partnership  of  which  he  was  a  member,  there  is 
evidence  above  set  out  which  should  have  gone  to  the 
juty  in  support  of  the  first  paragraph  of  the  complaint. 
The  second  paragraph,   as  hereinbefore  indicated, 
proceeds  on  the  theory  of  a  loan.    It  has  been  held  in  this 
State  that  a  complaint  may  declare  upon  an  ex- 
6.    press  contract  and  a  recovery  be  had  on  an  im- 
plied promise.    Indianapolis  Coal  Traction  Co. 
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V.  Dalton  (1908),  43  Ind.  App.  330,  334,  87  N. 

7.    E.  552;  Scholz  V.  Schneck  (1909),  174  IncL  186, 

190,  91  N.  E.  730.    Under  such  holdings  there 

was  evidence  which  should  have  gone  to  the  jury  in 

support  of  the  second  paragraph  of  complaint. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial  and  for  further 
proceedings  not  in  conflict  with  this  opinion. 

Note. — Reported  in  115  N.  E.  959.  See  under  (1)  71  Am. 
Dec  229,  38  Cyc  1565;  (4,  5)  30  Cyc  593. 


Thomas  v.  Davis,  Administrator. 

[No.  9,798.    Filed  April  26, 1917.] 

1.  APPEAL. — Time  of  Filing  Transcript. — Under  §2978  Bums 
1914,  Acts  1913  p.  65,  providing,  relative  to  appeals  from  deci- 
sions in  matters  connected  with  a  decedent's  estate,  that  the 
appeal  bond  shaU  be  filed  within  thirty  days  after  judgment 
and  the  transcript  within  ninety  days  after  filing  the  appeal 
bond,  appellant  has  120  days  to  file  the  transcript,  even 
though  the  appeal  bond  is  filed  within  less  than  thirty  days 
from  the  date  of  judgment,    p.  879. 

2.  Appeal. —  Briefs. —  Sufficiency. —  Specification  of  Error. — To 
present  a  question  for  review  on  appeal,  the  briefs  must  Be 
sufficient  to  inform  the  court  of  the  rulings  relied  on  for  re- 
versal and  assigned  as  error,  and  where  appellant's  briefs, 
under  a  general  heading  of  "Errors  Relied  on  for  Reversal," 
states  a  number  of  propositions,  none  of  which  could  be  inde- 
pendently assigned  as  error,  but  which  were,  in  fact,  grounds 
for  a  motion  for  a  new  trial,  the  briefs  are  insufficient  in  the 
absence  of  a  showing  that  the  overruling  of  such  motion  is 
error  relied  on.    p.  379. 

8.  Appeal. — Briefs. — Sufficiency. — Abstract  propositions  in  the 
points  and  authorities  of  appellant's  brief  which  are' not  spe- 
cifically applied  to  any  assigned  error,  present  no  question  for 
review,    p.  380. 

From  Lake  Circuit  Court;  W,  C.  McMahan,  Judge. 

Action  between  Anna  Thomas  and  Edwin  C.  Davis, 
administrator.  From  the  judgment  rendered,  the 
former  appeals.    Affirmed. 
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Herbert  S.  Barr  and  Fred  M.  Grimmer,  for  appellant. 
Edwin  C.  Davis,  Otto  J.  Bruce  and   W*   Vincent 
Youkey,  for  appellee. 

Felt,  C.  J. — The  appellee  has  moved  to  dismiss  this 
appeal  for  the  following  reasons,  viz.:  (1)  The  tran- 
script was  not  filed  in  this  court  in  ninety  days  from 
the  time  the  appeal  bond  was  filed;  (2)  the  transcript 
is  not  duly  authenticated  by  the  certificate  of  the  clerk ; 
(3)  -the  briefs  of  appellant  do  not  comply  with  the  rules 
of  the  court  in  the  following  particulars:  (a)  the  errors 
assigned  are  not  set  forth  in  the  briefs ;  (b)  no  points 
or  authorities  are  presented  under  any  error  assigned 
by  appellant. 

There  was  no  application  for  an  extension  of  the 
time  in  which  to  perfect  the  appeal,  but  by  order  of 
this  court  the  transcript  was  filed  as  of  the  date  of  Oc- 
tober 26,  1916.  The  judgment  from  which  the  appeal 
was  prayed  was  rendered  on  June  28,  1916,  and  the  ap- 
peal bond  was  filed  on  July  25, 1916.  The  parties  agree 
that  the  appeal  is  governed  by  §§2977, 2978  Burns  1914, 
Acts  1913  p.  65. 

Appellee  contends  that  the  transcript  must  have  been 

filed  within  ninety  days  from  July  25,  the  day  on  which 

the  bond  was  actually  filed.    Appellant  contends 

1.  that  he  has  full  120  days  from  the  rendition  of 
the  judgment  and  that  the  filing  of  the  bond  prior 

to  the  last  day  on  which  it  may  be  filed  under  the  stat- 
ute does  not  shorten  the  time  within  which  the  tran-* 
script  may  be  filed.  This  contention  seems  reasonable 
and  is  supported  by  authority.  Simons  v.  Simons 
(1891),  129  Ind.  248,  28  N.  E.  702. 
Appellant  has  wholly  failed  to  set  out  in  her  briefs 
the  errors  relied  on  for  reversal  or  the  substance 

2.  thereof,  or  in  any  way  to  show  by  her  briefs 
what,  if  anything,  she  has  assigned  as  error. 
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Under  a  general  heading  of  "Errors  Relied  on  for  Re* 
versal,"  appellant  states  several  propositions,  none  of 
which  could  properly  be  an  independent  assignment  of 
error.  By  a  liberal  construction  of  the  briefs  it  appears 
that  such  statements  were  in  fact  the  grounds  of  a-  mo- 
tion for  a  new  trial  and,  if  it  appeared  from  the  briefs 
that  the  overruling  of  such  motion  had  been  assigned  as 
error,  they  might  be  so  considered,  but  it  nowhere  ap- 
pears from  the  briefs  that  the  overruling  of  the  motion 
for  a  new  trial  is  Qie  error  relied  on  for  reversal  of  the 
judgment. 

The  assignment  of  errors  is  the  complaint  on-  appeal 
and  the  briefs  must  be  sufficient  to  inform  tlie  court  of 
the  rulings  relied  upon  and  assigned  as  errors,  or  no 
question  is  duly  presented  for  consideration  on  appeal. 
Schroder  v.  Meyer  (1911),  48  Ind.  App.  36,  95  N.  E. 
335;  Chicago,  etc.,  R.  Co.  V.  Newkirk  (1911),  48  Ind. 
App.  349,  93  N.  E.  860;  Griffith  V.  Felts  (1912),  52  Ind. 
App.  268,  99  N.  E.  432;  Harold  V.  Whistler  (1915),  60 
Ind.  App.  504,  111  N.  E.  79;  Teeple  v.  State,  ex  rel. 
(1908),  171  Ind.  268,  274,  86  N.  E.  49;  American  Fi- 
delity  Co.  V.  Indianapolis,  etc.,  Fuel  Co.  (1912),  178 
Ind.  133,  98  N.  E.  709;  Beck  V.  Goar  (1913),  180  Ind. 
81,  86,  100  N.  E.  1. 

The  statement'  under  "Points  and  Authorities"  are 
general  abstract  propositions  which  are  in  no  way  spe- 
cifically applied  to  any  error  assigned  and  relied 

3.  on  for  reversal ;  therefore  the  briefs  present  no 
question  that  can  be  considered.  Palmer  v.  Beall 
(1915),  60#Ind.  App.  208,  110  N.  E.  218;  Board,  etc. 
V.  Ryan  (1915),  183  Ind.  664,  110  N.  E.  58;  Harvey 
V.  French  (1915),  183  Ind.  665, 110  N.  E.  62;  American, 
etc.,  Tin  Plate  Co.  v.  Yonan  (1915),  59  Ind.  App.  700, 
703,  109  N.  E.  922;  German  Fire  Ins.  Co.  V.  Zonker 
(1914),  57  Ind.  App.  696,  702,  108  N.  E.  160. 

It  appears  from  the  briefs  that  the  jury  returned 
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a  verdict  for  appellee  and  that  judgment  was  rendered 
on  tile  verdict.  All  presumptions  are  in  favor  of  the 
action  of  the  trial  court.  No  error  being  shown,  and 
the  time  for  taking  an  appeal  having  expired,  the  judg- 
ment should  be  affirmed.     Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  961. 


Otter  Creek  Coal  Company  v  .  Archer. 

[No.  9,262.    Filed  April  27,  1917.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Instructions. — 
Contributory  Negligence. — Proximate  Cause. — In  a  servant's 
action  for  personal  injuries,  an  instruction  that  the  master 
was  liable  for  his  negligence,  unless  plaintiff  was  guilty  of 
such  negligence  as  proximately  caused  his  injury,  was  not 
objectionable  as  requiring  that  contributory  negligence  be  the 
exclusive  cause  of  the  injury,  as  a  proximate  cause  is  not 
necessarily  the  sole  cause,  but  may  be  one  of  several  concur- 
ring causes  which  are  proximate,    p.  384. 

2.  Master  and  Servant. — Injuries  to  Servant. — Instructions. — 
Duty  to  Inspect  Mine. — Statute. — Scope. — In  a  mine  worker's 
action  for  personal  injuries  predicated  upon  the  act  of  1911 
(Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914),  instructions 
ignoring  the  provisions  of  §8580  Burns  1914,  Acts  1905  p.  65, 
which  require  inspection  of  the  mine  and  notice  of  defects  by 
the  miner,  are  not  erroneous  on  that  ground,    p.  385. 

3.  Master  and  Servant. — Injuries  to  Servant. — Instructions. — 
Duty  to  Inspect  Mine. — Statute. — Scope. — In  an  action  for  per- 
sonal injuries,  where  a  teamster  in  a  mine  charged  that  the 
injury  was  due  to  defective  coal  car  wheels  and  tracks,  the 
action  being  predicated  upon  the  act  of  1911  (Acts  1911  p.  145, 
§8020a  et  seq.  Burns  1914),  instructions  ignoring  the  provisions 
of  §8580  Burns  1914,  Acts  1905  p.  65,  relative  to  the  inspection 
of  mines  and  the  report  of  defects  by  employes, .  are  not 
erroneous  for  that  reason,  since  that  statute  refers  only  to 
dangers  peculiarly  applicable  to  coal  mines  and  did  not  impose 
upon  plaintiff  the  duty  to  report  such  defects  as  were  relied  on. 
p.  385. 

4.  Appeal. — Review. — Harmless  Error. — Instructions. — Cure  by 
Other  Instructions. — Error  in  an  instruction  authorizing  a  re- 
covery if  plaintiff  proved  the  material  allegations  of  his  com- 
plaint without  stating  what  allegations  were  material  was  ren- 
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dered  harmless,  where  the  court  gave  defendant's  requested 
instruction  clearly  stating  the  issues  in  the  case.    p.  886*. 

5.  Trial. —  Instructions. —  Personal  Injuries. —  Damages. —  Con- 
sideration of  Instructions  as  a  Whole. — Where,  in  an  action 
for  personal  injuries,  an  instruction  upon  the  question  of  dam- 
ages which,  when  read  as  a  whole,  confined  the  jury  to  a  con- 
sideration of  the  facts  proved,  defendant  was  not  harmed  by 
including  therein  elements  of  damage  upon  which  there  was  no 
evidence,    p.  386. 

6.  Damages. — Excessive  Damages. — Personal  Injuries. — Where 
plaintiff  in  a  personal  injury  case  sustained  what  is  known 
as  a  "green  break"  of.  one  of  the  bones  of  the  leg,  the  doctor 
bill  was  $15,  the  time  lost  was  three  months,  and  plaintiff's 
wages  were  $2.84  a  day,  a  verdict  for  $750  was  not  excessive, 
since  it  was  not  so  large  as  to  indicate  that  the  jury  acted 
from  prejudice,  partiality,  or  corruption,    p.  387. 

From  Vigo  Superior  Court;  Fred  W.  Beat,  Judge. 

Action  by  Thomas  Archer  against  the  Otter  Creek 
Coal  Company.  From  a  judgment  for  plaintiff,  the.  de- 
fendant appeals.    Affirmed. 

m 

James  Bingham  and  Remster  A.  Bingham,  for  appel- 
lant. 

Charles  S.  Batt  and  Walker  S.  Warner,  for  appellee. 

Ibach,  P.  J. — This  was  an  action  for  damages  for  per- 
sonal injuries  received  by  appellee  while  employed  as 
a  driver  in  appellant's  coal  mine.  From  a  judgment  in 
appellee's  favor  for  $750  appellant  appeals  and  assigns 
as  error  the  overruling  of  its  motion  for  a  new  trial. 

The  second  paragraph  of  complaint  on  which  the 
cause  was  tried  is  predicated  on  the  act  of  1911.  Acts 
1911  p.  145,  §8020a  et  seq.  Burns  1914.  Appellant  an- 
swered by  general  denial. 

It  appears  from  the  complaint  that  appellant  in  the 
operation  of  its  mine  used  a  wooden  track  and  small 
coal  cars  thereon  for  the  purpose  of  handling  and  haul- 
ing the  coal  as  it  was  mined.  On  the  day  of  the  in- 
jury appellee  was  employed  as  a  driver  and  while  taking 
out  a  carload  of  coal  the  car  ran  off  the  track  about 
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fifteen  feet  from  the  face  of  the  coal  and  this  caused 
the  load  of  coal  to  pitch  forward  upon  appellee  and 
thereby  injure  him.  The  negligence  charged,  in  gen- 
eral, is  the  construction  and  maintenance  of  its  wooden 
track  in  room  No.  1  in  a  dangerous  and  unsafe  condi- 
tion, providing  appellee  with  a  defective  car,  and  the 
negligent  loading  of  the  car. 

The  specific  defects  charged  are  that  the  rails  of  the 
tracks  were  warped  and  uneven;  that  they  stuck  up 
and  were  not  securely  fastened  at  the  ends,  causing  the 
cars  to  run  zigzag  fashion  and  greatly  increasing  the 
danger  of  the  cars  leaving  the  track ;  that  the  track  was 
laid  with  a  high  projection  about  fifteen  feet  from  the 
face  of  the  coal,  which  projection  was  about  a  foot  high 
and  very  abrupt  and  had  the  effect  of  throwing  a  car 
forward  with  great  force  and  rapidity  when  it  was 
pulled  over  the  projection  from  either  direction;  that 
the  grade  from  this  projection  was  very  steep ;  that  the 
car  provided  by  appellant  at  the  time  of  the  injury  was 
defective  in  that  the  wheels  were  worn,  warped  and 
cracked,  were  improperly  attached,  were  loose  and  that 
they  wobbled  back  and  forth ;  and  that  the  car  was  al- 
lowed to  remain  in  that  condition  for  a  long  time  prior 
to  the  injury.  It  is  also  averred  that  the  coal  was  care- 
lessly and  negligently  loaded  so  that  it  was  liable  to  and 
did  slide  forward  out  of  the  car. 

The  questions  presented  by  appellant's  brief  relate 
to  the  giving  of,  or  the  refusal  to  give,  certain  instruc- 
tions. Of  the  instructions  given  and  excepted  to,  Nos. 
2,  3,  4,  6,  7,  9,  10,  11,  14,  17,  18,  19,  20,  and  23  are  dis- 
cussed. We  shall  not  attempt,  however,  to  set  out  the 
instructions  in  full  and  will  abridge  and  omit  where 
the  specific  language  used  is  not  essential  to  render  clear 
our  discussion. 

The  objection  to  instruction  No.  2  necessary  to  dis- 
cuss is  the  use  of  the  words  "proximately  caused"  in- 
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stead  of  "proximately  contributed"  in  connection 
1.  with  that  part  of  the  instruction  referring  to  con- 
tributory negligence  on  the  part  of  appellee.  Ap- 
pellant contends  that  the  language  implies  that  the  con- 
tributory negligence  shall  be  the  exclusive  cause.  That 
part  of  the  instruction  reads:  "The  plaintiff  himself  is 
not  required  to  prove  that  he  was  not  guilty  of  con- 
tributory negligence  on  his  part;  but  in  order  to  find 
that  the  plaintiff  was  himself  guilty  of  such  negligence 
as  would"  defeat  his  recovery ;  the  burden  is  on  the  de- 
fendant to  prove  by  a  preponderance  of  all  the  evidence 
in  the  case,  that  the  plaintiff  was  himself  guilty  of  such 
negligence  as  proximately  caused  his  injury;  this,  how- 
ever, can  be  proved  by  any  of  the  evidence  submitted 
in  the  case  by  plaintiff  or  defendant." 

A  proximate  cause  of  a  result  is  not  necessarily  the 
sole  cause,  for  we  may  have  concurring  causes  all  of 
which  are  proximate.  When  one  of  the  concurring 
causes  of  an  injury  is  the  negligence  of  the  plaintiff, 
we  speak  of  it  as  contributory  negligence.  "To  consti- 
tute 'contributory  negligence/  there  must  be  a  want  of 
ordinary  care  on  the  part  of  the  plaintiff  and  a  proxi- 
mate connection  between  that  and  the  injury."  In- 
dianapolis, etc.,  Transit  Co.  V.  Edwards  (1905),  36  Ind. 
App.  202,  74  N.  E.  533 ;  See,  also,  Columbia  Creosoting 
Co.  V.  Beard  (1909),  44  Ind.  App.  310,  89  N.  E.  321. 
The  effect  of  the  instruction,  when  read  as  a  whole,  was 
to  tell  the  jury  that,  if  they  found  that  the  defendant 
was  guilty  of  negligence  proximately  causing  the  in- 
jury, they  should  find  for  the  plaintiff,  unless  the  evi- 
dence showed  that  he  was  guilty  of  negligence  which 
concurred  with  that  of  the  defendant  in  producing  the 
injury.  The  same  objection  is  made  to  instruction  No. 
18,  and  for  like  reason  it  was  not  erroneous  or  mislead- 
ing. 
A  number  of  instructions  are  objected  to  on  the 
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ground  that  they  ignore  the  provisions  of  §8580  Burns 

1914,.  Acts  1905  p.  65,  which  require  appellant  to  inspect 

its  mine  and  the  miner  to  give  notice  of  any  de- 

2.  feet  discovered.  This  action  is  predicated,  as 
before  indicated,  upon  the  act  of  1911,  and  not 
upon  §8580,  supra.    This  we  think  is  a  sufficient 

3.  answer  in  itself  to  appellant's  objections.  But 
if  we  are  incorrect  in  this  conclusion  and  there 

might  be  cases  in  which  the  provisions  of  §8580, 
supra,  could  be  invoked  in  the  consideration  of  cases 
brought  under  the  Employers'  Liability  Act  of  1911, 
still  appellant  could  not  be  aided  thereby,  in  view  of  the 
facts  of  this  case,  because  the  defects  here  relied  upon 
do  not  come  within  the  statute. 

Section  8580,  supra,  refers  to  those  dangers  peculiarly 
applicable  to  coal  mines  which  are  extra  hazardous 
working  places  and,  to  keep  such  mines  as  free  from 
danger  as  possible,  the  statute  requires  the  giving  of  the 
notices  specified  therein,  but  this  statute  does  not  im- 
pose upon  appellee  the  duty  to  report  such  defects  as 
are  relied  on  in  this  action.  This  conclusion,  we  think, 
must  undoubtedly  follow  when  the  history  of  our  min- 
ing legislation  is  considered  in  connection  with  a  proper 
construction  of  the  whole  mining  act  of  1905. 

A  number  of  instructions  upon  the  nonassumption  of 
risk  of  the  dangers  and  defects  inherent  or  apparent  by 
appellee  were  given  and  these  are  objected  to  by  ap- 
pellant. The  instructions,  while  subject  to  seme  criti- 
cism, are  not  in  conflict  with  the  decisions  of  this  and  the 
Supreme  Court  construing  the  act  of  1911,  supra,  in 
such  particular.  Standard  Steel  Car  Co.  v.  Martinecz 
(1916),  —  Ind.  App.  — ,  113  N.  E.  244,  114  N.  E.  94, 
and  cases  cited;  S.  W.  Little  Coal  Co.  v.  O'Brien  (1916), 
63  Ind.  App.  504, 113  N.  E.  465, 114  N.  E.  96,  and  cases 
Vol.  64—25 
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cited;  Deer  V.  Suckow  Co.  (1915),  60  Ind.  App.  277, 110 
N.  E.  700. 

It  was  held  in  Standard  Steel  Car  Co.  V.  Martinecz, 
supra,  following  the  case  last  cited,  that:  "Where 
the  employe,  or  the  complaining  party,  in  case  the 
employe's  injuries  resulted  in  death,  has  proven  a  de- 
fect in  the  working  place,  tool,  implement,  or  appliance 
furnished  by  the  employer  for  the  use  of  the  employe 
and  the  consequent  injury,  a  prima  facie  case  has  been 
made  against  the  employer." 

Instruction  No.  23  is  objected  to  on  the  ground  that  it 
instructs  the  jury  that  damages  are  recoverable  "pro- 
viding the  plaintiff  has  proved  the  material  al- 

4.  legations  of  his  complaint,"  without  stating  what 
allegations  are  material.     The  instruction  may 

properly  be  subject  to  criticism  in  this  respect,  but  in 
view  of  instruction  No.  1  given  at  the  request  of  appel- 
lant, the  defect  was  rendered  harmless,  for  in  that  in- 
struction the  jury  was  clearly  instructed  as  to  the  issues 
in  the  case.  Harrod  V.  Bisson  (1911),  48  Ind.  App.  549, 
558,  93  N.  E.  1093. 

Instruction  No.  24,  upon  the  question  of  damages,  was 

not  erroneous  in  the  particulars  complained  of.    When 

read  as  a  whole,  the  jury  was  confined  to  the 

5.  facts  proved  in  the  case.    No  harm  could  have 
come  to  appellant  by  the  instruction  including 

"loss  from  permanent  impairment  of  his  physical 
powers,"  and  "his  personal  disfigurement,"  in  the  ab- 

» 

sence  of  any  evidence  to  show  such  facts. 

There  is  some  evidence  to  establish  the  material  al- 
legations of  the  complaint,  both  as  to  a  defective  track 
and  with  furnishing  appellee  with  a  defective  car. 
Under  the  evidence  in  this  case,  contributory  negligence 
was  a  question  for  the  jury. 

Appellant  finally  insists  that  the  damages  assessed 
are  excessive;  that  appellee's  injury  was  what -was 
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plaint  was  in  no  way  questioned  below  and  the  case  was  tried 
on  the  theory  that  the  money  sued  for  was  loaned  to  defend- 
ants and  evidence  tending  to  show  that  a  loan  was  admitted 
without  objection,  defendants  cannot  complain  of  variance  in 
the  allegations  of  the  complaint  and  proof,  and  the  court  on 
appeal  will,  if  necessary,  treat  the  complaint  as  amended  to 
correspond  with  the  proof,    p.  391. 

4.  Appeal. —  Review. —  Instructions. — Harmless  Error. — Assum- 
ing Facts. — In  an  action  tried  upon  the  theory  that  plaintiff 
had  loaned  the  money  in  suit  to  defendants,  husband  and  wife, 
an  instruction,  upon  the  issue  of  whether  the  money  was  loaned 
for  the  use  of  one  or  both  defendants,  which  assumed  that  it 
was  loaned  to  the  wife  and  omitted  to  state  the  evidence  in 
reference  to  the  loan,  was  not  erroneous  for  that  reason,  where 
defendants  in  the  appellate  court  admitted  the  loan  to  the  wife, 
p.  391. 

5.  Money  Lent. — Evidence. — Sufficiency. — In  an  action  tried  on 
the  theory  that  the  money  sued  for  was  loaned  to  defendants, 
husband  and  wife,  evidence  showing  that  the  husband  had 
stated  to  plaintiff  that  he  wanted  money  from  him,  that  the 
wife,  at  the  time  she  obtained  the  money,  informed  plaintiff 
that  she  came  at  the  instance  of  the  husband,  and  that  real 
estate  was  purchased  with  the  money  and  title  taken  in  the 
names  of  both  defendants,  was  sufficient  to  support  a  finding 
by  the  jury  that  the  money  was  loaned  for  the  use  of  both 
husband  and  wife.    p.  393. 

From  St.  Joseph  Superior  Court ;  George  Ford,  Judge. 

Action  by  Frank  Wieczorek  against  Frank  Horka  and 
another.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

W.  W.  Bergan,  G.  A.  Farabaugh  and  H.  A  Steis,  for 
appellants. 

W.  A.  Grzesk  and  Slick  &  Slick,  for  appellee. 

Hottel,  J. — The  appellee  filed  in  the  St.  Joseph  Su- 
perior Court  a  complaint  in  one  paragraph,  which,  omit- 
ting caption,  is  as  follows :    "The  plaintiff  complains  of 

the  defendants  and  alleges:    That  on  the  day 

of  August,  1910,  one  Frank  Horka  and  Dora  Horka, 
were  indebted  to  this  plaintiff  in  the  sum  of  Eight  Hun- 
dred (  *     *     *  )  Dollars.    That  on  said  day  the  said 
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Frank  Wieczorek  paid  said  sum  of  money  to  said  de- 
fendants for  the  use  and  benefit  of  this  plaintiff,  and 
said  defendants  then  and  there  promised  and  agreed  to 
pay  said  sum  to  this  plaintiff." 

Appellants  each  filed  a  separate  answer  m  general 
denial.  There  was  a  trial  by  jury  which  resulted  in  a 
verdict  for  appellee  in  the  sum  of  $789.60.  A  separate 
motion  for  new  trial  filed  by  each  appellant  was  over- 
ruled and  these  rulings  are  assigned  a^  error  and  relied 
on  for  reversal. 

In  support  of  their  contention  that  said  motion  should 
have  been  sustained,  appellants  submit  three  reasons 
which  are,  in  effect,  as  follows :  (1)  Because  there  is  a 
variance  between  the  averments  of  the  complaint  and 
the  proof,  in  that  the  complaint  states  a  cause  of  action 
for  money  had  and  received,  while  the  proof  shows 
money  loaned  and  the  instructions  authorized  a  recovery 
on  such  theory.  (2)  Because  of  error  in  the  giving  of 
instructions  Nos.  2  and  3.  (3)  Because  there  is  no  evi- 
dence connecting  Frank  Horka,  the  husband  of  Dora, 
with  the  loan  of  said  money.  These  respective  conten- 
tions will  be  considered  in  the  order  indicated. 

"The  action  for  money  had  and  received  rests  upon 

an  implied  promise,  and  may  be  maintained  against  the 

person  who  has  received  money  either  from  the 

1.  plaintiff  or  from  a  third  person,  under  circum- 
stances which  in  equity  and  good  conscience,  he 
should  not  retain."  Jackson  v.  Creek  (1910),  47  Ind. 
App.  541,  547,  94  N.  E.  416,  418 ;  Field  V.  Brown  (1896) , 
146  Ind.  293,  45  N.  E.  46A;Harbaugh  V.  Tanner  (1904), 
168  Ind.  574,  580,  581,  71  N.  E.  145,  and  cases  there 
cited. 

In  the  case  last  cited  the  court  quotes  with  approval 
from  Lemans  V.  Wiley  (1884),  92  Ind.  436,  as  follows: 
"An  action  of  assumpsit  for  money  had  and  received  is 
an  equitable  remedy  that  lies  in  favor  of  one  person 
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against  another,  when  that  other  person  has  received 
money  either  from  the  plaintiff  himself  or  third  per- 
sons, under  such  circumstances,  that  in  equity  and  good 
conscience  he  ought  not  to  retain  the  same,  and  which, 
ex  aequo  et  bono,  belongs  to  the  plaintiff." 

Assuming  therefore,  without  so  deciding,  that  appel- 
lants are  right  in  their  contention  that  said  complaint 
should  be  construed  as  an  action  of  assumpsit  for  money 
had  and  received^  we  think  that,  under  the  authorities 
cited,  the  evidence  of  a  loan  to  appellant,  Dora  Horka, 
for  herself  and  husband,  of  the  amount  of  the  money 
involved  and  their  failure  or  refusal  to  repay  the  same, 
was  proper  under  such  pleading. 

There  are,  however, .  other  reasons  why  no  available 

error  is  presented  by  the  alleged  variance  complained 

of  by  appellants.    The  complaint  here  involved 

2.  does  not  evidence  any  clear  or  definite  theory  in 
the  mind  of  the  pleader  when  it  was  prepared. 
Some  of  its  averments  lend  support  to  appellants'  con- 
tention that  its  theory  is  that  of  "assumpsit  for  money 
had  and  received,"  but  the  allegation  that  "the  defend- 
ants then  and  there  promised  to  pay  said  sum  to  this 
plaintiff"  being  an  averment  of  an  express  promise  or 
agreement  is,  in  a  sense,  inconsistent  with  the  theory  of 
an  action  for  money  had  and  received,  which,  as  indi- 
cated by  the  authorities,  supra,  strictly  speaking  rests 
on  an  implied  promise.  Said  averment,  however,  is  con- 
sistent with  the  theory  of  a  loan  which  appellants  say 
was  the  theory  adopted  by  the  court  in  its  instructions. 
It  seems  also  that  this  was  the  theory  adopted  by  the 
parties  and  the  court  in  the  introduction  of  the  evidence, 
because  appellants'  contention  is  based  on  the  claim  that 
the  evidence  showed  a  loan.  Where  there  is  uncertain- 
ty or  ambiguity  as  to  the  theory  upon  which  a  pleading 
proceeds,  this  court  will  adopt  the  theory  adopted  at  the 
trial  of  the  case  by  the  parties  and  the  trial  court. 
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Etder  v.  Euler  (1913),  55  Ind.  App.  547,  554, 102  N.  E. 
856,  and  cases  there  cited. 

In  any  event,  the  complaint  was  in  no  way  questioned 

below,  either  by  demurrer  or  by  motion  to  make  more 

certain  and  specific,  and,  so  far  as  the  record  dis- 

3.  closes,  the  evidence  tending  to  show  a  loan  to  ap- 
pellants of  the  money  for  which  the  action  was 

brought  was  admitted  without  objection,  so  that,  if  it 
could  be  said  that  there  was  in  fact  a  departure  or 
variance  in  the  allegations  of  the  complaint  and  the 
proof,  appellants  would  be  in  no  position  to  complain. 
The  case  having  been  tried  on  the  theory  that  the  money 
was  loaned  to  appellants,  and  the  evidence  of  such  loan 
admitted  without  objection,  this  court  would,  if  neces- 
sary, treat  the  complaint  as  amended  to  correspond  with 
the  proof.  Bradley  V.  State  (1905),  165  Ind.  397,  75  N. 
E.  873;  Miller  v.  State  (1905),  165  Ind.  566,  76  N.  E. 
245;  Allen  V.  Hollingshead  (1900),  155  Ind.  178,  57  N. 
E.  917;  Chicago,  etc.,  R.  Co.  v.  Gorman  (1914),  58  Ind. 
App.  381,  106  N.  E.  897,  900 ;  M.  S.  Huey  Co.  V.  John^ 
ston  (1904),  164  Ind.  489,  495,  496,  73  N.  E.  996;  Spur- 
geon  V.  dinger,  ante  176,  115  N.  E.  680. 

The  instructions  are  objected  to  generally  by  appel- 
lants for  the  reason  that  they  are  "upon  the  theory 
that  appellee  loaned  appellants  jointly  $800  in 

4.  money"  but  none  of  them  are  specifically  men- 
tioned and  referred  to  except  Nos.  2  and  3,  which 

are  respectively  as  follows: 

"  *  *  *  2.  It  is  necessary  for  the  plaintiff  to  en- 
title him  to  a  verdict  at  your  hands,  to  prove  by  a  pre- 
ponderance of  the  evidence,  the  essential  allegations  of 
his  complaint ;  that  he  in  fact  loaned  the  money ;  that  it 
is  due;  that  it  has  not  been  repaid  to  him.  It  is  con- 
ceded on  the  part  of  the  defendants,  that  a  verdict  may 
be  rendered  against  one  of  the  defendants,  that  is,  Mrs. 
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Horka,  but  the  contention  is  that  Mr.  Horka,  the  defend- 
ant, her  husband,  is  not  liable  in  this  action  for  the 
reason  that  the  loan  was  made  to  the  woman,  and  was 
not  made  to  both  of  them,  or  not  made  to  the  man. 
Gentlemen,  you  are  to  determine  from  all  the  evidence 
in  the  case  whether  the  money  was  loaned  to  the  defend- 
ant the  woman  or  to  the  defendants,  the  woman  and 
her  husband. 

"  *  *  *  3.  You  are  to  consider  all  this  evidence, 
and  if  your  minds  are  satisfied  by  a  preponderance  of 
the  evidence  that  these  two  defendants — the  man  and 
wife — desired  to  borrow  the  money  for  the  purpose  of 
buying  a  property,  either  together  or  one  of  them,  or  for 
the  purpose  .of  entering  into  a  business,  either  together 
or  one  of  them,  and  for  that  purpose  the  wife  went  to 
the  plaintiff  and  received  the  money,  and  that  her  hus- 
band knew  of  the  fact  that  she  had  gone  for  the  money, 
or  knew  of  the  fact  that  she  had  brought  it  home,  and 
they  had  previously  understood  between  themselves  that 
it  was  for  the  benefit  of  both  of  them,  why,  lie  is  liable 
the  same  as  she  for  that  money." 

Instruction  No.  2  is  objected  to  on  the  ground  that 
"it  assumes  that  the  money  is  loaned,  and  then  omits  to 
state  the  facts  in  evidence  with  reference  to  the  loan." 
No.  3  is  objected  to  on  the  ground  that  it  "assumes  a 
desire  on  the  part  of  both  appellants  to  borrow  the  mon- 
ey and  omits  the  facts  in  evidence  with  respect  to  how 
the  money  was  gotten  and  how  it  was  afterwards  used." 

It  is  significant  that  no  objection  is  made  to  that  part 
of  instruction  No.  2  which  told  the  jury  that  "it  is  con- 
ceded on  the  part  of  defendants  that  a  verdict  may  be 
rendered  against  *  *  *  Mrs.  Horka."  The  absence 
of  such  an  objection  may  be  taken  as  an  implied  admis- 
sion by  appellants  that  they  made  such  concession,  and 
such  concession  is  inconsistent  with  their  present  in- 
sistence that  error  resulted  from  the  ruling  on  Mrs. 
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Horka's  motion  for  new  trial.  In  so  far  as  the  objec- 
tion, supra,  attempted  to  raise  the  question  of  said  in- 
structions being  erroneously  predicated  on  the  theory 
that  appellee  was  entitled  to  recover  if  he  loaned  appel- 
lants the  amount  of  money  for  which  he  sued,  they  are 
disposed  of  by  what  we  have  already  said.  The  loan  of 
the  money  to  Mrs.  Horka  was  admitted  by  her  and  in  ef- 
fect conceded  by  appellants  in  this  court,  so  that  no 
error  resulted  from  the  court's  assuming  such  fact  in 
the  second  instruction,  supra.  The  third  instruction  is 
not  open  to  the  objection,  supra,  made  against  it. 

Finally,  it  is  insisted  that  there  was  no  evidence  in 

any  way  connecting  the  appellant,  Frank  Horka,  with 

said  loan.    Upon  this  question,  the  appellee  testi- 

5.  fied,  in  substance,  that  before  the  loan  was  made, 
on  an  occasion  when  he  was  visiting  at  the  home 
of  Mr.  Horka,  the  latter  told  him  that  "he  wanted  money 
from  me" ;  that  later,  Mrs.  Horka  came  to  his  place  of 
business  and  said  to  him :  "Frank  sent  me  over  and  he 
want  money  from  you";  that  he  then  let  Mrs.  Horka 
have  a  part  of  the  money  and  later  she  came  and  got  an 
additional  sum,  making  in  all  $800 ;  that  later  Mrs.  Hor- 
ka came  to  his  butcher  shop  on  a  Friday  before  Easter 
Sunday  and  brought  him  $204;  that  she  then  said: 
"Frank,  that  is  now  $315,  what  I  give  you  with  my  hus- 
band."  Appellee's  testimony  was  substantially  corrobo- 
rated by  that  of  his  wife.  The  evidence  showed  that 
real  estate  was  purchased  with  said  money,  title  to 
which  was  taken  in  the  names  of  both  Mr.  and  Mrs. 
Horka,  who  are  husband  and  wife.  This  court  cannot 
say  that  the  evidence  indicated  is  not  such  as  to  warrant 
an  inference  that  the  money  which  appellant  let  Mrs. 
Horka  have  was  a  loan  to  her  for  herself,  and  her  hus- 
band, and  hence  cannot  say  that  there  was  no  evidence  to 
sustain  the  verdict  of  the  jury  as  to  any  element  es- 
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sential  to  appellee's  right  to  recover  against  each  ap- 
pellant. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note. — Reported  in  115  N.  E.  949.  Common  counts  in  as- 
sumpsit, 52  Am.  Dec.  751;  57  Am.  Dec.  544.  See  utkV?  (1)  27 
Cyc  849;   (4)  38  Cyc  1670;   (5)  27  Cyc  830. 
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[No.  9,249.    Filed  May  9,  1917.] 

1.  Fraud. — Statements  of  Yalue. — Opinion. — Generally,  repre- 
sentations as  to  values  and  statements  pertaining  to  the  future 
will  not  support  an  action  for  fraud,  although  under  certain 
circumstances  such  statements  may,  be  actionable,     p.  400. 

2.  Appeal. — Review. — Jury  Questions.— Fraud. — Misrepresenta- 
tions.— Whether  representations  as  to  value,  or  statements  per- 
taining to  the  future,  are  affirmations  of  fact,  is  for  the  court 
or  jury  to  determine,  and  the  conclusion  reached  will  not  be 
disturbed  on  appeal,  if  there  is  any  evidence  to  sustain  it. 
p.  400. 

3.  Fraud. — Representations  as  to  Value. — Confidential  Relation. 
— Duty  to  Disclose  Information. — The  rule  that  a  purchaser 
has  no  right  to  rely  upon  the  representations  of  a  vendor  as 
to  the  quality  of  the  property  where  he  has  a  reasonable 
opportunity  for  examination  does  not  apply  where  a  confi- 
dential relation  exists  between  the  parties,  in  which  case  any 
misrepresentation  by  the  party  confided  in  as  to  material  mat- 
ter constituting  an  inducement  to  the  other  party,  and  by  which 
an  undue  advantage  is  taken,  is  fraud  against  which  equity 
will  grant  relief,     p.  401. 

4.  Appeal.  —  Review.  —  Verdict.  —  Conclusiveness.  —  Fraud.  — 
Waiver  of  Right. — Where'  there  is  evidence  to  sustain  the 
charge  that  the  entire  transaction  whereby  plaintiff  was  in- 
duced to  part  with  his  property  was  fraudulent,  and  the  trial 
court  made  a  general  finding  in  his  favor,  the  court  on  appeal 
will  not  hold  that  any  act  alleged  to  have  been  induced  by 
defendant  or  his  agent  in  furtherance  of  their  unlawful  pur-, 
pose  served  as  a  waiver  of  any  of  plaintiff's  prior  rights,  or  as 
a  ratification  of  any  prior  wrong,    p.  401. 

5.  Fraud. — Award  of  Damages. — Evidence. — Sufficiency. — In  an 
action  to  set  aside  a  deed  and  for  damages  on  account  of  fraud, 
although  there  was  no  proof  as  to  any  damage  to  the  real 
estate  or  that  defendant  appropriated  certain  personal  property 
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belonging  to  plaintiff,  as  alleged  in  the  complaint,  the  evidence 
is  sufficient  to  sustain  a  finding  that  plaintiff  was  damaged 
$600  where  it  appears  that  at  the  time  the  deed  was  executed 
defendant  received  from  plaintiff  $900  in  personalty  to  dis- 
charge certain  mortgages  on  the  land  conveyed,  that  the  mort- 
gages were  never  satisfied,  and  that  at  the  time  of  a  subse- 
quent conveyance  of  land  by  plaintiff  to  defendant,  the  latter, 
through  fraud,  secured  from  plaintiff  personal  property  valued 
at  $200.    p.  402. 

6.  Fraud. —  Evidence. —  Inference  from  Circumstances. —  While 
fraud  is  a  question  of  fact  and  cannot  be  inferred  as  a  matter 
of  law,  nor  is  it  ever  presumed,  yet  the  fact  of  fraud  may  be 
inferred  from  circumstances  and  need  not  be  proven  by  direct 
or  positive  evidence,    p.  403. 

7.  Fraud. — Evidence. — Mental  Weakness. — Experience. — In  an 
action  to  set  aside  a  deed  alleged  to  have  been  obtained  by 
fraud,  the  fact  that  plaintiff  was  a  young  man  of  limited  ex- 
perience  and  of  less  than  ordinary  mental  capacity  and  will 
power  might  properly  have  been  considered  in  determining  the 
question  of  fraud,    p.  403. 

8.  Fraud. — Finding. — Evidence. — Sufficiency. — A  finding  by  the 
trial  court,  in  an  action  to  have  a  deed  set  aside,  that  the 
conveyance  was  obtained  by  fraud  is  conclusive  on  appeal, 
where  there  was  some  evidence  to  support  every  material 
allegation  of  the  complaint,     p.  404. 

9.  Principal  and  Agent. — Acts  of  Agent. — Liability  of  Prinr 
cipal. — In  an  action  to  have  a  deed  set  aside  for  fraud,  de- 
fendant, having  admitted  that  another  acted  as  his  agent,  was 
bound  by  the  acts  of  such  agent  done  within  the  real  and 
apparent  scope  of  his  authority,    p.  404. 

10.  Evidence. — Failure  to  Produce  Witness. — Presumption. — 
Where  a  party  has  it  within  his  power  to  produce  a  witness, 
presumably  favorably  disposed  toward  him,  to  explain  a  trans- 
action, and  fails  to  do  so,  the  presumption  is  that  the  testimony 
would  be  unfavorable  to  him.    p.  405. 

11.  Judgment. — Motion  in  Arrest  of  Judgment. — Time  for  Fil- 
ing— x  motion  in  arrest  of  judgment,  to  be  available,  must  be 
filed  before  the  rendition  of  judgment,    p.  406. 

From  Pike  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Eugene  P.  DeMotte  against  Byron  Godwin. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

A.  H.  Taylor  and  E.  P.  Richardson,  for  appellant. 
Frank  Ely  and  H.  W.  Carpenter,  for  appellee. 
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Batman,  J. — Appellee  instituted  this  action  against 
appellant  to  set  aside  a  deed  and  to  recover  damages  on 
account  of  fraudulent  representations  made  by  appel- 
lant and  his  agent,  one  Charles  Rose,  in  a  certain  real 
estate  transaction.  There  were  three  paragraphs  of 
complaint.  The  first  was  dismissed  before  answer,  and 
the  allegations  of  the  second  are  not  necessary  for  the 
determination  of  the  appeal.  So  much  of  the  third  para- 
graph as  is  essential  for  the  determination  of  the  ques- 
tions before  us  is  as  follows :  That  on  April  12,  1913, 
appellee  was  the  owner  in  fee  simple  of  a  farm  in  Pike 
county,  Indiana,  of  58%  acres  (describing  it) ;  that  on 
said  date  appellant  was  the  owner  in  fee  simple  of  a 
farm  in  said  county  of  seventy-nine  acres  (describing 
it)  ;  that  on  said  date  appellee's  said  farm  was  encum- 
bered by  a  mortgage  of  $900,  and  appellant's  said  farm 
was  encumbered  by  a  mortgage  of  $3,000 ;  that  on  said 
date  appellee  was  a  youth  of  twenty-one  years,  inexperi- 
enced in  business  transactions,  and  unacquainted  with 
business  methods,  while  appellant  and  his  said  agent 
were  men  of  mature  years,  of  large  experience  in  busi- 
ness affairs,  and  fully  acquainted  with  business  meth- 
ods; that  appellee  had  been  acquainted  with  appellant 
and  his  said  agent  all  of  his  life  and  for  a  long  time 
prior  to  said  date  had  been  on  very  friendly  terms  with 
them;  that  at  such  time  appellee  knew  of  the  business 
qualifications  and  experience  of  appellant  and  of  his 
agent,  and  believed  them  to  be  honest  and  upright  and 
of  strict  business  integrity.  That  prior  to  April  12, 
1913,  appellant  and  his  agent,  well  knowing  the  youth, 
inexperience,  and  want  of  knowledge  of  business  meth- 
ods on  the  part  of  appellee  and  well  knowing  that  ap- 
pellee believed  that  they  were  his  friends  and  that  he 
relied  upon  and  trusted  them,  availed  themselves  of  such 
trust  and  the  confidence  he  had  in  their  integrity  and 
conspired  together  for  the  purpose  of  defrauding  ap- 
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pellee  and  thereby  to  obtain  from  him  his  farm  and 
other  property  then  belonging  to  him ;  that  in  pursuance 
of  this  conspiracy  appellant  and  his  agent  represented 
to  appellee  that  appellant's  farm  was  very  valuable 
land ;  that  the  same  was  worth  $80  per  acre  and  could 
be  sold  for  that  price ;  that  they  knew  two  or  three  men 
of  that  neighborhood  who  would  pay  that  price  for  the 
farm,  and  that  they  could  sell  it  at  any  time  for  such 
price;  that  prior  to  said  date  they  were  with  appellee 
frequently  and  on  each  occasion  made  such  representa- 
tions to  him.  That  on  said  date  appellant  and  his  agent 
proposed  to  appellee  to  exchange  farms  on  the  basis  of 
$80  per  acre  for  appellant's  land,  and  $40  per  acre  for 
appellee's  land ;  that  if  the  exchange  were  made  on  such 
basis  they  would  immediately  find  a  buyer  who  would 
take  the  land  so  transferred  to  appellee  and  pay  there- 
for the  sum  of  $80  per  acre ;  that  appellant  represented 
to  appellee  that,  because  of  his  friendship  for  him,  he 
would  rather  exchange  farms  with  him  and  then  pro- 
cure the  buyer  at  such  price  than  to  sell  the  land  himself 
for  such  price;  that  appellee's  farm  was  the  size  he 
wanted,  and  that  as  a  friend  to  appellee  he  would  ex- 
change farms  and  immediately  thereafter  sell  the  land 
conveyed  to  appellee  for  $80  per  acre  or  more.  That 
at  the  time  appellee  was  not  well  acquainted  with  land 
values,  but  appellant  and  his  agent  were  well  acquainted 
therewith  and  made  the  representations  in  order  to  in- 
duce and  persuade  appellee  to  exchange  farms  with  ap- 
pellant  for  the  purpose  of  committing  a  fraud  on  appel- 
lee, well  knowing  that  such  representations  were  false ; 
that  appellant's  farm  was  not  worth  $80  per  acre,  and 
that  they  had  no  purchaser  who  would  pay  such  price 
therefor.  That  appellee  believed  appellant  and  his 
agent  were  his  friends;  that  they  were  reputable  men 
of  good  business  judgment;  that  said  representations  so 
made  were  true;  and,  believing  and  relying  on  such 
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statements  and  representations,  agreed  with  appellant 
to  exchange  farms  on  said  basis,  and  deeds  were  made 
on  such  date  to  effect  the  exchange;  that  to  adjust  the 
difference  in  values  on  the  agreed  basis  of  exchange,  ap- 
pellee assumed  the  $3,000  mortgage  on  the  land  con- 
veyed to  him,  executed  to  appellant  an  additional  mort- 
gage thereon  for  $1,000,  and  transferred  to  appellant 
over  $970  worth  of  horses,  mules,  cattle,  and  harness  to 
discharge  a  mortgage  of  $900  on  the  land  which  he  con- 
veyed to  appellant;  that  appellant  did  not  at  any  time 
thereafter  procure  or  furnish  appellee  with  a  purchaser 
who  would  pay  $80  per  acre  for  said  land  and  made  no 
effort  to  do  so.  That  immediately  after  said  convey- 
ances appellant  and  his  agent,  in  further  pursuance  of 
said  conspiracy,  represented  to  appellee  that  his  credi- 
tors were  incensed  and  enraged  because  he  had  made 
the  exchange  of  the  land  and  were  intending  to  combine 
together,  press  all  their  claims,  and  thereby  to  break 
him  up  and  place  him  in  bankruptcy ;  that  he  had  been 
guilty  of  a  fraud  on  his  creditors  and  that  they  were 
going  to  institute  criminal  proceedings  against  him  on 
that  account;  that  he  had  better  leave  home  and  get 
out  of  the  state  before  "the  sun  arose  again,"  and  that 
if  he  did  not  do  so  he  would  be  arrested  and  imprisoned ; 
that  the  best  way  for  him  to  escape  prosecution  and 
punishment  was  for  him  to  deed  said  farm  back  to  ap- 
pellant and  thereby  keep  his  creditors  from  proving  that 
he  had  tried  to  defraud  them  and  stop  any  such  prose- 
cution ;  that  appellant  and  his  said  agent  then  solicited 
a  reconveyance  of  said  land,  promised  to  protect  him, 
and  stated  to  him  that  he  could  come  back  to  Indiana 
as  soon  as  the  trouble  quieted  down,  and  appellant 
would  then  give  back  his  property ;  that  appellant  and 
his  agent  made  these  statements  for  the  purpose  of 
frightening  appellee  and  consummating  their  said  con- 
spiracy, well  knowing  at  the  time  that  the  same  were 
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false.  That  appellee,  still  believing  that  appellant  and 
his  agent  were  his  friends  and  were  trying  to  assist  him 
as  they  pretended,  believed  said  false  representations  to 
be  true,  and  so  believing  became  frightened,  and  by  rea- 
son thereof,  on  July  22,  1913,  reconveyed  said  farm  to 
appellant,  left  the  state,  as  appellant  and  his  said  agent 
had  advised  him  to  do;  that  he  received  no  considera- 
tion whatever  for  the  reconveyance ;  that  when  appellee 
left  the  state  he  had  personal  property,  consisting  of 
horses,  mules,  cows,  hogs,  and  poultry,  amounting  to 
about  $500,  which  appellant  took  into  his  possession  and 
now  has  the  same.  That  a  short  time  after  appellee  had 
left  the  state  he  discovered  that  his  creditors  were  not 
pressing  their  claims  or  attempting  to  prosecute  him  for 
any  crime;  that  appellant  and  his  said  agent  had  false- 
ly represented  the  facts  in  order  to  deceive  and  defraud 
him;  that  he  thereupon  demanded  of  appellant  that  he 
reconvey  to  him  his  farm,  so  conveyed  on  April  12, 1913, 
for  which  he  had  received  no  consideration  whatever, 
and  that  he  deliver  to  him  said  personal  property ;  that 
the  conveyance  was  obtained  from  him  by  fraud  perpe- 
trated by  appellant  and  his  agent,  conspiring  together 
for  such  purpose  to  his  damage  in  the  sum  of  $600. 
The  prayer  is  that  said  deed  executed  by  appellee  to  ap- 
pellant on  April  12,  1913,  be  declared  void  and  ordered 
cancelled,  and  that  appellee  have  judgment  for  $600 
and  costs. 

Appellant  answered  by  general  denial.  Trial  was  had 
by  the  court,  and  on  September  30,  1914,  judgment  was 
rendered  in  favor  of  appellee,  setting  aside  said  deed, 
quieting  appellee's  title,  and  for  $600  damages  and 
costs!  Appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled  on  November  20,  1914.  He  thereupon 
prayed  an  appeal  to  this  court  which  was  granted.  Ap- 
pellant then  filed  his  motion  in  arrest  of  judgment, 
which  was  overruled  on  December  1,  1914.     On  De- 
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cember  11, 1914,  appellant  filed  his  motion  to  modify  the 
judgment,  which  was  overruled  on  said  date.  Proper 
exceptions  were  reserved  by  appellant,  to  the  action  of 
the  court  in  ruling  on  each  of  said  motions,  and  each 
of  such  rulings  are  assigned  in  this  court  as  error.  The 
reasons  assigned  by  appellant  for  a  new  trial  are  that 
the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law. 

On  the  assignment  of  error,  involving  the  action  of 

the  trial  court  in  overruling  the  motion  for  a  new  trial, 

it  is  contended  that  appellee  had  no  right  to  rely 

1.  on  the  representations  of  appellant  and  his  agent 
as  to  values,  or  on  the  promises  made  by  them 

for  the  future;  that  if  he  did  so,  it  was  his  own  fault, 
and  he  cannot,  therefore,  ask  to  be  relieved  from  the 
consequences,  as  such  fact  would  leave  him  without 
remedy.  While  it  is  true,  as  contended  by  appellant, 
that  as  a  rule  representations  as  to  values  and  state- 
ments pertaining  to  the  future  are  not  held  to  be  state- 
ments of  fact  which  will  support  an  action  for  fraud, 
such  rule,  however,  is  not  a  hard  or  fast  one,  but  yields 
to  exceptions  in  its  application.  In  certain  circum- 
stances such  representations  are  called  affirmations  of 
fact,  and  may  be  made  the  grounds  of  an  action  for 
fraud.  Manley  V.  Felty  (1896),  146  Ind.  194,  45  N.  E. 
74;  CuUey  V.  Jones  (1904),  164  Ind.  168,  73  N.  E.  94; 
Boltz  V.  0' Conner  (1909),  45  Ind.  App.  178,  90  N.  E. 
496;  New  V.  Jackson  (1911),  50  Ind.  App.  120,  95  N.  E. 
328;  Ohluoine  V.  P faff  man  (1912),  52  Ind.  App.  357, 100 
N.  E.  777;  Judy  V.  Jester  (1912),  53  Ind.  App.  74,  100 
N.  E.  15.  The  same  rule  applies  as  to  statements  of 
matter  in  the  future.  Hartford  Life  Ins.  Co.  v.  Hope 
(1907),  40  Ind.  App.  354,  81  N.  E.  595,  1088.  Whether 
such  representations  as  to  values,  or  statements 

2.  pertaining  to  the  future,  are  affirmations  of  fact, 
is  a  question  to  be  determined  by  the  court  or 
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jury  trying  the  cause,  and  such  determination  is  bind- 
ing on  this  court,  if  there  be  any  evidence  to  sustain  the 
same,  Culley  v.  Jones,  supra;  Hartford  Life  Ins.  Co.  V. 
Hope,  supra;  New  V.  Jackson,  supra;  Stauffer  v.  HuSr 
wick  (1911),  176  Ind.  410,  96  N.  E.  154,  Ann.  Cas. 
1914A  951.  In  this  case  the  court  heard  the  evidence  in 
this  regard,  and  evidently  found  that  such  representa- 
tions and  statements  were  affirmations  of  fact.  The  evi- 
dence is  of  such  a  character  that  we  cannot  say  that  the 
court  erred  in  reaching  such  conclusion,  and  hence  we 
are  bound  thereby. 

Appellant  also  seeks  to  apply  the  rule  that  a  pur- 
chaser has  no  right  to  rely  upon  the  representations  of 
a  vendor  as  to  the  quality  of  the  property,  where 

3.  he  has  a  reasonable  opportunity  of  examining  the 
same  and  of  judging  for  himself  as  to  its  quali- 
ties. Cagney  V.  Cuson  (1881),  77  Ind.  494.  This  rule, 
however,  has  no  application  where  a  party  to  a  contract 
places  a  known  trust  and  confidence  in  the  other  party 
and  acts  on  his  opinion.  In  such  case  any  misrepresen- 
tation by  the  party  confided  in  as  to  a  material  matter 
constituting  an  inducement  or  motive  to  the  act  of  the 
other  party  and  by  which  an  undue  advantage  is  taken 
of  him,  is  regarded  as  a  fraud  against  which  equity  will 
relieve.  Givan  v.  Masterson  (1898),  152  Ind.  127,  51 
N.  E.  237;  Ray  V.  Baker  (1905),  165  Ind.  74,  74  N.  E. 
619 ;  Grim  V.  Griffith  (1904) ,  34  Ind.  App.  559,  73  N.  E. 
197;  Calahan  V.  Bunker  (1912),  51  Ind.  App.  436,  99 
N.  E.  1021;  Firebaugh  V.  Trough  (1914),  57  Ind.  App. 
421, 107  N.  E.  301. 

It  is  also  contended  that  the  evidence  shows  that  ap- 
pellee lived  on  the  farm  conveyed  to  him  by  appellant 
for  over  three  months,  without  making  any  com- 

4.  plaint,  and  then  sold  it  back  to  appellant;  that 
by  such  acts  appellee  will  be  deemed  to  have 

Vol.  64—26 
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waived  any  fraud  in  the  first  trade  and  to  have  ratified 
the  same,  and  that  inasmuch  as  there  is  no  claim  that 
the  last  deed  made  by  appellee  to  appellant  ought  to  be 
set  aside,  he  cannot  recover  in  this  action.  The  appar- 
ent theory  of  the  third  paragraph  of  complaint  is  that 
the  whole  transaction  involving  the  execution  of  both 
deeds  by  appellee  to  appellant,  was  carried  out  in  pur- 
suance of  a  fixed  design  to  defraud  appellee.  There  is 
evidence  to  support  such  a  theory  and,  since  the  trial 
court  made  a  general  finding  in  favor  of  appellee,  we 
would  not  be  justified  in  holding  that  any  act  of  appel- 
lee alleged  to  have  been  induced  by  appellant  or  his 
agent  in  furtherance  of  their  unlawful  purpose  served 
as  a  waiver  of  any  prior  right,  or  as  a  ratification  of  any 
prior  wrong. 

Appellant  further  contends  that  there  is  no  evidence 
to  support  the  finding  that  appellee  was  damaged  in  the 

sum  of  $600.    He  bases  this  contention  on  the 
5.    fact  that  there  was  no  proof  as  to  any  damage 

to  the  real  estate  and  on  the  failure  to  prove  that 
appellant  took  any  of  appellee's  personal  property  when 
he  left  the  state,  as  alleged  in  the  complaint,  and  hence 
that  there  is  no  foundation  for  a  judgment  against  ap- 
pellant for  such  amount.  If  we  concede  that  there  is  a 
total  absence  of  proof  as  to  the  taking  of  such  property 
when  appellee  left  the  state,  still  there  was  ample  evi- 
dence to  support  the  finding  and  judgment.  The  evi- 
dence tends  to  prove  that  when  the  first  conveyance  was 
made  appellant  received  from  appellee  about  $900  worth 
of  personal  property  to  discharge  certain  mortgages  on 
the  land  conveyed  to  him,  but  that  such  mortgages  have 
not  been  discharged.  It  appears  that  appellee  received 
from  appellant  about  $200  worth  of  personal  property 
when  the  last  conveyance  was  made,  but  this  still  leaves 
an  actual  loss  to  appellee,  proper  to  be  considered  in  as- 
sessing damages  of  more  than  $600,  without  considering 
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any  other  damages  which  he  may  have  sustained  arising 
from  such  fraud.  The  evidence  is  ample  to  sustain  the 
amount  of  damages  assessed. 

We  recognize  the  rule  that  fraud  is  a  question  of  fact 

and  cannot  be  inferred  as  a  matter  of  law;  and  that 

it  is  never  presumed,  but  must  be  clearly  proven 

6.  by  the  party  making  the  charge,  as  the  presump- 
tion-of  law  is  always  against  bad  faith.  Never- 
theless the  fact  of  fraud  .may  be  inferred  from  circum- 
stances  and  need  not  be  proven  by  direct  or  positive  evi- 
dence.' Wallace  V.  Mattice  (1889) ,  118  Ind.  59, 20  N.  E. 
497;  Woods  V.  Shearer  (1914),  56  Ind.  App.  650,  105 
N.  E.  917;  Gillispie  V.  Darroch  (1914),  57  Ind.  App. 
482,  107  N.  E.  475 ;  /.  M.  Robinson,  etc.,  Co.  V.  Stalcup 
(1914),  58  Ind.  App,  370,  106  N.  E.  395.    There  was 

evidence  from  which  the  trial  court  might  have 

7.  inferred  that  appellee  was  not  only  a  young  man 
of  limited  experience,  but  one  of  less  than  ordi- 
nary mental  capacity  and  will  power.  If  so,  such  fact 
may  have  been  properly  considered  in  determining  the 
question  of  fraud.  Tucker  V.  Roach  (1894),  139  Ind. 
275,  38  N.  E.  822;  Yount  V.  Yount  (1896),  144  Ind.  133, 
43  N.  E.  136;  CuUey  v.  Jones,  supra.  There  was  al$o 
evidence  from  which  the  court  may  have  inferred  that 
appellee  reposed  confidence  in  appellant  and  his  agent, 
by  reason  of  their  more  mature  years,  larger  business 
experience,  long  acquaintance,  and  apparent  friendship, 
and  this  inference  may  have  had  its  influence  in  the  con- 
clusion reached^  The  court  may  have  given  weight  to 
the  evidence  which  tends  to  prove  that  appellant  and 
his  agent  attempted  to  conceal  from  the  mother  of  ap- 
pellee, with  whom  he  was  living,  the  purpose  of  their 
visits  to  his  home;  that  the  agent  of  appellant,  on  the 
day  the  first  trade  was  consummated,  sought  to  render 
appellee  more  pliable  in  his  hands  by  inducing  him  to 
drink  intoxicants ;  that  he  was  so  affected  thereby  that 
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on  reaching  home,  after  the  deeds  were  exchanged,  he 
turned  his  horse  loose  in  the  barn  with  saddle  and  bridle 
on  and  allowed  it  to  so  remain  for  the  night,  and  that 
on  entering  the  house  he  was  so  stupefied  that  his  mother 
was  unable  to  induce  him  to  talk ;  that  soon  afterwards 
appellant  and  his  agent,  realizing  appellee's  confidence 
in  them  and  their  influence  over  him,  began  to  make 
false  statements  to  appellee,  with  reference  to  threat- 
ened criminal  prosecutions  by  his  creditors  ai>d  thereby- 
frightened  him  into  a  reconveyance  of  the  land  to  ap- 
pellant and  flight  from  the  state,  in  order  to  avoid  im- 
prisonment; that  at  the  time  of  the  exchange  of  land 
in  April,  1913,  appellee  owned  real  and  personal  prop- 
erty of  the  net  value  of  about  $1,800,  and  as  a  result  of 
the  dealings  induced  by  the  alleged  fraud,  on  the  part 
of  appellant  and  his  agent,  appellee,  by  July  of  the  same 
year,  was  stripped  of  all  his  property,  except  two  west- 
ern horses,  an  old  spring  wagon  and  harness  of  the 
probable  value  of  $200.  The  evidence  in  this  case  was 
almost  wholly  oral.    Much  of  it  was  undisputed, 

8.  and  if  the  court,  after  hearing  all  the  evidence 
as  well  as  observing  the  demeanor  of  the  wit- 
nesses on  the  stand,  was  satisfied  that  the  preponder- 
ance of  such  evidence  established  fraud  on  the  part  of 
appellant  in  procuring  the  conveyance  in  question  from 
appellee,  and  so  determined  by  its  finding,  we  are  bound 
thereby,  inasmuch  as  it  clearly  appears  that  there  was 
some  evidence  to  support  every  material  allegation  of 
the  complaint. 

It  may  be  well  to  note  that  some  of  the  representa- 
tions made  and  acts  done  on  which  appellee  relies  to 
establish  fraud  were  made  and  done  by  one 

9.  Charles  Rose,  as  appellant's  agent.     Appellant 
denies  knowledge  as  to  some  of  these,  but  admits 

that  Rose  acted  as  his  agent  in  trading  his  land  to  ap- 
pellee.   This  being  true,  appellant  was  bound  by  the 
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acts  of  his  agent,  done  within  the  real  and  apparent 
scope  of  his  authority.  Wolfe  V.  Pugh,  Admz.  (1885), 
101  Ind.  293;  Nichols  V.  Colgan  (1892),  130  Ind.  341,  30 
N.  E.  301;  O.  M.  Cockrum  Co.  v.  Klein  (1905),  165  Ind. 
627,  74  N.  E.  529 ;  Beem  V.  Lockhart  (1890) ,  1  Ind.  App. 
202,  27  N.  E.  239;  Maywood  Stock,  etc.,  Co.  V.  Pratt 
(1915) ,  60  Ind.  App.  131, 110  N.  E.  243. 

It  is  significant  that  appellant  admits  in  his  evidence 
that  he  had  knowledge  that  the  complaint  in  this  case 

charged  that  he  and  his  agent,  Rose,  had  con- 
10.    spired  to  defraud  appellee  of  his  property;  that 

Rose  was  still  residing  in  Pike  county  when  this 
suit  was  filed,  and  he  informed  him  of  the  charges,  made 
in  the  complaint  against  them,  but,  notwithstanding  the 
seriousness  of  the  charges,  he  made  no  effort  to  secure 
the  attendance  of  Rose  as  a  witness  or  to  secure  his  evi- 
dence by  other  means.  It  has  been  held  that  where  a 
party  has  it  within  his  power  to  produce  a  witness,  pre- 
sumably favorably  disposed  toward  him,  to  explain  a 
transaction,  and  fails  so  to  do,  the  presumption  is  that 
the  testimony  if  produced  would  be  unfavorable  to  him. 
Indiana  Union  Traction  Co.  V.  Scribner  (1910),  47  Ind. 
App.  621,  93  N.  E.  1014;  Judy  v.  Jester,  supra;  Hin- 
shaw  V.  State  (1896),  147  Ind.  334,  47  N.  E.  157;  Lee 
v.  State  (1900),  156  Ind.  541,  60  N.  E.  299.  It  may  be 
said  with  reason  that  a  like  presumption  arises  where  a 
party  knows  of  such  a  witness  whose  testimony  might 
be  procured  by  reasonable  effort  and  makes  no  effort  to 
secure  the  same.  Where  a  party  thus  circumstanced 
fails  to  make  any  effort  in  that  regard,  it  raises  a  pre- 
sumption against  him.  See  authorities  last  cited,  supra. 
The  evidence  in  this  case  as  to  such  facts,  tends  strong- 
ly to  support  the  decision  of  the  court.  We  therefore 
conclude,  on  a  consideration  of  the  whole  evidence,  that 
the  trial  court  did  not  err  in  overruling  appellant's  mo- 
tion for  a  new  trial. 
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Appellant  also  assigns  as  error  the  action  of  the  court 

below  in  overruling  his  motion  in  arrest  of  judgment. 

The  record  discloses  that  such  motion  was  filed 

11.  after  the  rendition  of  the  judgment,  and  at  a  sub- 
sequent term.  The  court,  therefore,  did  not  com- 
mit error  in  overruling  the  same,  since  such  motion  to 
be  available  must  be  filed  before  judgment  is  rendered. 
Smith  V.  State,  ex  rel.  (1895),  140  Ind.  343,  39  N.  E. 
1060 ;  Blaemire  V.  Barnes  (1909),  173  Ind.  657,  91  N.  E. 
232;  New  Albany,  etc.,  Mills  Co.  V.  Senior  (1913),  53 
Ind.  App.  453, 101  N.  E.  1025. 

The  only  remaining  error  assigned  relates  to  the  ac- 
tion of  the  court  below  in  overruling  appellant's  motion 
to  modify  the  judgment.  The  third  paragraph  alleges 
facts  ou  which  a  judgment  for  damages  was  authorized. 
The  evidence  sustains  the  amount  assessed.  It  follows 
that  the  court  did  not  err  in  overruling  such  motion. 

We  find  no  reversible  error  in  the  record.  Judgment 
affirmed. 

Note— Reported  in  116  N.  E.  17.  See  under  (1)  20  Cyc  20, 
51;  20  Cyc  52;  (6)  20  Cyc  122,  143;  (7)  20  Cyc  117;  (9)  2  C. 
J.  855.  Action  for  fraudulent  representation  in  respect  to  real 
estate  value,  18  Am.  St.  556. 
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[No.  9,291.    Filed  May  11,  1917.] 

1.  Appeal. — Briefs. — Sufficiency. — Presenting  Objections  to  Com- 
plaint.— Grounds  of  objection  to  a  complaint,  set  forth  in  the 
memorandum  accompanying  the  demurrer,  are  waived  on  ap- 
peal where  not  presented  by  appellant's  briefs,     p.  408. 

2.  Fraud. —  Action. —  Complaint. —  Sufficiency. —  Matters  Within 
Defendant's  Knowledge. — Where  a  complaint,  in  an  action  to 
recover  damages  for  fraud,  alleged  that  defendant,  the  owner 
of  a  newspaper  agency,  falsely  and  fraudulently  represented 
to  plaintiff  that  he  controlled  the  sale  of  certain  newspapers 
in  the  city  where  the  business  was  located  and  could  transfer 
such  right  to  a  purchaser  of  the  business,  and  that  by  reason 
of  such  false  representations  plaintiff  was  induced  to  pur- 
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chase  the  agency,  which  was  worthless,  such  complaint  is  suffi- 
cient, and  not  objectionable  as  showing  the  buyer's  lack  of 
diligence,  since  the  representations  made  were  as  to  matters 
peculiarly  within  the  seller's  knowledge  and  plaintiff  was  war- 
ranted in  relying  on  such  statements,    pp.  408, 410. 

3.  Fraud. — Action. — Complaint. — Sufficiency. — Misreading  Con- 
tract.— In  an  action  to  recover  damages  for  fraud,  where  the 
complaint  alleged  that  the  seller  of  a  newspaper  agency  was 
relied  on  by  the  buyer,  who  was  blind,  to  prepare  the  contract 
for  the  sale  of  the  business,  and  that  the  seller  falsely  and 
fraudulently  misread  the  contract  to  the  buyer,  misstating  its 
terms  for  the  purpose  of  inducing  the  sale,  such  allegation 
sufficiently  averred  a  positive  fraud  and  was  not  objectionable 
as  showing  the  buyer's  lack  of  diligence,     pp.  410, 412. 

4.  Fraud. — Written  Contract. — Misstatement  of  Terms. — Duty 
of  One  Unable  to  Read. — Where  one  who  cannot  read  enters 
into  a  written  contract,  a  portion  of  which  is  misread  to  him 
by  the  other  party,  he  is  not  charged  by  the  part  correctly 
read  which  puts  him  upon  inquiry,  nor  with  the  duty  to  pro- 
cure someone  in  whom  he  has  confidence  to  read  the  contract 
for  him.    p.  412. 

5.  Fraud. — Necessity  for  Diligence. — Application  of  Rule. — In- 
tentional Fraud. — The  rule  that,  when  one  of  two  apparently 
innocent  persons  must  suffer  a  loss  for  which  neither  was 
intentionally  responsible,  the  diligent  will  be  favored,  does  not 
apply  where  one  has  intentionally  and  successfully  perpetrated 
a  positive  fraud,     p.  413. 

6.  Appeal. — Briefs. — Sufficiency. — Presenting  Instructions  for 
Review. — General  statements  in  appellant's  briefs  that  the  evi- 
dence and  instructions  were  outside  the  issues,  but  not  indi- 
cating in  the  points  and  authorities  the  evidence  or  instruc- 
tions claimed  to  be  outside  the  issues,  present  no  question  for 
review,    p.  413. 

7.  Appeal.  —  Briefs.  —  Sufficiency. — Points  and  Authorities. — 
Where  appellant  in  one  of  the  points  of  his  brief  challenges 
the  ruling  of  the  trial  court  on  each  of  the  instructions  given 
and  refused  and  follows  with  general  propositions  of  law,  none 
of  which  are  applied  to  any  particular  instruction,  nor  is  any 
instruction  pointed  out  in  the  points  and  authorities  as  being 
objectionable  or  erroneous,  no  question  is  presented  for  review, 
p.  414. 

From  Madison  Superior  Court ;  Willis  S.  Ellis,  Judge. 

Action  by  Charles  F.  Haney  against  Ira  F.  Miller. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 
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Af.  A.  Chipman  and  A.  H.  Vestal,  for  appellant. 
James  A.  May,  for  appellee. 

Hottel,  J. — The  appellant  appeals  from  a  judgment 
in  appellee's  favor  for  $875,  in  an  action  brought  by  the 
latter  to  recover  damages  alleged  to  have  been  sustained 
by  him  on  account  of  a  fraudulent  sale  to  him  by  appel- 
lant of  a  newspaper  agency  in  the  city  of  Vincennes, 
Indiana,  The  issues  of  fact  were  tendered  by  a  com- 
plaint in  two  paragraphs  and  a  general  denial  thereof. 
A  demurrer  to  each  paragraph  of  complaint,  and  a  mo- 
tion for  new  trial,  filed  by  .appellant,  were  each  over- 
ruled, and  each  of  these  rulings  is  separately  assigned 
as  error  in  this  court  and  relied  on  for  reversal. 

The  memorandum  accompanying  said  demurrer  con- 
tains numerous  grounds  of  objection  to  each  of  said 
paragraphs  of  complaint,  but  appellant  in  his 

1.  brief  presents  but  one  objection  against  the  first 
paragraph  and  two  against  the  second  para- 
graph. The  others  will  be  treated  as  waived.  Pitts- 
burgh, etc.,  R.  Co.  V.  Greb  (1904),  34  Ind.  App.  625,  73 
N.  E.  620;  Wolf  v.  Akin  (1913),  55  Ind.  App.  589,  591, 
104  N.  E.  308,  and  cases  cited. 

As  against  the  first  paragraph,  it  is  insisted  that  its 
averments  affirmatively  show  such  "negligence,  care- 
lessness or  gross  indifference  on  the  part  of  the 

2.  plaintiff  relative  to  the  things  complained  of" 
that  he  "cannot  recover."  This  ground  of  objec- 
tion is  a  departure  at  least  from  the  letter  of  any 
ground  contained  in  the  memorandum,  but,  assuming 
that  those  contained  in  such  memorandum  are  suffi- 
ciently comprehensive  to  include  it,  the  averments  of  the 
first  paragraph  furnish  a  complete  answer  to  the  ob- 
jection. Without  attempting  to  allege  all  or  in  detail 
the  averments  of  said  paragraph,  it  is  sufficient  to  say 
that  it  alleges  in  substance  that  appellant  was  the  owner 
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of  the  business  called  the  Vincennes  News  Agency,  and 
as  such  had  the  agency  for  and  carried  on  the  business 
of  buying  and  selling  daily  and  Sunday  newspapers; 
that  he  was  the  representative  and  agent  in  Vincennes 
for  a  large  number  of  newspapers,  nine  of  them  being 
specifically  mentioned,  published  at  Indianapolis,  Cin- 
cinnati, St.  Louis,  Chicago,  and  other  cities,  and  had  the 
exclusive  right  to  the  sale  in  said  city  of  Vincennes  of 
a  number  of  such  papers,  under  contracts  with  the 
publishers  thereof;  that  by  these  contracts  he  bought 
papers  at  wholesale  and  sold  them  to  the  citizens  of  Vin- 
cennes ;  that  appellant  well  knew  that  he  could  not  trans- 
fer to  appellee  any  right  to  purchase  or  control  the  sale 
of  said  papers  in  said  city,  but  nevertheless  falsely  and 
fraudulently  represented  to  appellee  that  he  could  and 
would  transfer  to'  appellee  such  agency  and  the  exclu- 
sive right  to  buy  and  sell  all  of  said  papers  in  said  city, 
and  the  full  and  complete  right  to  manage,  own  and  con- 
trol and  operate  said  business,  and  control  the  sale  of  all 
of  said  papers  in  the  city  of  Vincennes ;  that  said  busi- 
ness was  prosperous  and  paying,  and  said  agencies  were 
worth  much  more  than  $1,200.  This  paragraph  further 
alleges  that  appellant  was  totally  blind  and  was  a 
stranger  in  said  city,  with  no  friends  or  acquaintances 
therein,  which  facts  were  well  known  to  appellant ;  that 
said  representations  were  false  and  well  known  to  be  so 
when  made  by  appellant,  and  were  made  with  the  fraud- 
ulent purpose  and  intent  of  inducing  appellee  to  pur- 
chase appellant's  business  and  agency,  and  with  the  in- 
tent and  purpose  of  defrauding  and  cheating  appellee  , 
out  of  the  said  sum  of  $1,200;  that  appellee  relied  on 
said  representations  and  believed  them  to  be  true  and 
by  them  was  induced  to  purchase  appellant's  said 
agency  and  business,  and  to  pay  him  therefor  said  sum 
of  $1,200;  that  appellee  paid  said  sum  and  undertook 
to  take  over  said  business ;  that  the  publishers  of  several 
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newspapers  denied  appellant's  right  to  make  such  pre- 
tended sale  and  transfer,  and  refused  to  recognize  it; 
that  appellant  had  no  right,  power  or  authority  to  sell 
or  transfer  said  agency,  and  in  fact  gave  to  appellee 
nothing  of  value  for  the  $1,200  received  from  him ;  that, 
relying  upon  such  representations,  appellee  paid  ap- 
pellant $1,200,  etc. 

It  is  apparent  from  these  averments  that  whatever 
right  or  ability  appellant  had  to  sell  or  otherwise  dis- 
pose of  said  agency  and  his  business  of  buying 

2.  and  selling  said  papers  thereunder,  was  a  matter 
peculiarly  within  his  knowledge.     Under  such 

circumstances,  appellee  was  warranted  in  relying  on 
his  representation  concerning  it.  Shaeffer  v.  Sleade 
(1844),  7  Blackf.  178;  Harvey  v.  Smith  (1861),  17  Ind. 
272;  Bloomer  v.  Gray  (1894),  10  Ind.  App.  326,  37  N. 
E.  819;  Coulter  V.  Clark  (1902),  160  Ind.  311,  66  N.  E. 
739;  Rose  V.  Hurley  (1872),  39  Ind.  77;  Jones  V.  Hath- 
away (1881),  77  Ind.  14;  Paxton,  etc.,  Co.  V.  Mundell 
(1915),  62  Ind.  App.  45, 112  N.  E.  546;  New  V.  Jackson 
(1911),  50  Ind.  App.  120,  95  N.  E.  328;  Judy  V.  Jester 
(1912),  53  Ind.  App.  74,  100  N.  E.  15;  Firebaugh  V. 
Trough  (1914),  57  Ind.  App.  421,  107  N.  E.  301;  Cha- 
ney,  Admr.,  v.  Wood  (1916),  63  Ind.  App.  687, 115  N.  E. 
333;  Godwin  V.  DeMotte  (1917),  ante  394,  116  N. 
E.  17.  As  against  the  objection  urged,  the  first  para- 
graph of  complaint  is  sufficient. 

The  second  paragraph  of  complaint  contains  substan- 
tially all  of  the  averments  of  the  first,  indicated  supra, 
and  in  addition  alleges  in  substance  that  appellee 

3.  trusted  the  appellant  to  prepare  a  written  con- 
tract for  the  sale  of  his  said  business  and  agency ; 

that  appellant  prepared  the  same,  and  then  falsely, 
fraudulently,  purposely  and  designedly  misread  it  to  ap- 
pellee. The  contract  so  prepared,  substituting  "M" 
where  the  words  "Ira  F.  Miller,"  or  "party  of  the  first; 
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part,"  either  or  both,  are  used  therein,  and  "H"  where 
"C.  F.  Haney,"  or  "party  of  the  second  part,"  either  or 
both,  are  used  therein,  is  as  follows: 

"This  contract  made  by  M  and  H  witnesseth  that 
M  sells  arid  delivers  to  H  his  newspaper  business 
for  the  city  of  Vincennes,  Indiana,  with  all  equip- 
ment as  now  owned  and  operated  by  him,  clear  of 
all  incumbrances  for  the  sum  of  Twelve  Hundred 
(*  *  *)  Dollars,  the  receipt  of  which  is  hereby 
acknowledged,  on  the  following  conditions:  The 
said  H  is  to  take  charge  and  possession  of  said  busi- 
ness on  August  1,  1913,  and  to  own  and  operate  the 
same  as  his  own,  but  to  use  M's  name  in  getting 
his  papers  from  the  publishers,  and  H  agrees  to 
keep  his  bills  paid  promptly  at  the  end  of  each 
month,  and  at  any  time  he  fails  to  meet  his  bills 
that  are  made  in  M's  name  M  has  the  privilege  of 
paying  them  and  selling  and  transferring  said 
agency  to  other  parties,  and  after  taking  out 
amount  of  all  bills  paid  by  M,  then  pay  what,  if  any 
remains,  to  H  (And  it  is  further  agreed  that  at  any 
time  that  H  can  give  to  the  different  news  publish- 
ing companies  that  furnish  this  agency  papers  a 
bond  acceptable  to  them,  and  they  will  transfer  the  . 
agency  to  H  then  M  shall  release  and  help  make  the 
transfer  after  receiving  any  moneys  he  may  have 
paid  for  H). 

"This  contract  made  in  duplicate  this  July  24th, 
1913. 

Ira  F.  Miller 

his 
C.  F.  +  Haney." 
mark 

Appellant  did  not  read  to  appellee  the  last  clause  of 
said  contract,  (placed  in  parentheses,  supra),  but  in- 
stead thereof  appellant  falsely  and  knowingly  read  it  to 
appellee  and  stated  to  him  that  it  read  as  follows: 

"It  is  further  agreed  that  if  the  different  News 
Publishing  Companies  refuse  to  furnish  the  said 
second  party  the  papers  and  will  not  transfer  the 
agency  to  the  second  party,  that  the  first  party  shall 
repay  to  the  second  party  all  moneys  he  shall  have 
paid  to  the  first  party." 
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Appellee  relied  on  the  statement  of  appellant  that  the 
contract  contained  the  provision  last  set  out,  and  so  be- 
lieving, and  having  no  knowledge  or  information  to  the 
contrary,  signed  the  contract  and  paid  to  appellant 
$1,200.  Appellant  knew  that  the  contract  as  written 
did  not  contain  said  provision,  but  fraudulently  stated 
to  appellee  that  it  did  for  the  purpose  of  cheating  and 
defrauding  appellee. 

Appellant  does  not  make  his  objections  to  this  second 
paragraph  very  clear,  but,  as  we  interpret  them,  they 
are  to  the  following  effect:     (1)  Where  the  fraud  relied 

on  is  based  upon  the  execution  of  a  written  con- 
4.    tract,  the  plaintiff,  if  he  can  himself  read,  and 

fails  to  read  such  contract,  is  guilty  of  such  negli- 
gence as  will  defeat  recovery ;  and  if  he  cannot  read,  he 
must  have  "some  one  in  whom  he  has  a  right  to  impose 
confidence  and  trust"  to  read  it,  for  him,  and  his  fail- 
ure to  procure  such  other  person  to  read  it  for  him  is 
such  negligence  as  will  defeat  his  recovery,  unless  by 
some  trick  or  artifice  practiced  by  the  defendant  he 
was  induced  not  to  have  it  read  by  such  other  person. 
(2)  That  a  plaintiff  who  cannot  himself  read  and 
who  seeks  to  recover  damages  for  alleged  fraud  perpe- 
trated on  him  in  the  execution  of  a  written  contract  by 
the  false  representation  and  reading  of  its  contents,  will 
be  charged  with  any  part  of  the  contents  of  such  con- 
tract correctly  represented  and  read  to  him  which  puts 
him  on  inquiry;  and  his  failure  to  make  such  inquiry 
will  defeat  his  recovery  for  damages  for  any  imposi- 
tion which  might  have  been  disclosed  and  avoided  by 
such  inquiry. 

Appellant  has  cited  no  case,  and  we  know  of  none  sup- 
porting his  contention.    The  averments  indicated  supra 

show  a  positive  fraud  perpetrated  by  appellant 
3.    on  appellee  in  the  representation  and  reading  of 

the  contents  of  said  written  contract  whereby 
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appellant  negotiated  said  sale  of  his  business  for  said 
sum  of  $1,200. 

For  the  purposes  of  determining  which  of  two  appar- 
ently innocent  persons  should  suffer  a  loss  for  which 
neither  was  intentionally  responsible,  a  court 

5.  may  very  properly  invoke  the  rule  of  law  which 
favors  the  diligent  rather  than  the  negligent, 

careless  or  indifferent;  but  both  reason  and  justice  ap- 
peals to  the  conscience  of  a  court  against  the  applica- 
tion of  such  rule  for  the  purpose  of  enabling  or  assist- 
ing one  who  has  intentionally  and  successfully  perpe- 
trated a  positive  fraud,  in  the  manner  indicated  in  said 
second  paragraph  of  complaint,  in  retaining  the  profits 
of  his  fraud.  Kemery  v.  Zeigler  (1911),  176  Ind.  660, 
96  N.  E.  950,  954,  and  cases  cited ;  1  Bigelow,  Fraud  522- 
526.  The  law  governing  cases  of  this  character,  as  ex- 
pressed in  the  decisions  herein  cited,  leave  no  doubt  as 
to  the  sufficiency  of  each  of  the  paragraphs  of  com- 
plaint as  against  each  of  the  objections  indicated. 

Appellant  next  challenges  the  action  of  the  trial  court 

in  overruling  his  motion  for  new  trial,  and  in  his  first 

point  or  proposition  thereunder,  states  the  first 

6.  three  grounds  of  said  motion,  viz. :  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  is  con- 
trary to  law,  and  is  contrary  to  the  law  and  the  evi- 
dence. This  point  is  followed  with  a  statement  that, 
"no  verdict  can  stand  or  rest  upon  evidence  outside  the 
issues  in  a  cause,  that  not  only  evidence  outside  the  is- 
sues is  void  but  all  instructions  outside  of  the  issues  are 
erroneous."  The  legal  propositions  announced  are  not 
pertinent  to  the  alleged  erroneous  rulings  under  which 
they  are  cited,  and  if  they  were,  there  is  no  attempt 
made  under  said  points  to  indicate  the  evidence  or  the 
instructions  claimed  to  be  outside  the  issues.  General 
statements  or  propositions  of  the  character  indicated 
present  no  question.    Inland  Steel  Co.  V.  Smith  (1906), 
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168  Ind.  245,  252,  80  N.  E.  538;  Pittsburgh,  etc.,  R.  Co. 
V.  Lightheiser  (1906),  168  Ind.  438,  460,  78  N.  E.  1033; 
German  Fire  Ins.  Co.  v.  Zonker  (1914),  57  Ind.  App. 
696,  108  N.  E.  160. 

Appellant's  next  point  is  that  "the  damages  assessed 
by  the  jury  are  excessive,"  and  in  connection  therewith 
and  following  it  are  propositions  which  might  be  perti- 
nent as  a  criticism  of  an  instruction  on  the  measure  of 
damages,  but  nothing  is  suggested  that  would  warrant 
this  court  in  reversing  the  judgment  below  on  account 
of  the  damages  being  excessive.  As  affecting  this  ques- 
tion, we  might  add  that  the  record  discloses  that  in  a 
former  trial  of  the  case,  a  jury  returned  a  verdict  for 
$1,200. 

Appellant  in  one  of  his  points  also  challenges  the  rul- 
ing of  the  court  on  each  of  the  instructions  given  and  re- 
fused, and  follows  this  challenge  with  general 

7.  propositions  of  law  which  may  or  may  not  be  ap- 
plicable to  some  one  or  more  particular  instruc- 
tions, but  no  particular  instruction  is  pointed  out  or  re- 
ferred to  in  said  points  and  authorities  as  being  objec- 
tionable or  erroneous,  and  no  specific  objection  is  made 
to  any  particular  instruction.  The  points  and  authorities 
in  such  respect  are  not  aided  by  the  argument.  Michael 
\.  State,  ex  rel.  (1914),  57  Ind.  App.  520, 108  N.  E.  173; 
German  Fire  Ins.  Co.  V.  Zonker,  supra;  Wolf  V.  Akin, 
supra,  and  cases  cited ;  Pittsburgh,  etc.,  R.  Co.  v.  Greb, 
supra.  It  follows  that  no  question  affecting  instruc- 
tions is  presented  by  the  brief. 

The  judgment  is  affirmed. 

Note. — Reported  in  116  N.  E.  21.  Fraud:  purchaser's  lack 
of  diligence  as  bar  to  recovery  in  action  against  seller  for  false 
representations,  32  Am.  St.  384,  387.  See  under  (2-5)  20  Cyc  32, 
55,  98,  101. 
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Indiana  Quarries  Company  v.  Lavender. 

[No.  9,168.    Filed  December  3,  1916.    Rehearing  denied  May  11, 

1917.] 

1.  Master  and  Servant. — Injuries  to  Servant, — Employers9 
Liability  Act. — Complaint. — Sufficiency. — In  a  servant's  action 
against  the  master  for  personal  injuries,  where  a  paragraph  of 
complaint  alleged  that  defendant  was  a  corporation  engaged  in 
a  business  in  this  State  employing  more  than  five  persons,  that 
plaintiff's  injury  was  sustained  while  in  the  employ  of  de- 
fendant, that  plaintiff  operated  a  machine,  the  engine  and 
gearing  of  which  were  defective  and  out  of  repair  so  that 
when  the  machine  was  stopped  it  did  not  always  remain  sta- 
tionary but  would  sometimes  move  along  the  track  on  which 
it  ran,  and  that  the  injury  was  caused  by  the  master's  care- 
lessness in  permitting  the  defective  condition  to  remain  and 
exist  for  months  prior  to  the  injury,  such  averments  show  a 
cause  of  action  under  §8020a  Burns  1914,  Acts  1911  p.  145, 
making  the  employer  liable  for  his  negligence,  or  thai  of  his 
agents,  servants,  etc.,  and  §8020c  Burns  1914,  eliminating  the 
defense  of  assumption  of  the  risks  of  employment  for  negli- 
gence of  fellow  servants,    p.  422. 

2.  Master  and  Servant. — Injuries  to  Servant. — Employers9 
Liability  Act.-^Complaint. — Sufficiency. — In  a  servant's  action 
against  the  master  for  personal  injuries,  a  complaint  alleging 
that  defendant  was  engaged  in  a  business  in  this  State  in 
which  more  than  five  men  were  employed,  that  plaintiff,  a 
quarry  workman,  had  his  hand  run  over  by  a  channeling  ma- 
chine which  he  was  operating,  and  that,  because  the  master 
negligently  failed  to  properly  maintain  the  track  upon  which 
the  machine  ran,  it  suddenly  started  and  caused  the  injury, 
states  a  cause  of  action  under  §8020a  Burns  1914,  Acts  1911 
p.  145,  making  the  employer  liable  for  his  negligence  or  that 
of  his  agents,  servants,  etc.,  § 8020b  Burns  1914,  eliminating 
the  defense  that  dangers  inherent  or  apparent  in  the  employ- 
ment contributed  to  the  injury  and  placing  upon  the  master 
the  burden  of  proving  the  employe's  negligence  if  the  servant 
was  injured  in  obeying  the  master's  orders,  and  §8020c  Burns 
1914,  abolishing  the  defense  of  assumption  of  risk  of  the  em- 
ployment or  negligence  of  fellow  servants,    p.  422. 

3.  Master  and  Servant. — Injuries  to  Servant. — Employers9 
Liability  Act. — Complaint. — Sufficiency. — In  a  servant's  action 
against  the  master  for  personal  injuries,  a  paragraph  of  com- 
plaint alleging  that  defendant  was  engaged  in  a  business  in 
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this  State  employing  more  than  five  persons,  that  plaintiff  and 
a  fellow  servant  were  operating  channeling  machines  which 
ran  upon  the  same  track,  and  that  the  latter  negligently  started 
his  machine,  thereby  producing  a  vibration  of  the  track  which 
caused  the  servant's  machine  to  start  suddenly  and  to  run  over 
'  him,  states  a  cause  of  action  under  §8020a  Burns  1914,  Acts 
1911  p.  145,  making  the  employer  liable  for  his  negligence  or 
that  of  his  agents  or  servants,    p.  423. 

4.  Trial. — Verdict, — Scope. — A  general  verdict  for  plaintiff  is 
a  finding  in  his  favor  as  to  all  paragraphs  of  complaint  and 
of  every  issuable  fact  in  each  of  such  paragraphs,    p.  424. 

5.  Trial. — Verdict. — Answers  to  Interrogatories. — To  overcome 
the  general  verdict,  the  answers  to  interrogatories  must  show 
that  they  are  in  such  irreconcilable  conflict  with  the  general 
verdict  that  it  cannot  be  sustained  on  any  paragraph  of  the 
complaint,  or  by  any  evidence  that  might  have  been  offered 
under  the  issues,    p.  424. 

6.  Master  and  Servant. — Injuries  to  Servant. — Action. — Ver- 
dict.—  Answers  to  Interrogatories. —  In  a  servant's  action 
against  the  master,  where  the  complaint  alleged  defective  ma- 
chinery and  appliances,  answers  to  interrogatories  showing 
that  it  was  the  servant's  duty  to  inspect  his  machine,  but  that 
defendant  also  provided  inspectors  to  inspect  and  keep  the 
machines  in  repair  if  plaintiff  could  not  do  so,  and  that  one 
of  such  inspectors  had  informed  plaintiff  that  his  machine  had 
been  fixed  after  it  had  been  out  of  repair  two  weeks  before 
the  accident  causing  the  injury,  are  not  in  such  conflict  with 
a  general  verdict  for  plaintiff  as  to  overcome  it  in  view  of  the 
Employers'  Liability  Act  of  1911  (Acts  1911  p.  145,  §8020a 
et  seq.  Burns  1914),  concerning  the  employer's  liability  for 
defective  appliances,     p.  425. 

7.  Trial. — Verdict. — Answers  to  Special  Interrogatories. — Where 
a  complaint  in  an  action  for  personal  injuries  consisted  of 
several  paragraphs  and  the  jury  returned  answers  to  special 
interrogatories  which  were  not  in  irreconcilable  conflict  with 
the  verdict  for  plaintiff  if  it  was  based  on  the  first  paragraph 
of  complaint,  it  is  unnecessary  to  consider  the  question  as  to 
the  other  paragraphs,  since  the  general  verdict  presumably 
rests  on  all  of  them  and  should  be  sustained  if  supported  by 
any.    p.  425. 

8.  Continuances.  —  Grounds.  —  Absent  Witness.  —  Affidavit. — 
Requisites.— Statute.— Under  §419  Burns  1914,  §410  R.  S.  1881, 
requiring  that  an  affidavit  for  a  continuance" because  of  the  ab- 
sence of  a  witness  show  the  name  and  residence  of  the  witness, 
if  known,  and  the  probability  of  procuring  the  testimony  within 
a  reasonable  time,  it  was  no  abuse  of  the  trial  court's  discretion 


NOVEMBER  TERM,  1916.  417 

• ^ 

Indiana  Quarries  Co.  v.  Lavender — 64  Ind.  App.  415. 

to  deny  an  application  for  a  continuance,  where  it  appeared 
that  the  case  was  set  for  trial  September  16  and  a  subpcena 
issued  on  September  11  was  placed  in  the  hands  of  the  sheriff, 
who  three  days  thereafter  made  a  return  that  the  witness 
could  not  be  found,  the  affidavit  for  the  continuance  not  show- 
ing any  probability  of  procuring  the  attendance  of  the  witness 
within  a  reasonable  time.     p.  425. 

9.  Appeal. —  Record. —  Failure  to  Incorporate  Instructions. — 
No  question  as  to  the  giving  and  refusal  of  instructions  can 
be  considered  on  appeal,  where  the  instructions  are  not  prop- 
erly incorporated  in  the  record,    p.  427. 

10.  Appeal. — Review. — Instructions. — Incorporation  in  Record. — 
Time  of  Filing.— Statute.— Under  §561  Burns  1914,  Acts  1907 
p.  652,  requiring  that  all  instructions,  whether  given  or  re- 
fused, shall  be  filed  with  the  clerk  at  the  close  of  the  instruc- 
tion of  the  jury,  exceptions  to  the  giving  of  instructions  will 
not  be  reviewed  on  appeal  where  the  transcript  merely  shows 
that  the  "court  instructs  said  jury  by  reading  certain  writ- 
ten instructions,  which  instructions  are  filed  by  the  court 
and  made  a  part  of  the  record  in  this  case,"  certain  instruc- 
tions being  set  out,  since  there  must  be  a  substantial  com- 
pliance with  the  provisions  of  the  statute  and  the  time  of  filing 
is  an  essential  part  of  the  identification  of  the  instructions, 
p.  427. 

From  Lawrence  Circuit  Court ;  Oren  O.  Swails,  Judge. 

Action  by  Claude  H.  Lavender  against  the  Indiana 
Quarries  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Underwood  &  Underwood,  for  appellant. 

James  E.  Boruff  and  Ray  R.  Boruff,  for  appellee. 

Felt,  J. — This  is  a  suit  for  damages  for  personal  in- 
juries. The  complaint  is  in  three  paragraphs  on  which 
issues  were  joined  by  general  denial.  A  trial  by  jury 
resulted  in  a  verdict  for  appellee  for  $3,250,  on  which 
judgment  was  rendered.  From  this  judgment  appellant 
has  appealed  and  assigned  as  error:  the  overruling  of 
its  separate  demurrer  to  each  paragraph  of  the  com- 
plaint; the  overruling  of  appellant's  motion  for  judg- 
ment on  the  answers  of  the  jury  to  the  interrogatories 
Vol.  64—27 
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notwithstanding  the  general  verdict;  the  overruling  of 
its  motion  for  a  new  trial. 

The  first  paragraph  of  complaint  alleges  in  substance 
that  on  October  12,  1912,  appellant  was  a  corporation 
duly  organized  and  doing  business  in  Lawrence  county, 
Indiana,  and  engaged  in  quarrying  and  shipping  stone ; 
that  it  was  then  and  there  engaged  in  business,  trade 
and  commerce  and  in  so  doing  employed  a  large  number 
of  persons,  more  than  five  in  number ;  that  on  and  prior 
to  the  date  aforesaid  appellee  was  employed  by  appel- 
lant to  operate  a  machine  called  a  channeler  and  on  said 
day  was  operating  a  Sullivan  channeler  which  ran  back 
and  forth  over  two  T-rails  laid  about  four  feet  apart 
and  ninety-six  feet  long;  that  another  similar  machine 
was  being  operated  on  the  same  track  by  one  William 
Paxton;  that  the  machine  operated  by  appellee  faced 
the  east,  and  the  one  operated  by  Paxton  faced  to  the 
west;  that  each  of  said  machines  was  operated  by  two 
engines,  one  of-  which  was  used  to  raise  and  lower  the 
drills  which  did  the  channeling,  and  the  other  and 
smaller  engine  moved  the  machine  along  the  track ;  that 
a  Sullivan  machine  is  stopped  by  moving  a  certain  lever 
and  placing  the  machine  on  "center";  that  when  such 
machine  is  in  good  repair  and  in  perfect  working  condi- 
tion, and  so  stopped,  it  will  not  move  until  taken  off 
"center";  that  the  larger  of  the  two  engines  operated 
the  drills  which  do  the  channeling,  and  to  stop  channel- 
ing such  engine  was  put  on  "cushion,"  and  the  drills, 
though  in  motion,  would  not  then  strike  the  stone ;  that 
appellant  carelessly  and  negligently  permitted  the  small 
engine  and  gearing  on  said  machine  operated  by  appel- 
lee to  become  defective  and  out  of  repair  so  that  when 
the  aforesaid  machine  or  engine  was  placed  on  "center" 
and  the  machine  stopped  it  would  not  at  all  times  re- 
main on  "center"  and  keep  the  engine  from  moving; 
that  appellant  knew  the  small  engine  on  the  machine 
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operated  by  appellee  was  defective  and  dangerous  to  the 
life  and  limbs  of  those  operating  it,  or  might  by  the  ex- 
ercise of  reasonable  care  have  known  thereof,  and  that 
it  would  not  remain  stationary  when  placed  on  "center" ; 
that  while  operating  said  machine  on  the  day  aforesaid, 
a  spaul  or  piece  of  rock  fell  down  into  the  channel  where 
the  drills  were  operating  and  it  was  necessary  for  ap- 
pellee in  the  line  of  his  duty  to  remove  the  same  in  order 
to  continue  his  work  of  channeling;  that  thereupon  he 
set  the  small  engine  on  "center"  by  using  the  lever  pro- 
vided for  that  purpose  and  went  behind  the  machine  to 
remove  the  spaul  from  the  channeled  space  in  the  rock ; 
that  in  so  doing  he  laid  his  left  hand  on  one  of  the 
T-rails,  when  on  account  of  its  defective  condition  afore- 
said the  machine  suddenly  ran  backward  and  caught  his 
hand  and  cut  and  mangled  it  so  that  he  lost  all  but  the 
thumb  and  a  part  of  one  linger;  that  "said  injury  was 
caused  by  reason  of  the  defective  condition  of  the  small 
engine  on  his  channeling  machine  and  the  carelessness 
of  said  defendant  in  permitting  said  condition  to  exist, 
and  to  have  remained  for  months  prior  to  his  injury." 
The  second  paragraph  of  complaint  contains  the  same 
general  averments  as  the  first  paragraph  and  also 
charges  that  a  irack  was  laid  over  and  upon  the  stone 
to  be  channeled,  along  and  over  which  said  machines 
were  propelled;  that  it  was  necessary  to  the  operation 
and  safety  of  the  machines  that  the  track  be  kept  level ; 
that  appellant  employed  one  William  Paxton  to  lay  and 
level  said  tracks  and  it  was  his  business  to  see  that  the 
track  was  kept  level ;  that  Paxton  carelessly  and  negli- 
gently failed  and  neglected  to  keep  and  maintain  said 
track  level,  and  carelessly  and  negligently  inclined  the 
same  toward  the  west;  that  it  became,  and  was,  neces- 
sary for  appellee  in  the  line  of  his  duty  to  remove  a 
spaul  or  small  stone  from  the  channel  made  by  the 
drills  and  to  do  so  he  had  to  place  his  left  hand  upon  one 
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of  the  T-rails  of  the  track,  and  thereupon  while  in  that 
position  and  while  working  in  the  line  of  his  duty,  on  ac- 
count of  the  track  inclining  downward  and  westward 
toward  his  hand,  and  the  negligence  of  said  Paxton  in 
failing  to  make  the  track  level,  the  machine  suddenly 
ran  over  his  left  hand  and  injured  him  as  alleged. 

The  third  paragraph  contains  substantially  the  same 
general  averments  as  the  first  and  second  and  alleges 
that  while  appellee  was  engaged  in  removing  the  spaul 
from  the  channel  m&de  by  the  machines,  William  Pax- 
ton,  an  employe  of  appellant,  operating  another  chan- 
neling machine  on  said  track,  suddenly,  carelessly  and 
negligently  started  his  machine  and  caused  the  track  to 
vibrate  and  thereby  caused  appellee's  machine  to  start 
and  move  to  the  west  and  injure  his  hand  in  the  man- 
ner aforesaid. 

The  demurrer  to  each  paragraph  of  the  complaint  was 
for  insufficiency  of  the  facts  alleged  to  state  a  cause  of 
action.  The  memorandum  contains  numerous  specifi- 
cations of  alleged  reasons  for  such  insufficiency,  the  gist 
of  which  is  that  the  allegations  fail  to  show  any  negli- 
gence on  the  part  of  appellant  which  was  the  proximate 
cause  of  appellee's  injury;  the  allegations  fail  to  show 
that  appellee  did  not  know  and  appreciate  the  danger 
incident  to  his  employment ;  that  each  paragraph  shows 
the  injury  was  due  to  an  unavoidable  accident  on  the 
part  of  a  fellow  servant  which  could  not  have  been  fore- 
seen and  guarded  against  by  appellant;  that  the  injury 
was  due  to  hazards  inherent  in  the  employment  and  the 
risk  was  assumed  by  appellee;  that  the  allegations  con- 
clusively show  that  appellee's  injury  was  contributed  to 
by  his  own  negligence;  that  they  fail  to  show  the 
master's  knowledge  of  the  alleged  defects  in  time  to 
make  repairs  and  avoid  the  accident ;  that  the  averments 
do  not  negative  knowledge  of  the  defects  on  the  part  of 
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appellee ;  that  the  averments  fail  to  state  a  cause  of  ac- 
tion under  the  Employers'  Liability  Act  of  1911. 

Each  paragraph  of  the  complaint  seeks  to  state  a 
cause  of  action  under  the  Employers'  Liability  Act  of 
1911  (Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914)  and 
must  therefore  be  tested  by  such  theory. 

Section  1  of  the  act  provides :  "That  any  person,  firm 
or  corporation  while  engaged  in  business,  trade  or  com- 
merce within  this  State,  and  employing  in  such  busi- 
ness, trade  or  commerce,  five  or  more  persons  shall  be 
liable  and  respond  in  damages  to  any  person  suffering 
injury  while  in  the  employ  of  such  person,  firm  or  cor- 
poration *  *  *  where  such  injury  or  death  re- 
sulted in  whole  or  in  part  from  the  negligence  of  such 
employer  or  his,  its  or  their  agents,  servants,  employees 
or  officers,  or  by  reason  of  any  defect,  mismanagement 
or  insufficiency,  due  to  his,  its  or  their  carelessness,  neg- 
ligence,  fault  or  omission  of  duty." 

Section  2  of  the  act  (§8020b  Burns  1914)  provides: 
"In  actions  brought  against  any  employer  under  the 
provisions  of  this  act  for  the  injury  or  death  of  any 
employe,  it  shall  not  be  a  defense  that  the  dangers  or 
hazards  inherent  or  apparent  in  the  employment  in 
which  such  injured  employe  was  engaged  contributed 
to  such  injury." 

Section  3  of  the  act  (§8020c  Burns  1914)  provides: 
"In  any  action  brought  against  any  employer  under 
the  provisions  of  this  act  to  recover  damages  for  inju- 
ries to  or  the  death  of,  any  of  his,  its  or  their  employes, 
such  employe  shall  not  be  held  to  have  assumed  the  risk 
of  any  defect  in  the  place  or  work  furnished  to  such 
employe,  or  in  the  tool,  implement  or  appliance  fur- 
nished him  by  such  employer,  where  such  defect  was, 
prior  to  such  injury,  known  to  such  employer  or  by  the 
exercise  of  ordinary  care  might  have  been  known  to  him 
in  time  to  have  repaired  the  same  or  to  have  discon- 
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tinued  the  use  of  such  defective  working  place,  tool, 
implement  or  appliance.  The  burden  of  proving  that 
such  employer  did  not  know  of  such  defect  or  that  he 
was  not  chargeable  with  knowledge  thereof  in  time  to 
have  repaired  the  same  or  to  have  discontinued  the  use 
of  such  working  place,  tool,  implement  or  appliance, 
shall  be  on  the  defendant,  but  the  same  may  be  proved 
under  the  general  denial." 

The  averments  of  each  paragraph  of  the  complaint 

bring  it  within  the  general  purview  of  the  statute.    The 

first  paragraph  of  the  complaint  shows  that  the 

1.  small  engine  and  the  gearing  of  the  machine 
operated  by  appellee  became  and  were  defective 

and  out  of  repair  so  that  when  the  machine  was  stopped 
and  set  on  "center"  it  would  not  always  remain  still  but 
would  sometimes  start  and  move  along  the  track  be- 
cause of  such  defective  condition  when  it  should  have 
remained  stationary  on  the  tract;  that  appellee's  in- 
jury was  caused  by  the  carelessness  of  appellant  in  per- 
mitting such  defective  condition  to  exist  "and  to  have 
remained  for  months  prior  to  appellee's  injury."  These 
averments  state  a  cause  of  action  under  the  first  and 
third  sections  of  the  act  of  1911,  supra,  and  we  there- 
fore hold  the  first  paragraph  sufficient.  Kokomo  Brass 
Works  V.  Doran  (1915),  59  Ind.  App.  583,  588,  105  N. 
E.  167;  VandaUa  R.  Co.  V.  Stillwell  (1913),  181  Ind. 
267,  271,  104  N.  E.  289,  Ann.  Cas.  1916  D  258 ;  Van- 
dalia  Coal  Co.  V.  Alsopp  (1915),  61  Ind.  App.  649,  109 
N.  E.  421,  422;  Domestic  Block  Coal  Co.  v.  DeArmey 
(1913),  179  Ind.  592,  601,  100  N.  E.  675,  102  N.  E. 
99. 

The  gist  of  the  second  paragraph  of  complaint  is  that 
it  was  necessary  to  keep  the  track  level  on  which  the  ma- 
chines operated,  and  that  appellant  negligently 

2.  failed  to  so  keep  and  maintain  the  track  and  be- 
cause thereof  appellee's  machine  suddenly  started 
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and  crushed  his  hand.  These  averments  state  a  cause 
of  action  under  the  first,  second  and  third  sections  of  the 
act,  supra. 

The  gist  of  the  third  paragraph  is  that  Paxton,  a  fel- 
low servant  of  appellee,  negligently  started  the  machine 
he  was  operating  while  appellee  was  in  the  act 

3.  of  removing  the  spaul  from  the  channel  in  the 
stone,  and  thereby  produced  vibration  of  the 
track  which  caused  appellee's  machine  to  start  suddenly 
and  run  over  and  crush  his  hand.  This  paragraph 
states  a  cause  of  action  under  the  first  section  of  the 
act,  supra.  Indiana  Quarries  Co.  v.  Farmer  (1915), 
184  Ind.  411,  110  N.  E.  549;  Central,  etc.,  R.  Co.  v. 
Clark  (1916),  63  Ind.  App.  49,  112  N.  E.  892;  Chicago, 
etc.,  R.  Co.  v.  Mitchell  (1915),  184  Ind.  588,  110  N. 
E.  680. 

Since  each  paragraph  of  complaint  is  sufficient  under 
the  statute,  it  is  unnecessary  to  consider  the  proposi- 
tions discussed  by  appellant  relating  to  common-law 
liability. 

The  answers  of  the  jury  to  interrogatories  in  sub- 
stance show  that  appellee  had  been  operating  a  chan- 
neling machine  for  five  months  or  more  before  his  in- 
jury, and  that  he  had  full  control  of  the  machine  he 
operated;  that  it  was  his  duty  to  see  that  the  machine 
was  in  good  running  order,  to  make  such  adjustments 
and  repairs  as  he  could  make  and  report  to  the  me- 
chanic such  as  he  could  not  make;  that  appellee's  ma- 
chine got  off  "center"  two  or  three  weeks  before  he  was 
injured  and  he  was  told  by  one  of  appellant's  mechanics 
that  it  had  been  fixed ;  that  each  operator  of  a  channel- 
ing machine  inspected  it  and  reported  defects ;  that  ap- 
pellant had  its  channeling  machines  inspected  by  the 
operators  of  them  and  also  by  mechanics ;  that  appellee 
stopped  his  machine  before  attempting  to  remove  the 
spaul  from  the  channel  cut  and  placed  his  hand  on  the 
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T-rail  with  his  back  to  the  machine,  and  was  injured 
while  in  that  position ;  that  the  machine  started  because 
of  the  defective  gearing;  that  the  gearing  and  dogs  on 
the  small  engine  of  machine  No.  9  operated  by  appellee 
were  defective ;  that  appellant  required  operators  of  such 
machines  to  have  skill  and  experience  sufficient  to  inspect 
the  machines,  and  appellee  had  such  skill ;  that  the  fric- 
tion gear  is  a  part  of  the  engine;  that  William  Paxton 
on  the  day  of  appellee's  injury  was  operating  a  similar 
machine  on  the  same  track;  that  appellee  and  Paxton 
were  of  equal  rank  in  employment  and  appellee  was 
not  required  to  obey  the  orders  of  Paxton ;  that  it  was 
a  part  of  appellee's  duties  to  level  the  part  of  the  track 
on  which  his  machine  ran;  that  the  track  was  out  of 
level  one-half  inch  to  twelve  feet  at  the  place  where 
appellee  was  injured  and  the  condition  of  the  track  had 
something  to  do  with  apellee's  injury;  that  it  was  the 
custom  for  appellee  and  Paxton  to  start  and  stop  their 
respective  machines  without  notifying  the  other  party, 
and  this  custom  was  known  to  appellee ;  that  the  start- 
ing of  Paxton's  machine  probably  had  something  to  do 
with  appellee's  injury  by  jarring  the  track.  Appellant 
asserts  that  the  answers  conclusively  establish  the  fact 
that  appellee  was  guilty  of  contributory  negligence ;  that 
his  opportunity  was  better  than  that  of  the  master  to 
ascertain  the  defects  which  caused  his  injury,  and  that 
the  answers  conclusively  show  that  the  master  could 
not  have  been  negligent  as  alleged  without  appellee  also 
being  guilty  of  negligence  contributing  to  his  injury. 

The  general  verdict  is  a  finding  in  appellee's  favor  as 
to  all  the  paragraphs  of  the  complaint  and  of  every  is- 
suable fact  in  each  of  such  paragraphs.    To  over- 

4.  come  the  general  verdict  the  answers  to  the  in- 
terrogatories must  show  that  they  are  in  such 
irreconcilable  conflict  with  the  general  verdict 

5.  that  it  cannot  be  sustained  on  either  of  such  para- 
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graphs,  or  by  any  evidence  that  might  have  been 
offered  under  the  issues  of  the  case. 

The  first  paragraph  charges  defective  machinery  and 

appliances.    The  answers  show  that  it  was  appellee's 

duty  to  inspect  his  machine,  but  they  also  show 

6.  that  appellant  provided  mechanics  other  than 
the  operators  of  the  machines  to  inspect  and  keep 

them  in  repair,  and  that  one  of  such  mechanics  had  in- 
formed  appellee  that  his  machine  had  been  fixed  after 
it  had  been  out  of  repair  some  two  weeks  before  the 
accident. 

Keeping  in  mind  the  provisions  of  the  act  of  1911, 
supra,  which  state  the  conditions  under  which  an  em- 
ployer may  be  held  liable  to  an  employe  for  a  personal 
injury  and  the  provisions  relating  to  the  assumption  of 
risks,  it  becomes  apparent  that  the  answers  are  not  in 
irreconcilable  conflict  with  the  general  verdict  based  on 
the  first  paragraph  of  the  complaint.  Appellee  was  re- 
quired to  use  ordinary  care  for  his  own  safety  and  the 
answers  do  not  show  that  a  reasonably  prudent  person 
in  the  exercise  of  ordinary  care  would  not  have  done 
as  he  did  under  the  circumstances,  or  that  such  per- 
son would  have  done  something  he  failed  to  do  to  avoid 
the  accident.     The  answers  fall  short  of  showing 

7.  that  they  are  in  irreconcilable  conflict  with  the 
general  verdict  if  based  on  the  first  paragraph  of 

complaint,  and  it  therefore  becomes  unnecessary  to  con- 
sider the  question  in  relation  to  the  other  paragraphs, 
since  the  general  verdict  presumably  rests  on  all  the 
paragraphs  and  the  motion  was  properly  overruled  if 
it  may  be  sustained  on  either  one  or  more  of  the  para- 
graphs of  the  complaint. 

Under  the  assignment  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  appellant  presents 
alleged  error  of  the  court  in  overruling  its  appli- 

8.  cation  for  a  postponement  of  the  trial  on  account 
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of  the  absence  of  two  witnesses.  The  affidavit  for 
the  continuance  was  made  on  the  day  the  case  was 
set  for  trial  and  sufficiently  sets  forth  the  materiality 
of  the  evidence  and  the  competency  of  the  absent  wit- 
nesses. The  case  was  set  for  trial  on  September  16, 
1914,  in  the  Lawrence  Circuit  Court.  The  subpoena 
was  issued  on  September  11,  1914,  and  placed  in  the 
hands  of  the  sheriff  of  Lawrence  county,  who,  on  Sep- 
tember  14,  made  return  showing  the  witnesses  not 
found  in  his  bailiwick.  The  affidavit  states  that  appel- 
lant then  learned  for  the  first  time  of  the  absence  of  the 
witnesses  and  that  they  "are  now  in  the  state  of  Michi- 
gan at  work  in  a  stone  quarry,  but  the  exact  location  of 
said  quarry  is  unknown"  to  appellant  and  its  attorneys ; 
that  affiant  believes  the  statements  to  which  said  absent 
witnesses  will  testify  to  be  true  and  appellant  "is  unable 
to  prove  said  facts  by  any  other  witness  whose  testi- 
mony can  be  as  readily  procured" ;  that  the  absence  of 
the  witnesses  had  not  been  procured  by  the  act  or  con- 
nivance of  appellant  or  by  any  other  person  at  its  re- 
quest or  with  its  knowledge  or  consent. 

Section  419  Burns  1914,  §410  R.  S.  1881,  which 
authorizes  the  postponement  of  trials  on  account  of  the 
absence  of  evidence,  among  other  things,  requires  the 
affidavit  to  show  "that  due  diligence  has  been  used  to 
obtain  it,  and  where  the  evidence  may  be ;  and  if  it  is  for 
an  absent  witness,  the  affidavit  must  show  the  name  and 
residence  of  the  witness,  if  known,  and  the  probability 
of  procuring  the  testimony  within  a  reasonable  time." 
The  showing  of  diligence  to  procure  the  attendance  of 
the  absent  witnesses  is  not  satisfactory  and  there  is  no 
showing  of  any  probability  of  procuring  the  attendance 
of  the  witnesses  within  a  reasonable  time.  Trial  courts 
have  a  judicial  discretion  in  granting  or  refusing  con- 
tinuances, and  on  the  showing  made  in  this  case  there 
was  no  such  abuse  of  that  discretion  as  will  warrant 


NOVEMBER  TERM,  1916.  427 

Indiana  Quarries  Co.  v.  Lavender — 64  Ind.  App.  415. 

this  court  in  reversing  the  judgment  because  of  the 
court's  refusal  to  postpone  the  trial.  Post  V.  State,  ex 
rel.  (1895),  14  Ind.  App.  452,  458,  42  N.  E.  1120; 
Deacon  v.  Rasch  (1906),  40  Ind.  App.  77,  80,  81  N.  E. 
84;  Dunnington  V.  Syfers  (1901)1  157  Ind.  458,  462, 
62  N.  E.  29;  Weaver  v.  State  (1899),  154  Ind.  1,  4, 
55  N.  E.  858;  Pettit  V.  State  (1893),  135  Ind.  393,  405, 
34  N.  E.  1118. 

Appellant  complains  of  the  giving  of  certain  instruc- 
tions to  the  jury  and  of  the  refusal  to  give  others  ten- 
dered by  it,  but  the  instructions  are  not  properly 

9.  in  the  record  and  eannot  be  considered. 

The  case  seems  to  have  been  fairly  tried  and  a 
correct  result  reached  on  the  merits.  There  is  evi- 
dence tending  to  sustain  the  verdict.  No  intervening 
errors  have  been  pointed  out  that  deprived  appellant 
of  any  substantial  right  or  that  warrant  a  reversal. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Felt,  J. — Appellant  insists  that  the  trial  court  erred 
in  overruling  its  motion  for  a  new  trial,  and  that  this 
court  erred  in  holding  that  reversible  error  is  not  shown 
in  the  giving  of  the  instructions,  and  bases  this  conten- 
tion on  instruction  No.  7  given  by  the  court  at  the  re- 
quest of  appellee. 

Appellee  in  his  original  briefs  contends  that  the  in- 
structions are  not  properly  in  the  record  because  it  does 
not  appear  from  the  transcript  that  any  of  the  in- 

10.  structions  were  filed  with  the  clerk  or  that  they 
were  so  filed  at  the  close  of  the  instruction  given 

the  jury ;  that  it  does  not  appear  that  either  the  instruc- 
tions given  or  those  tendered  and  refused  by  the  court 
were  filed  as  required  by  §561  Burns  1914,  Acts  1907 
p.  652,  which  appellant  has  undertaken  to  follow. 
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The  only  entry  on  the  subject  shown  by  the  tran- 
script is  as  follows:  "Evidence  is  again  resumed  and 
concluded.  Arguments  are  by  the  different  counsel 
heard.  Court  instructs  said  jury  by  reading  certain 
written  instructions  which  instructions  are  filed  by  the 
court  and  made  a  part  of  the  record  in  this  case,  and  are 
in  the  words  as  follows,  to  wit:  (Copies  of  certain  in- 
structions are  here  set  out) ."  Section  561  Burns  1914, 
supra,  among  other  things,  provides  that:  "All  in- 
structions requested,  whether  given  or  refused,  and  all 
instructions  given  by  the  court  of  its  own  motion,  shall 
be  filed  with  the  clerk  of  the  court  at  the  close  of  the 
instruction  of  the  jury."  There  must  be  substantial 
compliance  with  all  the  provisions  of  the  statute  to 
authorize  the  consideration  of  instructions  claimed  to 
be  in  the  record  in  pursuance  of  its  provisions.  The 
record  entry,  when  liberally  construed,  shows  that  the 
instructions  given  were  filed  by  the  court,  and  made  a 
part  of  the  record,  but  it  does  not  show  that  the  instruc- 
tions tendered  and  refused  were  so  filed  and  made  a 
part  of  the  record.  Furthermore,  the  record  does  not 
show  when  the  instructions  were  filed,  and  the  statute 
requires  them  to  be  "filed  with  the  clerk  of  the  court 
at  the  close  of  the  instruction  of  the  jury."  Compliance 
with  the  statute  as  to  the  time  of  such  filing  is  an  essen- 
tial part  of  the  identification  of  the  instructions  and  the 
record  in  this  case  does  not  show  such  compliance  as 
will  enable  the  court  to  consider  the  instructions.  The 
court  is  not  permitted  to  speculate  with  statutory  re- 
quirements, but  is  bound  to  enforce  them.  Such  being 
the  state  of  the  record,  we  need  not  consider  the  other 
alleged  reasons  why  the  instructions  cannot  be  con- 
sidered. Speck  V.  Kenoyer  (1904),  164  Ind.  431,  438, 
73  N.  E.  896;  Inland  Steel  Co.  V.  Smith  (1906),  168 
Ind.  245,  251,  80  N.  E.  538;  Cleveland,  etc.,  R.  Co.  V. 
Powers  (1909),  173  Ind.  105,  123,  88  N.  E.  1073,  89 
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N.  E.  485;  Baker  v.  Gowland  (1905),  37  Ind  App.  364, 
369,  76  N.  E.  1027;  Malott  V.  Hawkins  (1902),  159  Ind. 
127,  137, 138,  63  N.  E.  308 ;  Indiana  Union  Traction  Co. 
V.  Sullivan  (1912),  53  Ind.  App.  239,  245,  101  N.  E. 
401;  Roach  V.  Cumberland  Bank  (1915),  60  Ind.  App. 
547,  549,  111  N.  E.  320. 

From  this  it  follows  that-  no  question  relating  to  the 
instructions  is  duly  presented.  Petition  for  rehearing 
overruled. 

Nora^-Reported  in  114  N.  E.  417.    See  under  (1)  26  Cyc  1180, 
1360,  1392;  (2)  26  Cyc  1117,  1229,  1419 


Sonneborn  v.  S.  F.  Bowser  and  Company, 

Incorporated. 

[No.  9,297.    Filed  May  15,  1917.] 

1.  Sales. — Fraud. — Remedies. — Where  a  buyer  has  been  in- 
duced by  fraud  to  make  a  purchase,  he  may  either  retain  the 
property  and  when  sued  for  the  purchase  money  set  up  fraud 
as  a  defense,  or  he  may  rescind  tne  contract  and  thus  defeat 
the  action  for  the  purchase  money,     p.  432. 

2.  Appeal. — Review. — Riding  on  Demurrer. — Memorandum  of 
Defects. — Scope  of  Review. — The  court  on  appeal  is  not  con- 
fined to  the  memorandum  of  defects  accompanying  the  de- 
murrer when  there  is  any  defect  in  the  pleading  demurred  to 
which  would  sustain  the  ruling  of  the  trial  court,     p.  432. 

3.  Contracts. — Written. — Execution. — Merger  of  Prior  Negoti- 
ations.— In  the  absence  of  fraud  in  the  procuring  of  a  written 
order  and  contract,  prior  negotiations  are  merged  therein, 
p.  433. 

4.  Sales. — Fraud. — False  Representations. — Written  Contract. — 
Liability  of  Purchaser. — A  purchaser  of  a  gasoline  tank,  who 
claimed  that  the  seller  represented  that  only  two  of  such  tanks, 
which  were  to  be  marked  with  a  certain  distinguishing  emblem, 
would  be  sold  in  the  city,  could  not  defeat  an  action  for  the 
purchase  price  on  the  ground  that  such  representations  were 
false,  where  the  written  contract  of  sale,  executed  after  the 
representations  relied  on  were  made  did  not  include  a  stipula- 
tion that  the  purchaser  should  have  the  exclusive  right  to  use 
the  emblem,  there  being  no  claim  that  a  mistake  was  made  in 
reducing  the  agreement  to  writing  or  that  the  contract  as 
executed  did  not  contain  a  correct  statement  of  the  terms  of 
the  agreement    p.  433. 


i 
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From  Laporte  Circuit  Court;  James  F.  GaUaher, 
Judge. 

.Action  by  S.  F.  Bowser  and  Company,  Incorporated, 
against  Roy  L.  Sonneborn.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

Darrow  &  Rowley,  for  appellant. 

M.  R.  Sutherland  and  R.  N.  Smith,  for  appellee. 

Ibach,  P.  J. — Action  by  appellee  against  appellant  to 
recover  the  balance  due  on  a  written  contract  of  sale. 
The  complaint,  omitting  formal  parts,  alleges  in  sub- 
stance: That  on  April  29,  1914,  appellee  sold  and  de- 
livered to  appellant  a  gas  tank  under  and  by  virtue  of 
a  written  contract,  a  copy  of  which  is  filed  with  the  com- 
plaint as  an  exhibit,  wherein  appellant  agiieed  and 
promised  to  pay  to  appellee  in  thirty  days  from  the  date 
thereof  $233.  That  the  goods  were  shipped  and  de- 
livered according  to  th£  terms  of  thfc  contract,  but  no 
part  of  the  purchase  price  has  been  paid  except  the 
amount  of  $28,  and  that  the  sum  of  $205  is  now  due  and 
remains  wholly  unpaid.  That  appellee  has  performed 
its  part  of  the  contract,  and  by  reason  of  the  premises 
there  is  now  due  appellee  from  appellant  the  sum  of 
$205,  with  interest.  The  written  contract  referred  to  is 
in  the  form  of  an  order  signed  by  appellant  and  contains 
a  provision,  among  others :  "That  this  order  shall  not  be 
countermanded;  that  it  covers  all  agreements  between 
the  parties  hereto,  relative  to  this  transaction." 

Appellant  answered  the  complaint  by  general  denial 
and  a  special  paragraph  of  answer  in  which  he  seeks  to 
show  a  rescission  of  the  contract  upon  the  ground  of 
fraud.  Appellant  also  filed  a  counterclaim  identical 
with  the  second  paragraph  of  answer,  except  that  it 
asks  for  affirmative  relief.  Demurrers  filed  to  the  af- 
firmative answer  and  to  the  counterclaim,  each  accom- 
panied by  memorandum,  were  sustained.    Appellant  re- 


NOVEMBER  TERM,  1916.  431 

Sonneborn  v.  S.  F.  Bowser  &  Co. — 64  Ind.  App.  429. 

^^*^^"^^^^^^^^"^— ^^^^^^^^^^^^^^^"^■— '^■^^^-^^^■■••^^^•^-■^— W»i^"^"i"Wi^-"^^i^^^^*» 

fused  to  plead  further,  withdrew  his  general  denial,  and 
judgment  was  rendered  in  favor  of  appellee  on  its  com- 
plaint. The  rulings  on  the  demurrers  are  assigned  as 
error  and  relied  on  for  reversal.  Some  objection  is 
made  to  the  form  of  appellant's  brief,  but  with  the  aid 
of  appellee's  brief  we  are  sufficiently  informed  of  the 
questions  presented  by  the  errors  assigned  without  an 
examination  of  the  record,  and  they  will  be  considered. 
For  the  purpose'  of  our  discussion  it  will  be  sufficient 
to  indicate  the  general  tenor  of  the  second  paragraph 
of  answer.  Appellant  claims  that  it  is  drawn  on  the 
theory  of  rescission  of  the  contract  for  fraud.  To 
Charge  fraud  the  answer  shows:  That  appellee  falsely 
and  fraudulently  represented  to  appellant  that  only  two 
tanks  and  equipment  would  be  sold  on  Lincolnway, 
which  was  a  part  of  the  Lincoln  Highway  through  the 
city  of  Laporte,  Indiana,  one  to  appellant  at  the  east 
end  of  Lincolnway,  and  one  to  Henry  Brothers  at  the 
west  end  of  Lincolnway ;  that  appellant  was  to  have  the 
exclusive  right  to  use  the  emblem  of  the  Lincoln  High- 
way Association,  which  would  be  conspicuously  painted 
on  the  exposed  portion  of  the  gas  tank  equipment  in 
Lincoln  Highway  colors,  and  that  the  equipment  ifrith 
the  emblem  of  the  Lincoln  Highway  Association  could 
not  be  purchased  elsewhere ;  that  these  representations 
were  made  to  appellant  before  he  signed  the  order  sued 
upon ;  that  appellant  relied  on  such  statements  as  being 
true  and  was  thereby  induced  to  sign  the  order  for  the 
equipment  and  did  deposit  with  appellee  the  sum  of  $28 ; 
that  the  moving  consideration  for  the  purchase  of  said 
equipment  on  the  part  of  appellant  was  the  false  repre- 
sentations that  he  would  have  the  only  and  exclusive 
Lincoln  Highway  emblem  on  his  gasoline  equipment  at 
the  east  end  of  the  city  of  Laporte  on  said  Lincolnway 
and  that  he  signed  said  order  and  paid  said  sum  of 
$28  wholly  on  said  false  representations,  believing  them 
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to  be  true.  That  appellant,  upon  learning  that  the 
statements  and  representations  made  by  appellee  to  him 
at  the  time  he  gave  the  order  were  false,  at  once  noti- 
fied appellee  that  he  would  not  accept  and  install  the 
gas  tank  on  account  of  said  false  representations,  and 
demanded  of  appellee  the  payment  of  $28  so  deposited 
by  him  with  appellee,  which  demand  was  refused, 
whereupon  appellant  returned  the  gas  tank  and  equip- 
ment to  the  appellee,  which  appellee  now  holds  in  its 
possession  and  under  its  control,  and  that  he  held  said 
gas  tank  and  equipment  at  the  time  of  bringing  the 
action  herein. 

Several  objections  or  defects  are  pointed  out  by  the 
memorandum,  but  it  will  be  necessary  to  discuss  only 
the  fourth  and  seventh,  which  read  as  follows:  "4th. 
That  said  answer  does  not  show  that  the  representa- 
tions alleged  were  material  to  the  making  of  the  con- 
tract sued  on.  *  *  *  7th.  That  said  answer  does 
not  show  that  defendant  did  not  get  what  he  contracted 
for  or  that  he  was  injured  or  damaged  by  reason  of  en- 
tering into  said  contract." 

"Where  a  purchaser  has  been  induced  to  make  a  pur- 
chase by  fraud  he  has  an  election  of  remedies.  He  may 
retain  the  property  and  when  sued  for  the  pur- 

1.  chase  money  may  set  ur)  fraud  as  a  defense  or  he 
may  rescind  the  contract  and  thus  defeat  the  ac- 
tion   for   the    purchase   money."      Wulschner-Stewart 
Music  Co.  V.  Hubbard  (1909),  44  Ind.  App.  526,  89  N. 
E.  794;  Cates  V.  Bales  (1881),  78  Ind.  285,  288. 

While  we  have  set  out  the  fourth  and  seventh  specifi- 
cations supra,  we  are  not  confined  to  the  memorandum 
where  there  is  any  defect  in  the  pleading  which 

2.  would  sustain  the  ruling  of  the  trial  court  in 
this  case.    Boes  v.  Grand  Rapids,  etc.,  R.  Co. 

(1915),  59  Ind.  App.  271,  276,  108  N.  E.  174,  109  N. 
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E.  411;  Brims  V.  Cope  (1914),  182  Ind.  289,  105  N.  E. 
471. 

As  before  indicated,  the  contract  was  in  writing  and 
signed  by  appellant  and  accepted  by  appellee  by  delivery 
of  the  goods  called  for  by  the  order  to  appellant.  King 
v.  Edward  Thompson  Co.  (1913),  56  Ind.  App.  274, 
104  N.  E.  106.  By  the  terms  of  that  contract  it  "cov- 
ered all  agreements  between  the  parties"  thereto  "rela- 
tive to  the  transaction,"  namely,  the  sale  and  purchase 

of  the  tank  and  equipment.     It  is  alleged  in  the 

» 

3.  answer  that  the  representations  were  made  prior 
to  the  giving  of  the  order,  and  therefore  neces- 
sarily prior  to  the  signing  of  the  order  and  contract 
sued  on.  In  the  absence  of  fraud  in  the  procurement 
of  the  written  order  and  contract  the  prior  negotiations 
are  merged  therein.  King  v.  Edward  Thompson  Co., 
supra,  283,  and  cases  cited;  McCaskey  Register  Co. 
V.  Curfman  (1909),  45  Ind.  App.  297,  304,  90  N.  E.  323, 
and  cases  cited ;  Singer  Mfg.  Co.  v.  Suits  (1897) ,  17  Ind. 
App.  639,  47  N.  E.  341. 

In  McCaskey  Register  Co.  V.  Curfman,  supra,  306,  the 

court  says :  "In  the  case  at  bar  appellant  kept  the  means 

.of  protecting  itself  and  also  its  customers  from 

4.  unauthorized  acts  of  the  agent,  by  reserving  to 
itself  the  acceptance  and  adoption  of  a  written 

contract  transmitted  to  the  principal  in  the  from  of  an 
order.  If  the  printed  form  contained  too  much  or  too 
little  to  satisfy  the  purchaser  dealing  with  the  agent, 
such  purchaser  was  bound  to  eliminate  or  insert,  or 
both,  so  as  to  show  what  proposal  he  desired  the  prin- 
cipal to  accept.  Such  restriction  upon  the  power  of 
the  agent  was  necessarily  implied  by  the  act  to  be  done 
by  him."  This  language  is  applicable  to  the  terms 
the  contract  sued  on  here. 

In  King  V.  Edward  Thompson  Co.,  supra,  it  is  ex- 
Vol.  64—28 
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pressly  stated  that  no  question  of  fraud  in  the  procure- 
ment of  the  order  was  presented  by  the  pleadings,  and 
the  same  might  be  said  of  the  case  before  us.  It  is  true 
the  answer  states  that  appellant  was  induced  to  sign  the 
order  sued  on  because  of  the  several  representations 
which  are  fully  set  forth,  but  it  must  be  considered  in 
connection  with  the  pleading  to  which  it  is  directed,  and 
when  this  is  done,  it  readily  appears  that  the  order  and 
contract  set  forth  in  the  complaint  was,  as  we  have  here- 
tofore stated,  executed  after  all  the  representations  re- 
lied upon  were  made  to  appellant.  Therefore  it  can- 
not be  said  that  a  legal  fraud  had  been  committed  in  the 
procurement  of  the  execution  of  the  order  that  will  de- 
feat a  recovery  thereon. 

There  is  no  claim  that  appellant  did  not  get  just  what 
the  written  contract  called  for.  His  position  is  that  he 
did  not  get  the  exclusive  Lincoln  Highway  emblem,  and 
that  other  equipments  were  sold  on  Lincolnway  in  ad- 
dition to  himself  and  Henry  Brothers,  and  that  other 
companies  were  furnishing  Lincoln  Highway  emblems 
with  their  outfits.  The  written  contract  and  order  ex- 
pressly specified  certain  goods  but  made  no  mention  of 
"exclusive"  rights.  So  far  as  the  answer  shows, -appel- 
lant signed  the  order  without  being  deceived  or  misled 
as  to  its  contents  and  therefore  must  be  held  to  have 
assented  to  the  terms  thereof.  Appellee  delivered  to 
him  all  that  it  agreed  to  deliver  under  such  contract 
and  now  sues  to  recover  the  price  fixed  therein. 

The  representations  alluded  to,  if  material  before  the 
negotiations  were  closed  by  the  written  contract,  cer- 
tainly ceased  to  be.  material  after  such  written  contract 
was  executed.  There  is  no  claim  or  averment  in  the 
answer  that  a  mistake  was  made  in  reducing  the  agree-' 
ment  to  writing  or  that  the  written  contract  does  not 
contain  a  correct  statement  of  the  terms  of  the  agree- 
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ment.     The  answer  was  insufficient  to  constitute  a  de- 
fense to  the  complaint. 

For  the  same  reasons  the  counterclaim  is  insufficient 
to  warrant  the  relief  asked,  and  the  demurrer  thereto 
was  properly  sustained.    Judgment  affirmed. 

Note.— ^Reported  in  116  N.  E.  66.  Fraud:  rescission  of  sale, 
43  Am.  Dec.  654;  80  Am.  Dec.  268;  93  Am.  Dec.  207.  See  under 
(1)  35  Cyc  130,  539;  (4)  35  Cyc  67. 


North  American  Union  v.  Oleske. 

[No.  9,299.    Filed  May  16,  1917.] 

1.  Insurance. — Life  Insurance. — Policy. — Construction. — Suicide, 
— The  provision  in  a  life  insurance  policy  respecting  the  death 
of  the  insured  by  his  own  hand  or  act  means  death  by  suicide, 
p.  438. 

2.  Insurance. — Life  Insurance. — Action  on  Policy. — Instruction, 
— Where  a  life  insurance  policy  limited  liability  in  case  of 
suicide  to  the  amount  of  premiums  paid,  less  any  amount  paid 
to  the  insured  by  the  company,  a  requested  instruction  that, 
if  the  insured  had  committed  suicide,  plaintiff  could  not  recover, 
was  properly  refused,  since  there  might  be  a  recovery  in  some 
amount  even  though  insured  committed  suicide,     p.  438. 

3.  Insurance. — Life  Policy. — Suicide  Clause. — Enforcement. — 
Provisions  of  life  insurance  policies  excepting  death  by  suicide 
from  the  risk  are  sustained  by  the-  courts,  and  such  provisions, 
even  though  excluding  liability  for  self-destruction  whether 
committed  by  the  insured  while  sane  or  insane,  are  generally 
enforced,    p.  438. 

4.  Appeal.  —  Review.  —  Refusal  of  Instructions.  —  Harmless 
Error. — In  an  action  to  recover  benefits  under  a  life  insurance 
policy,  error,  if  any,  in  the  refusal  of  the  court  to  give  a  re- 
quested instruction  that  the  presumption  of  law  against  suicide 
may  be  overcome  not  only  by  verbal  testimony,  but  by  reason- 
able deductions  from  the  facts  established,  and  on  such  ques- 
tion the  jury  should  be  governed  by  what  was  the  reasonable 
probability,  and  that  the  fact  of  suicide  need  not  be  shown 
beyond  a  reasonable  doubt,  but  by  a  mere  preponderance  of 
the  evidence,  was  cured  by  the  giving  of  other  instructions 
covering  substantially  the  elements  contained  in  the  instruction 
refused,    p.  439. 

5.  Insurance. — Life  Insurance. — Policy. — Suicide. — Burden  of 
Proof. — The  presumption  is  against  suicide,  and  on  that  issue 
the  burden  of  proof  is  on  the  party  asserting  it    p.  440. 
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6.  Appeal. — Record, — Sufficiency. — Grounds  of  New  Trial. — 
Scope  of  Review. — Grounds  for  a  new  trial  supported  by  affi- 
davits and  opposed  by  counter  affidavits,  which  are  copied  into 
the  transcript,  but  are  not  made  part  of  the  record  by  bill  of 
exceptions  or  order  of  court,  will  not  be  considered  on  appeal, 
p.  440. 

7.  New  Trial. — Grounds. — Newly-Discovered  Evidence. — Cumu- 
lative Evidence. — A  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  which  is  merely  cumulative,  p. 
440. 

8.  Appeal. — Record. — Sufficiency. — Scope  of' Review. — Where  the 
general  bill  of  exceptions  discloses,  and  the  order-book  entry 
of  the  filing  of  the  bill,  the  certificate  of  the  reporter  and  the 
judge's  certificate  show  that  all  of  the  evidence  was  not  in- 
cluded, the  appellate  court  cannot  say  that  alleged  newly-dis- 
covered evidence  assigned  as  a  ground  for  a  new  trial  is  not 
merely  cumulative,  or  that  it  is  of  such  a  character  as  would 
probably  change  the  result  if  a  new  trial  were  granted,     p.  440. 

9.  Witnesses. — Privilege. — Confidential  Communication. — Physi- 
cians.—-Statute.— Under  §520  Burns  1914,  §497  R.  S.  1881, 
providing  that  physicians  shall  not  be  competent  witnesses  as 
to  matters  communicated  to  them  as  such  by  patients  in  the 
course  of  their  professional  business,  or  advice  given  in  such 
cases,  a  physician  is  incompetent  to  testify  as  to  statements 
made  to  him  by  the  wife  of  the  patient,  who  was  unconscious, 
as  to  the  cause  and  nature  of  the  husband's  ailment,  such 
statements  having  been  made  to  assist  the  doctor  in  giving 
proper  treatment,     p.  441. 

10.  Appeal.  —  Record.  —  Sufficiency.  —  Questions  Presented.  — 
Where  the  record  does  not  disclose  that  in  a  former  trial  of 
the  case  a  physician  was  allowed,  without  objection,  to  testify 
to  privileged  communications,  which  were  excluded  on  the  trial 
in  question,  objection  to  the  exclusion  of  such  evidence  on  the 
ground  that  the  physician  had  been  permitted  to  so  testify 
raises  no  question  on  appeal,     p.  444. 

11.  Exceptions,  Bill  of. — Time  for  Filing. — Where  final  judg- 
ment was  rendered  December  6,  1914,  and  on  that  date  ninety 
days  were  given  to  file  the  bill  of  exceptions,  but  the  bill  was 
not  signed  by  the  judge  and  filed  until  June  11,  1915,  the  evi- 
dence was  not  in  the  record,  and  no  question  requiring  con- 
sideration of  the  evidence  is  presented,     p.  444. 

From   Porter    Superior    Court;   Harry   B.    Tuthitt, 
Judge. 
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Action  by  Augusta  Oleske  against  the  North  Ameri- 
can Union.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Clarence  V.  Donovan,  Worth  W.  Pepple  and  John 
M.  Stinson,  for  appellant. 

Grant  Crumpacker,  Cornelius  R.  Collins  and  Jeremiah 
B.  Collins,  for  appellee. 

Caldwell,  J. — Appellant  is  a  fraternal  benefit  asso- 
ciation, organized  under  the  laws  of  Illinois,  and  li- 
censed to  do  business  in  Indiana.  On  February  3, 1910, 
appellant  issued  a  beneficiary  certificate  on  the  life  of 
Valentine  Turczynski,  whereby  his  life  was  insured  in 
the  sum  of  $2,000.  His  wife,  Augusta  Turczynski,  now 
by  a  subsequent  marriage  Augusta  Oleske,  the  appellee, 
was  named  as  beneficiary.  The  insured  died  November 
21,  1910.  Appellee  brought  this  action  to  recover  on 
the  policy.  Appellant  filed  an  answer  in  three  para- 
graphs: first,  a  general  denial;  second,  tender  of 
$85.40;  and  third,  that  the  insured  committed  suicide. 
A  reply  being  filed,  a  trial  resulted  in  a  verdict  for 
$2,414,  on  which  judgment  was  rendered. 

The  questions  properly  presented  on  this  appeal  arise 
under  the  motion  for  a  new  trial.  The  second  and  third 
paragraphs  of  answer  are  based  on  the  following  pro- 
vision of  the  certificate :  "Suicide : — If  the  said  insured 
shall  die  by  his  own  hand  or  act,  either  sane,  or  insane, 
such  death  shall  forfeit  any  and  all  rights  and  claims 
to  the  amount  stated  in  this  policy,  and  the  beneficiary 
or  beneficiaries  shall  receive  and  be  paid  in  lieu  thereof 
a  sum  equal  to  the  total  amount  actually  paid  by  said 
insured  to  the  mortuary  and  reserve  funds  of  the  said 
North  American  Union,  less  any  amount  which  has  been 
paid  to  the  insured  under  this  policy." 

The  provision  respecting  the  death  of  the  insured  by 
his  own  hand  or  act  means  death  by  suicide.    Bigelow 
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V.  Berkshire  Life  Ins.  Co.  (1876),  93  U.  S.  284, 

1.  123    L.    Ed.    818;   Supreme   Lodge   v.    GeWke 
(1902),  198  111.  365,  64  N.  E.  1058,    That  the 

parties  to  the  contract  so  understood  it  is  indicated  by 
the  worcl  "suicide,"  placed  as  a  heading  to  the  quoted 
portion  of  the  certificate. 

At  the  trial  the  principal  question  in  controversy  was 
whether  the  insured's  death  resulted  from  his  admin- 
istering: to  himself  carbolic  acid  with  suicidal  intent. 
All  other  matter  in  controversy  was  related  to  such  prin- 
cipal question; 

Proceeding  to  consider  the  alleged  errors,  complaint 

is  made  of  the  refusal  of  the  second,  fifth,  sixth  and 

seventh  instructions  tendered  by  appellant.    The 

2.  second  instruction  was  to  the  effect  that  if  the 
jury  believed  from  the  evidence  that  the  insured 

committed  suicide,  there  could  be  no  recovery  under  the 
certificate.     Provisions  of  life  insurance  policies, 

3.  by  which  death  by  suicide  is  excepted  from  the 
risk,  are  sustained  and  enforced  by  the  courts, 

and  as  a  rule  even  though  such  provisions  contain  the 
"sane  or  insane"  clause.  Kunse  v.  Knights,  etc.  (1909) , 
45  Ind.  App.  30,  90  N.  E.  89 ;  Union  Central  Life  Ins. 
Co.  V.  Hollowell  (1895),  14  Ind.  App.  611,  43  N.  E.  277; 
Bigelow  V.  Berkshire  Life  Ins.  Co.,  supra;  Cady  V.  Fi- 
delity, etc.,  Co.  (1907),  17  L.  R.  A.  (N.  S.)  261,  note; 
14  *R.  C.  L.  1232.    Here,  however,  it  appears 

2.  from  the  provisions   of  the   policy,   as   above 
quoted,  that  even  though  the  insured  committed 

suicide,  there  might  be  a  recovery  in  some  amount. 
That  fact  and  the  issue  of  tender  relating  thereto  were 
ignored  by  the  second  instruction.  The  court  was 
therefore  justified  in  refusing  it.  It  may  be  said,  also, 
that  by  the  court's  ninth  instruction,  the  subject-mat- 
ter  of  the   refused   instruction,    including   appellee's 
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rights  in  case  the  jury  found  that  the  insured  com- 
mitted suicide,  was  fully  and  accurately  presented. 

The  refused  fifth  instruction  called  the  jury's  atten- 
tion to  the  suicide  provision  of  the  certificate,  and  in-r 
formed  the  jury  that  it  was  the  court's  duty  to  construe 
such  provision.  Such  instruction  was  covered  in  detail 
by  the  courtVsecond,  third  and  fifth  instructions. 

The  refused  sixth  instruction  was  as  follows:  "You 
are  instructed  that  the  presumption  of  law  against  sui- 
cide may  be  overturned  not  only  by  verbal  testi- 

4.  mony  but  by.  reasonable  deductions  from  the  facts 
established;  that  on  this  question,  you  are  to  be 
governed  by  what  is  the  reasonable  probability ;  that  the 
fact  of  suicide  need  not  be  shown  beyond  a  reasonable 
doubt,  but  by  a  mere  preponderance  of  the  evidence." 
The  sixth  refused  instruction  is  copied  from  the  opinion 
in  Modern  Woodmen,  etc.  v.  Kincheloe  (1910),  175  Ind. 
563,  94  N.  E.  228,  Ann.  Cas.  1913  C  259,  wherein  it  is 
held  that  the  giving  of  such  instruction  cured  the  error, 
if  any,  in  refusing  an  instruction  of  like  nature.  The 
only  point  made  by  appellant  in  support  of  its  conten- 
tion that  the  court  erred  in  refusing  the  sixth  instruc- 
tion, is  that  the  court  failed  to  advise  the  jury  "that  they 
should  in  arriving  at  their  verdict  take  into  considera- 
tion all  of  the  circumstances  surrounding  the  alleged 
commission  of  the  suicidal  act"  as  disclosed  by  the  evi- 
dence. The  court  by  the  eleventh  instruction,  of  which 
appellant  does  not  complain,  performed  such  duty  spe- 
cifically, and  with  great  particularity.  It  may  be  said 
also  that  the  court,  by  the  thirteenth  instruction,  in- 
formed the  jury  that  the  reasonable-doubt  rule  did  not 
apply.  Other  elements  of  the  sixth  refused  instruction, 
together  with  the  seventh  refused  instruction,  are  cov- 
ered substantially  by  the  court's  twelfth  instruction, 
wherein  the  jury  were  informed  respecting  the  degree 
of  proof  sufficient  to  establish  a  proposition. 
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Complaint  is  made  of  the  tenth  instruction  given  bi 

the  court.    This  instruction  was  to  the  effect  that  there 

is  a  presumption  against  suicide,  and  that  on  that 

5.  issue  the  burden  is  on  the  party  asserting  it. 
There  was  no  error  in  giving  it. 

The  existence  of  newly-discovered  evidence  is  as- 
signed as  one  of  the  grounds  for  a  new  trial.     Such 
grounds  are  supported  by  certain  affidavits  and 

6.  opposed  by  certain  counter  affidavits.     Such  affi- 
davits and  counter  affidavits,  while  copied  into 

the  transcript,  are  not  made  a  part  of  the  record  by  bill 
of  exceptions  or  order  of  court.  It  results  that  such 
affidavits  and  such  grounds  for  a  new  trial  are  unavail- 
ing on  appeal.  Creamery,  etc.,  Co.  V.  Hotsenpitter 
(1902),  159  Ind.  99,  64  N.  E.  600;  Townsend  V.  State 
(1892),  132  Ind.  315,  31  N.  E.  797;  Wood  V.  Crane 
(1881),  75  Ind.  207.    Moreover,  a  new  trial  will 

7.  not  be  granted  on  the  ground  of  newly-discovered 
evidence  which  is  merely  cumulative.     City  of 

Linton  V.  Smith  (1903),  31  Ind.  App.  546,  68  N.  E.  617; 
Ray  V.  Baker  (1905),  165  Ind.  74,  74  N.  E.  619. 

The  situation  here  is  as  follows :     The  general  bill  of 
exceptions  discloses  affirmatively  that  it  does  not  con- 
tain all  the  evidence.     The  order-book  entry  of 

8.  the  filing  of  the  bill  recites  that  it  contains  but 
part  of  the  evidence.      A  certificate  of  the  official 

reporter,  appended  to  the  longhand  manuscript  of  the 
evidence,  recites  that  for  want  of  time  he  had  not  tran- 
scribed all  the  evidence,  and  hence  that  the  testimony 
of  twenty-five  witnesses  and  copies  of  certain  exhibits, 
estimated  as  amounting  to  about  600  pages,  had  been 
omitted.  The  judge's  certificate  recites  that  that  part 
of  the  evidence  that  had  been  transcribed  is  correct. 
Under  such  circumstances,  it  does  not  appear  that  such 
newly-discovered  evidence  is  not  merely  cumulative,  or 
that  it  is  of  such  a  character  as  would  probably  change 
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the  result  if  a  new  trial  were  granted.  Elliott,  App. 
Proc.  §857. 

The  insured  on  the  morning  of  the  day  on  which  he 
died  was  suddenly  stricken  with  severe  illness,  the  na- 
ture of  the  ailment  being  in  controversy.  The  insured 
was  unconscious  and  remained  in  that  condition  until  he 
died.  Appellee,  discovering  insured's  condition,  sent  for 
certain  neighbor  women  and  also  called  Doctor  Ker- 
ingen.  At  the  trial  appellant  offered  to  prove  by  the 
doctor  some  statement  made  by  appellee  to  him  in  the 
presence  of  such  neighbors  and  relative  to  the  insured's 
condition.  The  statement,  if  made  at  all,  was  made 
while  the  doctor,  assisted  by  the  neighbors  and  by  ap- 
pellee, was  examining  the  insured  with  a  view  to  treat- 
ment, the  insured  being  at  that  time  unconscious.  The 
testimony  was  excluded  as  privileged.  It  is  urged  that 
in  such  ruling  the  court  erred.  Two  reasons  are  as- 
signed: First,  that  the  evidence  sought  was  not  priv- 
ileged; secondly,  if  privileged,  it  had  lost  its  character 
as  such,  because  at  a  former  trial  of  the  cause  the  phys- 
ician testified  without  objection  to  the  matters  sought. 
On  the  question  whether  appellant  is  entitled  to  have 
reviewed  the  action  of  the  court  in  excluding  such  evi- 
dence, where,  as  here,  it  affirmatively  appears  that  the 
bill  of  exceptions  does  not  contain  all  the  evidence,  see 
the  following:  Cincinnati,  etc.,  R.  Co.  v.  McMvllen 
(1889),  117  Ind.  439,  20  N.  E.  287,  10  Am.  St.  67; 
Hedrick  V.  D.  M.  Osborne  &  Co.  (1884),  99  Ind.  143; 
Pedigo  V.  Grimes  (1888),  113  Ind.  148,  13  N.  E.  700; 
Estate  of  Wells  V.  Wells  (1880),  71  Ind.  509;  Suther- 
land V.  Hanhins  (1877),  56  Ind.  343. 

The  statute  that  governs  is  as  follows:  "The  follow- 
ing persons  shall  not  be  competent  witnesses :  *  *  * 
4.     Physicians  as  to  matters  communicated  to 

9.  them  as  such  by  patients  in  the  course  of  their 
professional  business,  or  advice  given  in  such 
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cases."  §520  Burns  1914,  §497  R.  S.  .1881.  Respect- 
ing the  interpretation  of  this  statute,  the  Supreme 
Court  in  Cincinnati,  etc.,  R.  Co.  V.  Gross  (1917),  186 
Ind.  471,  114  N.  E.  962,  says:  "This  enactment  has 
consistently  been  construed  by  this  court  as  covering  a 
broader  field  than  is  indicated  by  the  literal  meaning  of 
the  words  employed,  and,  so  construed,  it  renders  the 
physician  incompetent  to  disclose  information  acquired 
by  him  while  attending  a  patient  in  his  professional 
capacity."  The  insured,  being  unconscious,  was  unable 
to  give  to  the  physician  any  account  of  the  cause,  origin 
or  history  of  his  ailment.  It  was  necessary  that  such 
service  be  performed  by  another,  if  at  all,  and  it  would 
seem  that  the  wife  should  be  considered  a  proper  person 
to  give  such  information.  Where  the  intervention  of  a 
third  person  is  necessary  in  order  that  the  patient  may 
communicate  with  the  physician  with  a  vigw  to  intelli- 
gent treatment,  neither  the  physician  nor  such  third 
person  may  disclose,  over  objection,  information  so  com- 
municated. Springer  V.  Byram  (1894),  137  Ind.  15, 
22,  36  N.  E.  361,  23  L.  R.  A.  244,  45  Am.  St.  159; 
State  V.  Loponio  (1913),  85  N.  J.  Law  357,  88  Atl.  1045, 
49  L.  R.  A.  (N.  S.)  1017.  To  information  obtained  by 
a  physician  while  treating  his  patient,  "  'The  privilege 
may  attach,  notwithstanding  the  presence  of  third  per- 
sons in  the  sickroom,  where  the  consultation  is  held/  " 
Springer  v.  Byram,  supra;  Cahen  V.  Continental  Life 
Ins.  Co.  (1876),  41  N.  Y.  Super.  Ct.  296. 

It  is  held,  however,  that  disinterested  persons  present 
when  a  patient  communicates  with  his  physician  rela- 
tive to  the  ailments  of  the  former  may  testify  to  such 
communications.  Springer  V.  Byram,  supra;  Masons 
Union  Life,  etc.,  Assn.  V.  Brockman  (1900),  26  Ind. 
App.  182,  59  N.  E.  401.  "If  the  knowledge  is  acquired 
in  the  chamber  of  the  patient,  and  in  the  discharge  of 
professional  duty,  the  physician  can  make  no  disclo- 
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sure.  This  is  true,  whether  the  knowledge  is  communi- 
cated by  the  words  of  the  patient,  or  is  gained  by  obser- 
vation, or  is  the  result  of  a  professional  examination. 
The  law  forbids  the  physician  from  disclosing  what  he 
learns  in  the  sickroom  no  matter  by  what  method  he 
acquires  his  knowledge/'  Heuston  V.  Simpson  (1888), 
115  Ind.  62,  17  N.  E.  261,  7  Am.  St.  409.  See,  also, 
Masonic,  etc.,  Assn.  v.  Beck  (1881),  77  Ind.  203,  40 
Am.  Rep.  295.  The  privilege  extends  not  only  to  com- 
munications from  the  patient  to  the  physician,  but  to 
information  derived  by  the  physician  from  persons 
present  at  the  interview.  Edington  V.  Mutual  Life  Ins. 
Co.  (1875),  5  Hun.  1,  67  N.  Y.  185;  Wharton,  Evi- 
dence (3d  ed.)  §606  and  note;  Jones,  Evidence  (2d  ed.) 
§759.  The  Edington  case  is  cited  and  quoted  from  in 
Hueston  v.  Simpson,  supra.  It  is  held  in  People  v. 
Brower  (1889),  53  Hun.  217,  6  N.  Y.  Supp.  730,  that 
where  a  husband  went  to  a  physician's  office  to  call  him 
to  treat  the  former's  wife,  a  statement  made  to  the 
physician  by  the  husband  respecting  the  nature  and 
origin  of  the  wife's  ailment  was  privileged.  In  Denaro 
V.  Prudential  Ins.  Co.  (1913),  154  App.  Div.  840,  139 
N.  Y.  Supp.  758,  the  following  is  said :  "When  a  phys- 
ician enters  a  house  for  the  purpose  of  attending  a 
patient,  he  is  called  upon  to  make  inquiries,  not  alone  of 
the  sick  person,  but  of  those  who  are  about  him,  and 
who  are  familiar  with  the  facts,  and  communications 
necessary  for  the  proper  performance  of  the  duties  of 
the  physician  are  not  public  because  made  in  the  pres- 
ence of  his  immediate  family  or  those  who  are  pres- 
ent because  of  the  illness  of  the  person.  Of  course  the 
persons  who  are  present  are  not  denied  the  right  to 
testify;  it  is  only  the  physician  who  is  bound  by  the 
rule." 

It  is  true  that  the  weight  which  should  otherwise  be 
assigned  to  the  New  York  decisions  is  detracted  from 
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somewhat  by  the  fact  that  the  governing  statute  of  that 
state  is  not  identical  with  ours.  Nevertheless,  we  re- 
gard the  situation  presented  here  as  arousing  the  spirit 
of  our  statute,  and  as  a  consequence  that  the  evidence 
sought  by  the  testimony  of  the  physician  was  privileged 
and  properly  excluded. 

The  record  does  not  disclose  that  in  a  former  trial  of 
this  cause  the  physician  was  permitted,  without  objec- 
tion,  to  testify  to  the  matter   excluded   here. 

10.  Studabaker  V.  Faylor  (1912),  52  Ind.  App.  171, 
98  N.  E.  318,  and  Pittsburgh,  etc.,  R.  Co.  V. 

O'Conner  (1908),  171  Ind.  686,  85  N.  E.  969,  are  there- 
fore not  applicable. 

It  may  be  said  in  addition  that  an  examination  of 
the  transcript  discloses  that  the  bill  of  exceptions  con- 
taining a  part  of  the  evidence  is  not  in  the  rec- 

11.  ord.    The  facts  are  as  follows:   Final  judgment 
was  rendered  December  16,  1914,  at  which  time 

an  appeal  was  prayed  and  granted,  and  ninety  days 
given  within  which  to  file  a  bill  of  exceptions  containing 
the  evidence.  Such  granted  time  was  not  extended. 
The  bill  was  signed  by  the  judge  and  filed  June  11, 
1915.  There  is  nothing  to  indicate  that  it  was  pre- 
sented to  the  judge  at  an  earlier  date.  The  evidence 
is  therefore  not  in  the  record.  It  follows  that  no  ques- 
tion involving  the  evidence  is  presented.  We  have  nev- 
ertheless considered  certain  questions  depending  on  the 
evidence,  by  reason  of  their  importance.  Nat.  Live 
Stock  Ins.  Co.  v.  Owens  (1916),  63  Ind.  App.  70,  113 
N.  E.  1024. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed.     Judgment  affirmed. 

Note. — Reported  in  116  N.  E.  68.  Insurance:  burden  of  proof 
on  the  issue  of  suicide,  50  Am.  St.  442;  25  Cyc  930.  See  under 
(1)  25  Cyc  740;  (2)  25  Cyc  951;  (9)  40  Cyc  2385. 
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» 

Hoosier  Brick  Company  v.  Floyd  County  Bank 

ET  AL. 

[No.  9,272.    Filed  May  16,  1917.] 

1.  Appeal. — Exceptions  to  Conclusions  of  Law. — Scope  of  Re" 
view. — Appellant,  by  excepting  only  to  the  conclusions  of  law, 
conceded  for  the  purposes  of  such  exception  that  the  facts 
were  fully  and  correctly  found,     p.  452. 

2.  Principal  and  Surety. — Construction  of  Obligation. — Con- 
tractors Bond. — Where  a  contractor's  bond  guaranteed  the  con- 
struction of  a  three-story  brick  building,  but  also  contained  a 
provision  obligating  the  contractor  to  erect  and  complete  the 
structure  under  the  contract  in  accordance  with  plans  and 
specifications  which  provided  that  the  building  should  be  faced 
with  stone,  the  bondsmen  could  not  avoid  any  liability  growing 
out  of  the  construction  of  the  brick  and  stone  building  on  the 
theory  that  there  was  a  departure  from  the  contract,  since  the 
bond  and  contract  must  be  construed  together,    p.  452. 

3.  Mechanics'  Liens. — Right  to  Waive. — The  right  to  a  me- 
chanic's lien  given  by  statute  may  be  waived,    p.  453. 

4.  Mechanics'  Liens. — Agreement  Not  to  Enforce. — Effect. — 
One  who  has  agreed  that  no  lien  shall  be  filed  or  enforced 
against  the  property  of  another  cannot  himself  enforce  a  me- 
chanic's lien  against  such  property,     p.  453. 

5.  Mechanics'  Liens. — Building  Contract. — Stipulation  against 
Liens. — Waiver  by  Surety. — A  guarantor  or  surety  on  a  build- 
ing contractor's  bond  which  insures  the  owner  against  the 
filing  of  a  mechanic's  lien  cannot  enforce  a  mechanic's  lien 
against  the  property  for  material  furnished  the  contractor  and 
used  by  him  in  erecting  the  building  for  the  completion  of 
which  the  bond  was  given,     p.  454. 

6.  Guaranty. — "Guarantor." — Bond  to  Secure  Performance  of 
Contract. — Where  one  undertakes  that  his  principal  shall  per- 
form a  contract  which  is  collateral  to  the  instrument  executed 
to  secure  such  performance,  he  is  a  guarantor,  and  not  a 
surety  in  the  legal  meaning  and  application  of  the  latter  term, 
p.  454. 

7.  Guaranty. — Default  of  Principal. — Defense. — Failure  to  Give 
Notice  to  Guarantor. — Where  a  guarantor  is  called  upon  to 
answer  for  the  default  of  his  principal,  the  omission  of,  or  fail- 
ure to  give,  notice  of  such  default  is  a  matter  of  defense  to 
be  pleaded  and  proven  by  the  guarantor,  except  in  causes  gov- 
erned by  commercial  rules,    p.  454. 

8.  Corporations. —  Guaranty. —  Ultra  Vires  Acts. —  Liability. — 
Where  a  corporation  engaged  in  the  manufacture  of  brick 
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executed  a  bond  with  a  building  contractor  securing  the  per- 
formance of  a  contract  not  to  permit  the  filing  of  liens  for  labor 
or  material  under  an  arrangement  with  the  contractor  that  he 
purchase  from  the  corporation  the  brick  to  be  used  in  the  con- 
struction of  the  building,  and  the  brick  was  so  purchased  and 
used,  the  corporation  could  not  escape  liability  under  the  bond 
on  the  ground  that  its  act  was  ultra  vires,    p.  454. 

From  Floyd  Circuit  Court ;  Charles  D.  Kelso,  Special 
Judge. 

Action  by  the  Hoosier  Brick  Company  against  the 
Floyd  County  Bank  and  Joel  K  Conda.     From  a  judg- 

■ 

ment  for  the  bank,  the  plaintiff  appeals.    Affirmed. 

Charles  L.  Jewett,  Henry  E.  Jewett,  Floyd  A.  Deahl 
and  Louis  M.  Hammerschmidt,  for  appellant. 

Stotsenburg  &  Weathers  and  Walter  V.  Bulleit,  for 
appellees. 

Felt,  C.  J. — This  is  a  suit  by  appellant  to  foreclose  a 
mechanic's  lien  for  brick  furnished  by  it  and  used  in  the 
construction  of  a  building  in  New  Albany,  Indiana,  be- 
longing to  appellee  Floyd  County  Bank.  Appellee 
Conda  did  not  defend,  and  hereafter  all  references  to 
answers  are  to  the  answers  filed  by  appellee  bank. 

From  a  judgment  in  favor  of  appellee  Floyd  County 
Bank,  hereafter  referred  to  as  the  bank,  appellant  ap- 
pealed to  this  court  and  has  assigned  errors  question- 
ing the  correctness  of  the  rulings  of  the  trial  court :  in 
overruling  appellant's  motion  to  strike  out  certain  parts 
of  the  amended  fourth,  of  the  amended  fifth  and  of  the 
additional  sixth  paragraph  of  amended  answers;  in 
overruling  separate  demurrers  to  the  fourth,  the  fifth, 
and  the  sixth  additional  paragraphs  of  amended  an- 
swers; in  sustaining  the  demurrer  of  the  bank  to  ap- 
pellant's second  paragraph  of  reply  to  the  fourth,  the. 
fifth  and  the  sixth  paragraphs  of  amended  answer;  in 
each  of  the  second,  third,  fourth,  fifth,  and  sixth  con- 
clusions of  law  stated  on  the  facts  specially  found  by 
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the  court;  in  overruling  appellant's  motion  for  a  new 
trial. 

The  case  was  tried  on  an  amended  complaint  in  one 
paragraph,  an  answer  by  the  bank  in  seven  paragraphs 
and  a  reply,  of  general  denial  by  appellant  to  each  of 
the  special  answers.  The  first  paragraph  of  answer 
is  a  general  denial,  the  second  and  third  allege  pay- 
ment by  each  of  the  appellees,  respectively.  The  fourth 
in  substance  alleges  that  appellant  is  estopped  to  assert 
or  enforce  a  lien  on  the  property  of  the  bank  because 
it  was  surety  for  appellee  Conda,  the  contractor,  on  the 
bond  given  by  him  to  secure  the  full  performance  of 
his  contract  wherein  he  promised  to  provide  and  pay  for 
all  material  and  labor  for  the  completion  of  the  work 
covered  by  his  contract  in  accordance  with  such  con- 
tract and  the  plans  and  specifications  agreed  on  by  and 
between  the  bank  and  said  Conda;  that  he  would  not 
suffer  or  permit  any  lien  to  be  taken  or  filed  against 
the  property  of  the  bank,  and  that  in  case  any  lien  for 
labor  or  material  used  in  said  work  was  so  filed  the 
contractor  should  promptly  pay  and  discharge  the  same ; 
that  by  mutual  mistake  of  the  parties  and  of  the 
scrivener  who  wrote  said  bond  the  aforesaid  building 
was  therein  described  as  a  brick  building  at  the  north- 
east corner  of  Vincennes  and  East  streets,  when  in 
truth  and  fact  the  building  was  to  be  erected  at  the 
southeast  corner  of  the  crossing  of  such  streets  and  was 
to  be  a  brick  and  stone  building,  and  the  parties  to  said 
bond  so  understood  and  intended  it  to  be  so  described 
in  the  bond;  that  to  induce  the  brick  company  to  exe- 
cute said  bond  the  said  contractor  promised  to  buy  from 
it  the  brick  to  be  used  by  him  in  said  work  and  in  pur- 
suance of  such  agreement  the  brick  company  executed 
the  bond  and  thereafter  said  Conda  purchased  from 
it  the  brick  used  in  said  building  in  accordance  with 
the   aforesaid   agreement.     The   proposition   of   said 
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Conda,  the  contract  and  bond  are  set  out  with  and  made 
a  part  of  this  paragraph  of  answer.  The  proposition 
provides  that :  "The  only  thing  to  be  changed  from  the 
original  specifications  is  the  outside  face  of  Walls  on  the 
Vincennes  and  Spring  street  sides  which  is  to  be 
changed  from  pressed  brick  to  case  stone  as  well  as  all 
Bedford  stone  trimming."  The  contract  provides  that 
the  contractor  "shall  and  will  provide  all  the  materials 
and  perform  all  the  work  mentioned  in  the  specifica- 
tions and  shown  on  the  drawings  prepared  by  said  ar- 
chitect for  the  erection  of  a  building  *  *  *  accord- 
ing to  plans  and  specificationsvand  proposition  made/' 
The  bond  obligated  the  contractor  to  erect  and  complete 
the  building  ''according  to  the  plans  and  specifications 
as  agreed  upon  to  date"  and  not  to  "suffer  or  permit 
any  person,  partnership,  firm  or  corporation  to  take 
or  hold  any  lien  upon  said  building,  or  against  said 
Floyd  County  Bank  for  material  and  labor  furnished  in 
construction  of  said  building,  and  that  if  a  lien  is  taken 
the  said  J.  E.  Conda  shall  promptly  pay  and  dismiss 
the  same."  The  fifth  paragraph  was  drawn  on  the 
same  theory  as  the  fourth  paragraph  of  answer  except 
it  was  a  partial  answer  as  to  62,500  bricks  alleged  to 
have  been  furnished  Conda  before  he  abandoned  the 
contract.  The  sixth  paragraph  is  on  the  same  general 
theory  as  the  fourth,  and  also  avers  that  the  brick  com- 
pany is  liable  on  the  bond  for  whatever  amount  remains 
unpaid  for  the  brick  used  in  the  building.  The  specifi- 
cations are  made  a  part  of  this  paragraph  and  describe 
the  building  as  located  at  the  southeast  corner  of  Vin- 
cennes and  Spring  streets.  The  seventh  paragraph  al- 
leges that  the  notice  of  a  mechanic's  lien  was  not  filed 
within  the  time  required  by  the  statute. 

The  substance  of  the  second  paragraph  of  reply  to 
which  a  demurrer  was  sustained  is  that  the  plaintiff  is 
a  manufacturing  corporation  organized  solely  for  the 
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manufacture  of  brick ;  that  the  aforesaid  bond  was  exe- 
cuted in  the  name  of  the  Hoosier  Brick  Company  by 
Arthur  Hegewald,  its  manager,  without  authority  from 
the  directors  or  stockholders  and  the  company  had  no 
power  or  authority  to  enter  into  any  contract  as  surety 
or  guarantor. 

The  special  finding  of  facts,  omitting  formal  and  gen- 
eral statements  which  are  not  in  dispute,  is  in  substance 
as  follows:  That  the  bank  was  preparing  to  erect  a 
building  in  which  to  conduct  its  business,  and  on  May 
30,  1908,  defendant  Conda  submitted  a  proposition  to 
do  all  excavating,  foundation  work,  masonry,  concrete, 
tiling,  paving,  sidewalks,  marble  and  brick  work,  and 
to  furnish  and  pay  for  all  material  necessary  therefor, 
according  to  plans  and  specifications,  for  the  sum  of 
$4,000 ;  that  the  original  specifications  therefor  required 
the  north  and  west  walls  of  said  building  to  be  of 
pressed  brick,  but  said  Conda  proposed  to  construct 
them  of  pressed  stone;  that  on  June  4,  1908,  the  bank 
accepted  said  proposition  and  accordingly  entered  into 
a  contract  with  Conda,  whereby  he  agreed  to  perform 
said  work  and  complete  the  building  in  accordance  with 
the  terms  of  said  proposition,  plans  and  specifications 
as  modified  by  said  proposition;  that  Conda  executed 
a  bond  to  the  bank  conditioned  that  he  would  erect  and 
complete  the  building  according  to  the  contract  hereto- 
fore entered  into  and  according  to  the  plans  and  speci- 
fications as  agreed  upon  to  date,  and  that  he  would  not 
suffer  or  permit  any  lien  to  be  taken  or  held  against 
said  building  for  material  or  labor  used  in  constructing 
the  same;  that  plaintiff  and  two  individuals  became 
sureties  on  such  bond ;  that  Conda  agreed  to  buy  from 
plaintiff  the  brick  to  be  used  in  constructing  said  build- 
ing and  in  consideration  thereof  plaintiff,  the  brick  com- 
pany, agreed  to  become  such  surety;  that  the  bond  so 
Vol.  64—29 
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given  was  intended  by  the  parties  to  secure  the  per- 
formance of  the  contract  in  constructing  the  building 
described  in  the  plans  and  specifications  as  modified 
by  said  proposal  of  Conda,  being  the  same  building  ac- 
tually erected  on  the  real  estate  of  the  bank  by  Conda, 
but  by  mutual  mistake  of  the  parties  and  the  scrivener 
who  drew  said  bond,  the  building  was  therein  described 
as  a  brick  building  instead  of  a  brick  and  artificial  stone 
building ;  that  Conda  contracted  with  plaintiff,  the  brick 
company,  to  furnish  the  brick  needed  in  constructing  the 
aforesaid  building  and  in  pursuance  thereof  plaintiff 
furnished  him  at  said  building  62,531  bricks,  which 
were  worth  $8.50  per  thousand  or  $531.25;  that  the 
brick  were  so  delivered  prior  to  August  26,  1908 ;  that 
on  August  26,  1908,  Conda  abandoned  said  contract, 
discontinued  work  on  the  building  and  left  the  State 
of  Indiana,  and  failed  and  refused  to  complete  the  work 
covered  by  this  contract;  that  thereafter  the  architect, 
one  Hillerich,  acting  for  the  bank,  completed  the  build- 
ing according  to  the  requirements  of  Conda's  contract, 
at  the  expense  of  the  bank,  and  in  so  doing  ordered 
from  plaintiff,  the  brick  company,  41,374  bricks  of  the 
value  of  $351.68;  that  the  same  were  furnished  and 
used  in  the  building,  the  last  of  which  were  delivered 
on  September  28,  1908,  and  were  necessary  to  complete 
the  building  in  accordance  with  the  contract  of  said 
Conda  and  were  so  used;  that  plaintiff  has  not  been 
paid  for  said  brick  or  any  part  thereof,  and  on  Novem- 
ber 18,  1908,  it  filed  in  the  recorder's  office  of  Floyd 
county,  Indiana,  notice  of  a  mechanic's  lien  on  the  real 
estate  of  the  bank  and  the  building  so  erected  thereon 
as  aforesaid  for  $882.93,  which  notice  was  duly  re- 
corded; that  this  suit  was  begun  within  one  year  from 
the  date  of  the  filing  of  said  notice;  that  plaintiff  em- 
ployed an  attorney  whose  services  in  this  suit  are  rea- 
sonably worth  $125;  that  the  total  payments  made  by 
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said  bank  before  and  after  Conda  abandoned  his  con- 
tract exceed  the.  contract  price  for  the  work  covered 
by  his  contract;  that  all  the  brick  used  in  said  work 
were  charged  to  Conda  on  the  books  of  the  brick  com- 
pany ;  that  Conda  at  the  time  he  entered  into  said  con- 
tract and  at  all  times  subsequent  thereto  was,  and  now 
is,  insolvent,  and  has  no  property  subject  to  execution. 

On  the  foregoing  finding  of  facts  the  court  stated  its 
conclusions  of  law  in  substance  as  follows:  (1)  Plain- 
tiff is  entitled  to  a  personal  judgment  against  Joel  E. 
Conda  for  $531.25,  with  interest  from  August  26,  1908 ; 
(2)  plaintiff  is  not  entitled  to  a  lien  against  the  prop- 
erty of  the  Floyd  County  Bank  for  brick  furnished  said 
Conda;  (3)  plaintiff  is  not  entitled  to  recover  from 
said  bank  for  any  brick  furnished  by  it  and  used  in 
said  building:  (4)  plaintiff  is  estopped  from  enforc- 
ing its  said  lien  against  the  property  of  the  Floyd 
County  Bank  aforesaid ;  (5)  that  plaintiff  take  nothing 
as  against  said  bank  in  this  suit  and  the  bank  recover 
from  plaintiffs  its  costs  herein.  The  appellant  excepted 
to  the  second,  the  third  and  the  fifth  conclusions  of  law. 

Appellee  insists  that  no  questions  are  duly  presented 
by  appellant's  briefs,  because  under  points  and  authori- 
ties appellant  has  only  stated  general  abstract  proposi- 
tions  of  law  and  has  not  definitely  applied  any  of  such 
propositions  to  any  alleged  error- relied  upon  for  re- 
versal. The  briefs  are  not  in  strict  compliance  with 
the  rules  and  some  of  the  statements  are  too  general 
and  indefinite  to  aid  the  court  in  ascertaining  and  de- 
ciding the  error  or  errors  relied  on  for  reversal,  but 
nevertheless  by  a  liberal  construction  of  the  briefs  we 
find  such  substantial  compliance  with  the  rules  as  will 
enable  the  court  to  ascertain  and  decide  the  principal 
questions  involved  in  the  controversy. 

Appellant  contends  that  the  court  erred  in  its  conclu- 
sions of  law  because :     (1)  Sureties  are  favorites  of  the 
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law  and  their  liability  is  not  to  be  extended  by  implica- 
tion beyond  the  terms  of  their  contracts;  (2)  sureties 
are  not  bound  by  changes  in  the  contract  unless  they 
have  consented  thereto,  and  then  only  when  the  changes 
6r  alterations  are  made  in  strict  compliance  with  the 
contract  or  agreement  therefor;  (3)  that  if  there  is 
any  conflict  in  the  terms  of  the  bond  and  the  contract 
the  performance  of  which  it  is  given  to  secure,  the  pro- 
visions of  the  bond  control ;  (4)  that  "to  ascertain  the 
intentions,  regard  must  be  had  to  the  nature  of  the  in- 
strument, the  circumstances  under  which  it  was  exe- 
cuted and  the  object  which  the  parties  had  in  view." 
There  is  no  substantial  controversy  about  the  forego- 
ing propositions,  but  the  parties  differ  as  to  their  ap- 
plication to  and  effect  upon  the  case  at  bar. 

Appellant  asserts  that  the  provisions  of  the  bond  for 
the  construction  of  "a  three-story  brick  building"  relieve 
the  bondsmen  from  any  liability  growing  out  of  the 
construction  of  a  brick  and  stone  building  as  found  by 
the  court. 

By  excepting  to  the  conclusions  of  law,  appellant  con- 
ceded for  the  purposes  of  such  exception  that  the  facts 
are  fully  and  correctly  found.    The  court  found 

1.  that  the  bond  was  intended  by  all  parties  thereto 
to  secure  the  performance  of  the  work  described 
in  the  plans  and  specifications  as  modified  by  the 

2.  proposition  of  the  contractor  and  that  the  build- 
ing so  mentioned  and  described  is  the  building 

actually  erected  by  the  contractor  on  the  real  estate  of 
the  bank;  that  the  bond  required  the  building  to  be 
completed  according  to  the  contract  and  the  plans  and 
specifications  as  agreed  to  up  to  that  date;  that  the 
contract  bound  the  contractor  to  complete  the  building 
in  accordance  with  the  terms  of  the  proposition  of  the 
contractor,  and  the  plans  and  specifications  as  modi- 
fied by  such  proposition.    Thus  it  appears  that  the  bond 
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contains  a  reference  to  the  contract  which  requires  the 
work  to  be  done  according  to  the  plans  and  specifica- 
tions as  modified  by  the  proposition  or  bid  in  which  the 
change  in  the  facing  of  two  sides  of  the  building  is  de- 
scribed. A  bond  and  contract  so  executed  and  contain- 
ing such  provisions  should  be  construed  together,  and 
when  so  construed,  under  the  facts  of  this  case,  there  is 
no  basis  for  the  contention  that  the  bond  did  not  bind 
the  sureties  for  the  completion  of  the  building  as  de- 
scribed by  the  proposition,  contract  and  specifications 
above  set  forth.  Williams  V.  Markland  (1896),  15  Ind. 
App.  669,  671,  44  N.  E.  562;  Zhmtop  V.  Eden  (1896),  15 
Ind.  App.  575,  579,  44  N.  E.  560 ;  Closson  V.  Billman 
(1903) ,  161  Ind.  610, 613, 614, 69  N.  E.  449 ;  Singer  Mfg. 
Co.  V.  Forsyth  (1886),  108  Ind.  334,  338,  9  N.  E.  372; 
Aetna  Indemnity  Co.  v.  Indianapolis,  etc.,  Fuel  Co. 
(1912),  178  Ind.  70,  72,  98  N.  E.  706;  Greenfield  Lum- 
ber, etc.,  Co.  V.  Parker  (1902),  159  Ind.  571,  574,  65 
N.  E.  747;  State,  ex  rel.  v.  Heim  (1914),  58  Ind.  App. 
654,  108  N.  E.  776 ;  9  Cyc  580-582. 

In  view  of  the  foregoing  conclusion,  we  are  not  called 
upon  to  decide  whether  the  mention  of  a  brick  building 
in  the  bond  and  the  specifications  followed  by  the  erec- 
tion of  a  brick  and  stone  building  would  of  itself  amount 
to  such  a  change  as  would  relieve  the  bondsmen  of  the 
contractor  from  liability  in  a  case  where  they  were 
otherwise  liable. 

The  following  propositions  are  established  as  the  law 

in  this  State:  (1)  The  right  to  a  mechanic's  lien  given 

by  statute  may  be  waived.     (2)   One  who  has 

3.  agreed  that  no  lien  shall  be  filed  or  enforced 
against  the  property  of  another  cannot  himself 
enforce  a  mechanic's  lien  against  such  property. 

4.  (3)  The  foregoing  proposition  is  applicable  to  a 
surety  or  guarantor  on  the  bond  of  a  building 
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contractor,  containing  such  provision,  where  such 

5.  guarantor  has  furnished  material  used  by  the 
contractor  in  erecting  the  building  for  the  com- 
pletion  of  which  such  bond  was  given.     (4) 

6.  Where  one  undertakes  that  his  principal  shall 
perform  a  contract  which  is  collateral  to  the  in- 
strument executed  to  secure  such  performance,  he  is  a 
guarantor,  and  not  a  surety,  in  the  legal  meaning  and 
application  of  the  latter  term.     (5)  \^here  a  guarantor 

is  called  upon  to  answer  for  the  default  of  his 

7.  principal,  the  omission  of,  or  failure  to  give,  no- 
tice of  such  default  is  a  matter  of  defense  to  be 

pleaded  and  proven  by  the  guarantor,  except  in  cases 
governed  by  commercial  rules.  Closson  v.  Bittman, 
supra;  McHenry  v.  Knickerbacker  (1891),  128  Ind.  77, 
27  N.  E.  430;  Miller  v.  Taggart  (1905),  36  Ind.  App. 
595,  599,  76  N.  E.  321 ;  Furst,  etc.,  Mfg.  Co.  V.  Black 
(1887),  111  Ind.  308,  313,  315,  12  N.  E.  504;  LaRose  V. 
Logansport  Nat.  Bank  (1885),  102  Ind.  332,  339,  1  N. 
E.  805;  Geo.  B.  Swift  &  Co.  V.  Dolle  (1906),  39  Ind. 
App.  653,  659,  661,  80  N.  E.  678. 

In  the  case  at  bar  the  exceptions  to  the  conclusions 
of  law  present  practically  the  same  questions  as  those 
presented  by  the  assignments  of  error  relating  to  the 
overruling  of  the  demurrers  to  the  several  special  an- 
swers. Guynn  v.  Wabash,  etc.,  Trust  Co.  (1912),  53 
Ind.  App.  391,  392,  lol  N.  E.  738.  We  therefore  con- 
clude that  the  court  did  not  err  in  its  conclusions  of 
law  or  in  overruling  the  several  demurrers  to  the  special 
answers  of  the  bank. 

The  averments  of  the  special  answers  show  that  the 

brick  company  executed  the  contractor's  bond  under 

an  arrangement  intended  to  be  beneficial  to  it  by 

8.  insuring  the  sale  of  the  brick  required  for  the 
completion  of  the  work  covered  by  the  contract ; 
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that  the  brick  had  been  so  sold  and  used  and  the  build- 
ing completed.  The  second  paragraph  of  the  reply  to 
such  answers  seeks  to  relieve  the  brick  company  from 
the  consequences  of  signing  such  bond  by  showing  that 
the  act  was  ultra  vires  and  the  instrument  void  as  to 
the  brick  company.  Conceding  the  act  to  be  ultra  vires, 
on  the  facts  of  this  case,  appellant  cannot  be  relieved 
from  the  consequences  that  follow  the  execution  of  the 
bond.  Wittmer  Lumber  Co.  V.  Rice  (1899),  23  Ind. 
App.  586,  589,  55  N.  E.  868 ;  State  Life  Ins.  Co.  V.  Nel- 
son (1910),  46  Ind.  App.  137,  138,  92  N.  E.  2;  Breinig 
V.  Sparrow  (1906),  39  Ind.  App.  455,  462,  80  N.  E. 
37;  Flint,  etc.,  Mfg.  Co.  v.  Kerr,  etc.,  Mfg.  Co.  (1899), 
24  Ind.  App.  350,  357,  56  N.  E.  858 ;  Wright  v.  Hughes 
(1889),  119  Ind.  324,  331,  21  N.  E.  907, 12  Am.  St.  412. 
There  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  appellant's  reply. 

The  other  questions  mentioned  as  far  as  presented 
show  no  reversible  error.  Ohio  Valley  Trust  Co.  V. 
Wernke  (1912),  179  Ind.  49,  54,  99  N.  E.  734;  Indian- 
apolis Traction,  etc.,  Co.  v.  Miller  (1912),  179  Ind.  182, 
100  N.  E.  449.  The  case  seems  to  have  been  fairly  tried 
and  a  correct  result  reached  under  the  facts  of  the  case. 
Appellant  was  deprived  of  no  substantial  right  affect- 
ing the  merits  of  the  case.  Bronnenberg  v.  Indiana 
Union  Traction  Co.  (1915),  59  Ind.  App.  495,  500, 
109  N.  E;  784.  No  reversible  error  is  shown.  Judg- 
ment affirmed. 

Note. — Reported  in  116  N.  E.  87.  Principal  and  surety:  (a) 
right  of  a  surety  on  a  contractor's  bond  to  assert  a  mechanic's 
lien  on  the  property,  21  Ann.  Cas.  995;  (b)  surety  or  guarantor, 
Ann.  Cas.  1914D  627,  105  Am.  St.  519.  Mechanic's  lien:  stipu- 
lation in  contract  against  filing,  effect  as  to  contractor,  Ann. 
Cas.  1913E  562.  See  under  (6)  20  Cyc  1400;  (7)  20  Cyc  1465; 
(8)  10  Cyc  1156. 
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Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  James. 

[No.  9,205.    Filed  January  12,  1917.    Rehearing  denied  May  16, 

1917.] 

1.  Justices  op  the  Peace. — Objections  to  Sufficiency  of  Com- 
plaint before  Justice. — Failure  to  Demur, — Effect. — Statute. — 
The  sufficiency  of  a  complaint  before  a  justice  of  the  peace  to 
state  facts  sufficient  to  constitute  a  cause  of  action  cannot.be 
questioned  for  the  first  time  in  the  Appellate  Court,  since 
§1745  Burns  1914,  2  R.  S.  1852  p.  449,  §75,  providing  that,  in 
all  cases  not  otherwise  specially  provided,  proceedings  before 
justices  shall  be  governed  by  the  practices  and  usages  of 
circuit  courts  and  the  rules  of  the  common  law  so  far  as  they 
are  in  force  in  this  State,  refers  to  the  law  at  the  time  the 
exigency  arises  to  which  the  law  is  to  be  applied,  so  that  §348 
Burns  1914,  Acts  1911  p.  415,  providing  that,  if  the  objection 
that  the  complaint  does  not  state  a  cause  of  action  is  not  taken 
by  demurrer,  such  objection  is  deemed  waived,  governs  in  pro- 
ceedings before  justices  of  the  peace  rather  than  the  enactment 
upon  the  same  subject-matter  in  the  Code  of  1852.    p.  458. 

2.  Pleading. —  Complaint. —  Theory. —  A  complaint  should  be 
made  to  conform  to  some  definite  theory,    p.  463. 

3.  Pleading. — Complaint. — Theory. — Proof. — Although  the  suffi- 
ciency of  a  complaint  is  not  questioned  in  the  trial  court,  the 
inquiry  and  proof  should  be  limited  to  the  cause  of  action 
stated  therein,  and  the  plaintiff  required  to  conform  therewith, 
and,  where  a  complaint  has  more  than  one  theory,  the  cause 
should  be  tried  upon  the  theory  most  apparent  and  most  clearly 
authorized  by  the  facts  pleaded,    p.  463. 

4.  Appeal. — Review. — Verdict. — Evidence. — Sufficiency. — Theory 
of  Complaint. — The  court  on  appeal,  in  determining  whether 
the  verdict  or  decision  below  is  sustained  by  sufficient  evi- 
dence, must  first  ascertain  the  theory  of  the  action  stated  in 
the  complaint,  and  where  there  is  uncertainty  in  the  aver- 
ments of  the  pleading  the  appellate  tribunal  will  adopt  the 
theory  adopted  by  the  parties  and  the  trial  court,    p.  463. 

5.  Pleading. — Violation  of  Statute. — Unnecessary  Averments. — 
Negligence.— In  an  action  against  a  railroad  to  recover  for 
stock  killed  because  of  its  failure  to  maintain  fences  along  the 
right  of  way,  as  required  by  §§5436,  5442  Burns  1914,  §§4025, 
4026  R.  S.  1881,  where  there  was  certainty  as  to  the  theory  of 
the  complaint,  it  was  proper  for  the  trial  court  to  treat  aver- 
ments of  negligence  which  did  not  state  a  cause  of  action  as 
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surplusage,  and  to  adopt  the  controlling  theory  of  the  com- 
plaint as  based  on  a  violation  of  the  statute,  in  harmony  with 
the  presumption  that  the  pleader  did  not  intend  to  violate  the 
rules  of  good  pleading  by  stating  two  causes  of  action  in  one 
paragraph  of  complaint,    p.  464. 

6.  Railroads. — Injury  to  Stock. — Failure  to  Maintain  Fences. — 
Action. — Evidence. — Sufficiency. — In  an  action  against  a  rail- 
road to  recover  for  a  horse  killed  because  of  failure  to  maintain 
fences  along  the  right  of  way  as  required  by  §§5436,  5442 
Burns  1914,  §§4025,  4026  R.  S.  1881,  where  the  only  evidence 
tending  to  show  the  point  at  which  the  horse  entered  on  the 
defendant's  right  of  way  was  the  tracks  of  a  horse  leading 
from  a  gate  in  the  fence  to  the  railroad  tracks,  the  evidence 
is  insufficient  to  warrant  an  inference  that  the  horse  escaped 
through  an  opening  in  defendant's  fence,  as  charged  in  the 
complaint,     p.  465. 

7.  RailroAds. — Injuries  to  Animals  on  Tracks. — Violation  of 
Statutory  Duty. —  Contributory  Negligence. —  In  an  action 
against  a  railroad  company  for  injury  to  animals  upon  its 
tracks,  where  liability  is  predicated  on  the  violation  of  its 
statutory  duty  to  properly  fence  its  right  of  way,  contributory 
negilgence  is  not  an  issue,    p.  466. 

From  Jay  Circuit  Court;  James  J.  Moran,  Special 
Judge. 

Action  by  Flavius  V.  James  against  The  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

G.  E.  Ross,  for  appellant. 

Duncan  &  Woodbury  and  Shockney  Bros.,  for  ap- 
pellee. ' 

Hottel,  J. — This  action  was  begun  by  appellee  be- 
fore a  justice  of  the  peace  in  Randolph  county  to  re- 
cover the  value  of  a  horse  alleged  to  have  been  killed 
on  appellant's  right  of  way  by  one  of  its  trains.  Such 
proceedings  were  had  in  the  case  that  it  was  finally 
tried  in  the  Jay  Circuit  Court  where  appellee  recov- 
ered a  judgment  against  appellant  for  $100.  A  motion 
for  new  trial  filed  by  appellant  was  overruled,  where- 
upon it  prayed  and  perfected  this  appeal. 
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The  first  error  assigned  and  relied  on  for  reversal 
charges  that  "the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action."    The  suf- 

1.  ficiency  of  the  complaint  was  not  challenged  by 
demurrer  in  the  trial  court. 

Section  348  Burns  1914,  being  §89,  Acts  1881  (s.  s.) 
p.  240,  as  amended  by  act  of  March  4,  1911  (Acts  1911 
p.  415) ,  provides,  in  effect  that,  if  the  objection  that  a 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  be  not  taken  by  demurrer,  "the  defend- 
ant shall  be  deemed  to  have  waived  the  same." 

Appellant,  in  its  reply  brief,  contends  that:  "As  the 
rules  of  practice  in  this  State  make  no  provisicm  for  fil- 
ing a  demurrer  to  a  complaint  in  an  action  brought  in 
a  justice  of  the  peace  court,  the  question  of  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of  action  may 
be  raised,  as  is  done  in  this  case  under  the  first  assign- 
ment of  error." 

Section  75  of  the  act  of  June  9,  1852.  (2  R.  S.  1852 
p.  449,  §1745  Burns  1914),  concerning  justices  of 
the  peace  and  defining  their  duties  in  civil  cases,  pro- 
vides that:  "In  all  cases  not  in  this  act  specially  other- 
wise provided,  proceedings  before  justices  shall  be  gov- 
erned by  the  practice  and  usages  of  circuit  courts  and 
the  rules  of  the  common  law  so  far  as  the  same  are  in 
forte  in  this  state." 

In  the  case  of  Fitzgerald  V.  Genter  (1866),  26  Ind. 
238,  240,  it  was  held  that  the  terms  "practices  and 
usages  of  circuit  court,"  as  used  in  said  section,  em- 
braced the  provisions  of  the  code  of  1852,  and  that 
§368  of  the  act  of  June  1,  1852,  §594  Burns  1914,  pro- 
viding for  the  organization  of  circuit  courts,  etc.,  which 
provided  that  judgment  may  be  given  for  or  against  one 
or  more  of  the  several  plaintiffs,  etc.,  applied  to  actions 
before  justices.  This  case  was  followed  in  Terwilliger 
V.  Murphy  (1885),  104  Ind.  32,  35,  3  N.  E.  404,  where 
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it  was  held  that  the  provisions  of  §§568  and  569  R.  S. 
1881  (Acts  1881  [s.  s.]  p.  240,  §§438,  439;  §§594,  595 
Burns  1914,  said  §568  being  in  the  same  words  as  said 
§368,  supra,  of  the  act  of  1852)  applied  to  actions  be- 
fore justices. 

Section  89  of  the  Code  of  1881,  which  is  the  same  as 
§54  of  the  Code  of  1852,  reads  as  follows :  "Where  any 
of  the  matters  enumerated  in  section  fifty  (eighty-five) 
do  not  appear  upon  the  face  of  the  complaint,  the  ob- 
jection, (except  for  misjoinder  of  causes) ,  may  be  taken 
by  answer.  If  no  such  objection  is  taken,  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  except  *  *  *,  and  except  the  ob- 
jection that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action:"  etc.    (Our  italics.) 

Said  §89,  supra,  as  amended  in  1911  (Acts  1911  p. 
415,  §348  Burns  1914)  omits  the  exception  above  itali- 
cized. It  follows  therefore  that  appellant's  first  assign- 
ment of  error  requires  us  to  determine  whether  §75  of 
the  act  of  June  9, 1852,  supra,  should  be  interpreted  and 
construed  in  the  light  of,  and  in  accord  with,  the  prac- 
tices and  usages  of  circuit  courts  as  fixed  and  defined  by 
the  Code  of  1852,  or  must  it  be  construed  and  inter- 
preted in  the  light  of,  and  in  accord  with,  the  practices 
and  usages  of  circuit  courts  existing  at  the  time  when 
the  exigency  arises  which  makes  necessary  a  construc- 
tion and  interpretation  of  said  section? 

The  following  rule  of  statutory  construction  is  stated 
in  2  Lewis'  Sutherland,  Statutory  Construction  (2d  ed.), 
pages  787-789,  §405 :  "Where  one  statute  adopts  the  par- 
ticular provisions  of  another  by  specific  and  descriptive 
reference  to  the  statute  or  provisions  adopted,  the  ef- 
fect is  the  same  as  though  the  statute  or  provisions 
thereof  had  been  incorporated  bodily  into  the  adopting 
statute.  When  so  adopted,  only  such  portion  is  in  force 
as  relates  to  the  particular  subject  of  the  adopting  act, 
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and  as  is  applicable  thereto.  Such  adoption  takes  the  * 
statute  as  it  exists  at  the  time  of  adoption  and  does  not 
include  subsequent  additions  or  modifications  of  the 
statute  so  taken  unless  it  does  so  by  express  intent. 
*  *  *  The  effect  may  be  thus  comprehensively 
stated :  Where  a  statute  is  incorporated  in  another,  the 
effect  is  the  same  as  if  the  provisions  of  the  former 
were  re-enacted  in  the  latter,  for  all  the  purposes  of  the 
latter  statute;  *  *  *.  There  is  another  form  of 
adoption  wherein  the  reference  is,  not  to  any  particular 
statute  or  part  of  a  statute,  but  to  the  law  generally 
which  governs  a  particular  subject.  The  reference  in 
such  case  means  the  law  as  it  exists  from  time  to  time 
or  at  the  time  the  exigency  arises  to  which  the  law  is 
co  be  applied."  This  rule  of  construction  has  been  ap- 
plied by  the  Supreme  Court  and  by  this  court.  State, 
ex  rel.  v.  Leich  (1906),  166  Ind.  680,  681,  682,  78  N. 
E.  189,  9  Ann.  Cas.  302 ;  Quality  Clothes  Shop  v.  Keeney 
(1914),  57  Ind.  App.  500,  503,  504, 106  N.  E.  541;  Fitz- 
gerald V.  Lewis  (1895),  164  Mass.  495,  41  N.  E.  687, 
688;  Culver  v.  People  (1896),  161  111.  89,  43  N.  E.  812; 
Jones  V.  Dexter  (1859),  8  Fla.  276;  Kugler's  Appeal 
(1867),  55  Pa.  St.  123;  Cole  V.  Wayne  Circuit  Judge 
(1895),  106  Mich.  692,  64  N.  W.  741;  City  of  St.  Louis 
v.  Gunning  Co.  (1897),  138  Mo.  347,  353,  354,  39  S. 
W.  788.  These  authorities  force  the  conclusion  that 
the  first  assignment  of  error  is  not  a  proper  one. 

Appellant  assigns  as  error  the  overruling  of  its  mo- 
tion for  new  trial,  and  urges,  as  a  reason  why  its  mo- 
tion should  have  been  sustained,  that  there  was  no  evi- 
dence to  support  the  allegations  of  the  complaint.  The 
complaint  was  in  two  paragraphs,  each  of  which  alleged 
that  appellee,  as  tenant,  occupied  certain  lands  of  one 
Dailey,  which  were  divided  by  appellant's  tracks;  that 
appellant  was  "then  and  there  pretending  to  maintain 
a  fence  under  the  laws  of  the  State  of  Indiana  by  which 
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it  pretended  to  fence  its  right  of  way  against  the  in- 
trusion of  live  stock" ;  that  pursuant  to  such  laws,  ap- 
pellant, in  the  construction  of  its  fence,  provided  gate 
openings  and  a  farm  crossing  in  said  fence  and  over 
said  right  of  way  from  one  part  to  the  other  of  said 
lands.  The  first  paragraph  then  alleges  that  appellant 
so  negligently  constructed  its  fence  of  wire  and  posts 
that  it  negligently  stretched  the  wire  of  said  fence  so 
tight  that,  without  the  knowledge  of  appellee  or  negli- 
gence on  his  part,  or  on  the  part  of  the  owner  of  the 
land,  and  because  of  appellant's  negligence,  the  fence 
wire  pulled  the  gate  posts  at  the  west  side  of  the  gate 
open  and  to  the  west,  so  that,  instead  of  standing  per- 
pendicularly, as  they  were  originally  constructed  and 
should  stand,  they  stood  at  an  angle  of  forty-five  de- 
grees toward  the  west,  leaving  an  aperture  of  four 
feet  between  said  posts  and  the  west  end  of  the  gate 
when,  closed,  and  making  it  impossible  to  close  said 
gate  or  keep  it  closed,  which  appellant  well  knew ;  that 
said  gate  was  closed  and  securely  fastened  when  said 
fence  was  in  proper  condition  and  a  good  state  of  re- 
pair and  before  the  contraction  of  said  wire  fence  had 
pulled  said  posts  out  of  position,  and  said  gate  was  so 
closed  when  appellee  last  saw  it,  but  that,  by  reason 
of  said  negligent  construction  of  said  fence,  said  post 
was  so  pulled  out  of  position  that  at  the  top,  said  fence 
was  four  feet  from  the  west  end  of  said  gate,  leav- 
ing an  aperture  therein  through  which  appellee's 
horse,  at  about  eight  o'clock  at  night,  and  without  ap- 
pellee's fault,  escaped  and  entered  on  appellant's  right 
of  way  and  track;  that  appellant  was  then  moving  a 
heavily  loaded  freight  train  over  its  road  from  Union 
City  westward  at  great  speed  and  appellant,  by  its 
agents,  and  without  any  fault  on  the  part  of  appellee, 
then  and  there  ran  said  train  upon  and  over  said  mare 
and  killed  her,  etc.    The  second  paragraph  of  complaint 
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alleges  that  appellant  negligently  constructed  its  fence 
in  that  it  stretched  the  wires  thereof  so  tight  that  it 
broke  the  brace  attached  to  said  gate  post  and  pulled 
said  post  to  the  west ;  that  said  brace  ought  to  have  been 
but  was  not  of  sufficient  strength  and  dimensions  to 
withstand  the  pull  of  the  contraction  and  expansion  of 
said  wire  fence ;  that  by  reason  of  said  careless  and  neg- 
ligent construction  of  said  fence,  said  brace  was  broken 
and  said  posts  pulled  from  the  top  toward  the  west,  (as 
described  above)  all  without  the  fault  of  the  appellee 
or  the  owner  of  said  land;  that  without  any  fault  of 
appellee  and  because  of  the  negligence  of  appellant, 
said  fence  so  contracted  that  it  broke  said  brace  and 
pulled  said  fence  post  and  left  an  opening  (as  described 
in  the  first  paragraph) ;  that  appellee's  agents  and  serv- 
ants knew  that  said  wires  had,  by  their  contraction, 
broken  said  brace  and  pulled  said  post  as  aforesaid,  but 
gave  appellee  or  his  landlord  no  notice  thereof;  that 
neither  appellee  nor  his  landlord  had  knowledge  or  no- 
tice of  such  fact;  that  appellee's  bay  mare,  by  reason 
of  the  matters  aforesaid,  escaped  from  the  field  upon 
the  right  of  way  without  any  fault  of  appellee,  where 
appellant's  servants  carelessly  and  negligently  ran  a 
heavy  train  over  and  upon  said  mare  and  killed  her. 

It  will  be  observed  that  some  of  the  averments  of 
each  of  said*  paragraphs  indicate  that  the  cause  of  ac- 
tion attempted  to  be  stated  therein  is  predicated  on  the 
negligent  manner  of  the  building  of  said  fence  by  ap- 
pellant, viz.,  that  it  was  so  constructed  that  the  wires 
thereof,  attached  to  the  posts  which  appellee  used  as  a 
means  of  maintaining  and  fastening  his  gate,  pulled 
such  post  away  from  the  gate  so  that  it  could  not  be 
fastened  and  kept  closed  by  appellee,  thereby  permit- 
ting appellee's  said  mare  to  escape,  etc.,  while  there  are 
other  averments  in  each  paragraph  which  would  indi- 
cate that  the  pleader  was  attempting  to  state  a  cause 
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of  action  under  the  statute  authorizing  recovery  for  an 
animal  killed  or  injured  by  locomotives,  cars  or* other 
carriages  used  on  railroads  in  cases  where  such  animal 

« 

escaped  and  entered  upon  such  right  of  way  at  a  point 
where  such  railroad  company  is  required,  but  has  failed, 
to  build  and  maintain  a  fence.  §§5436,  5442  Burns 
1914,  §§4025,  4026  R.  S;  1881. 

A  complaint  should  be  made  to  conform  to  some  defi- 
nite theory,  (Vandalia  R.  Co.  V.  State,  ex  rel.  [1905], 
166  Ind.  219,  76  N.  E.  980, 117  Am.  St.  370 ;  Euler 

2.  v.  Euler  [1913],  55  Ind.  App.  547,  102  N.  E.  856, 
and  cases  cited),  and,  though  its  sufficiency  is 
in  no  way  questioned  in  the  trial  court,  such 

3.  court  should  limit  the  inquiry  and  proof  to  the 
cause  of  action  stated  therein  and  require  the 

plaintiff  to  conform  therewith;  and  where  a  complaint 
has  more  than  one  theory  the  cause  should  be  tried  on 
the  theory  most  apparent  and  most  clearly  authorized 
by  the  facts  pleaded.  Lake  Erie,  etc.,  R.  Co.  V.  Barnett 
(1914),  56  Ind.  App.  654,  105  N.  E.  931. 

It  follows  that,  upon  appeal,  this  court,  in  determin- 
ing whether  the  verdict  or  decision  below  is  sustained 
by  sufficient  evidence,  must  first  ascertain  and  de- 

4.  termine  the  theory  of  the  action  stated  in  the 
complaint.    In  such  a  case,  this  court,  where 

there  is  uncertainty  in  the  averments  of  the  pleading, 
will  adopt  the  theory  adopted  by  the  parties  and  the 
trial  court.  Euler  v.  Euler,  supra,  and  cases  there 
cited. 

Appellee,  in  his  brief,  says  that  his  "complaint  is  in 
two  paragraphs,  the  first  proceeding  on  the  theory  of  a 
defective  fence  being  the  proximate  cause  of  the  injury 
*  *  *  the  second  *  *  *  proceeding  on  the 
theory  of  the  negligence  and  carelessness  of  the  appel- 
lant's servants  in  running  its  locomotive  and  train  with 
great  speed  and  force  against  the  animal,"  etc.     (Our 
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italics.)  Appellant,  however,  is  insisting,  in  effect  that 
each  paragraph  is  predicated  on  negligence,  viz.,  the 
negligent  construction  of  the  fence,  as  before  indicated, 
which  resulted  in  pulling  the  post  to  which  appellee  had 
fastened  the  gate  away  from  such  gate,  and  thereby  per- 
mitting appellee's  mare  to  escape,  etc.  It  seems,  there- 
fore, that  the  parties  have  never  agreed  upon  the  theory 
of  the  cause  of  action  stated  in  either  of  said  para- 
graphs, but  the  instructions  of  the  trial  court  show  that 
it  treated  the  action  as  being  predicated  on  "the  failure 
of  defendant  in  keeping  a  certain  portion  of  its  right 
of  way  fence    *     *     *     in  proper  repair." 

Inasmuch  as  the!  statute,  §5445  Burns  1914,  Acts  1885 
p.  148,  imposes  upon  the  landowner  the  duty  of  main- 
taining and  keeping  securely  locked  the  gates  to 
5.  his  private  way  connecting  his  lands  on  either 
side  of  the  railroad  track,  we  very  seriously  doubt 
whether  the  averments  of  negligence  in  either  para- 
graph of  the  complaint,  if  separated  from  and  consid- 
ered independent  of  their  connection  with  the  aver-, 
ments  showing  a  failure  on  appellant's  part  to  main- 
tain a  fence,  state  a  cause  of  action;  and  inasmuch  as 
there  are  averments  in  each  paragraph  sufficient  to  state 
a  cause  of  action  under  the  statute,  we  think  that  the 
trial  court  very  properly  concluded,  as  it  doubtless  did, 
that  the  averments  of  negligence  should  be  treated  as 
surplusage  and  the  controlling  theory  of  the  complaint 
treated  as  based  on  the  violation  of  the  statute.  Such 
conclusion  is,  we  think,  in  harmony  with  the  following 
decisions:  Jeffersonville,  etc.,  R.  Co.  v.  Lyon  (1876),  55 
Ind.  477;  Cleveland,  etc.,  R.  Co.  v.  DeBolt  (1894),  10 
Ind.  App.  174,  37  N.  E.  737 ;  Indianapolis,  etc.,  R.  Co.  V. 
Truitt  (1865),  24  Ind.  162. 

Such  conclusion  is  also  in  harmony  with  the  presump- 
tion, which  is  always  indulged  where  it  can  be  con- 
sistently, that  the  pleader  did  not  intend  to  violate  the 
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rules  of  good  pleading  by  stating  two  causes  of  action 
in  one  paragraph  of  complaint.  Jeffersonvitte,  etc.,  R. 
Co.  V.  Lyon,  supra,  481. 

We  therefore  inquire  whether  there  was  evidence  sup- 
porting or  tending  to  support  every  element  essential  to 
a  cause  of  action  predicated  on  the  statute.  Before  ap- 
pellee can  recover  under  the  statute,  it  must  appear  that 
the  animal  in  question  entered  upon  appellant's  right  of 
way  at  a  point  along  such  right  of  way  which  was  re- 
quired to  be,  but  was  not,  securely  fenced. 

We  have  carefully  examined  all  the  evidence  in  this 
case  and  have  been  unable  to  find  any  which  would  war- 
rant the  inference  that  the  mare  in  question  es- 

6.  caped  through  any  opening  in  appellant's  fence. 
The  only  evidence  upon  this  question  showing  or 
tending  to  show  where  the  mare  in  question  entered  on 
appellant's  right  of  way  is  evidence  showing  tracks  lead- 
ing from  the  gate  to  appellant's  railroad  tracks.  The 
appellee  himself  testified  that,  just  after  the  accident,  he 
found  the  gate  moved  a  little  to  the  north,  which  was 
towards  the  railroad.  There  is  no  evidence  of  tracks 
leading  from  the  aperture  in  the  fence  caused  by  the 
leaning  of  the  gate  post  to  the  west,  and  no  evidence 
which  would  warrant  the  inference  that  such  animal 
entered  on  appellant's  right  of  way  at  such  point. 

This  conclusion  necessitates  a  reversal  of  the  judg- 
ment below,  but  we  deem  it  proper  to  say  further  that 
the  averments  of  appellee's  complaint  referred  to  would 
indicate  that  he  has  been  impressed  with  the  idea  that, 
if  the  gate  post  to  which  the  wire  of  appellant's  fence 
was  attached,  was  drawn,  by  such  wire,  from  its  perpen- 
dicular position,  so  that  appellee  could  not  keep  his  gate 
securely  fastened  thereto,  and  on  account  thereof  ap- 
pellee's mare  escaped  onto  appellant's  right  of  way,  that 
the  appellant  would  thereby  be  rendered  liable  for  the 
Vol.  64—30 
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value  of  such  mare,  killed  by  its  train,  even  though  she 
escaped  through  the  opening  which  should  have  been 
closed  by  the  appellee's  gate.  As  before  indicated,  we 
do  not  think  that  the  complaint  states  a  cause  of  action 
on  that  theory,  and  such  theory  was  not  the  theory 
adopted  by  the  trial  court. 

The  jury  were  properly  allowed  to  take  said  complaint 
to  their  room,  and,  while  we  think  we  are  justified  in 
saying  that  the  trial  court,  in  its  instructions,  adopted 
the  theory  of  the  complaint  before  indicated,  yet,  it  is 
very  earnestly  contended  by  appellant,  and  with  some 
reason,  that  some  of  the  instructions  are  misleading  in 
said  respect,  and  in  view  of  the  fact  that  there  was  no 
evidence  which  warranted  the  jury  in  finding  that  ap- 
pellee's mare  entered  upon  appellee's  right  of  way 
through  any  opening  in  appellant's  fence,  we  are  im- 
pressed with  the  idea  that  the  jury  got  a  wrong  im- 
pression as  to  the  theory  of  the  complaint,  and  the  evi- 
dence necessary  thereunder  to  entitle  appellee  to  re- 
cover. 

Our  conclusion  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  makes  it  unnecessary  to  take  up  and  dis- 
cuss the  objections  to  said  instructions,  as  any 

7.  language  therein,  if  any,  which  may  be  open  to 
criticism  is,  in  no  event,  likely  to  be  repeated  on 
another  trial.  As  affecting  an  instruction  of  which  ap- 
pellant would  have  no  right  to  complain,  it  should  be 
stated  that  in  an  action  predicated  on  the  statute,  supra, 
contributory  negligence  is  not  an  issue.  Lafayette,  etc., 
R.  Co.  V.  Shriner  (1855),  6  Ind.  141;  Smith  V.  Terre 
Haute,  etc.,  R.  Co.  (1856),  7  Ind.  553;  Indianapolis, 
etc.,  R.  Co.  V.  Townsend  (1857),  10  Ind.  38;  Toledo,  etc., 
R.  Co.  V.  Daniels  (1863),  21  Ind.  256;  Jeffersonville, 
etc.,  R.  Co.  V.  Nichols  (1868) ,  30  Ind.  321 ;  Belief ontaine 
R.  Co.  V.  Reed  (1870),  33  Ind.  476;  Jeffersonville,  etc., 
R.  Co.  v.  Ross  (1871),  37  Ind.  545;  Michigan,  etc.,  R. 
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Co.  V.  Farrell  (1912),  52  Ind.  App.  603,  99  N.  E.  1026, 
and  cases  there  cited;  Lake  Erie,  etc.,  R.  Co.  v.  Voliva 
(1912),  53  Ind.  App.  170,  101  N.  E.  338. 

For  the  reasons  indicated,  the  judgment  of  the  trial 
court  is  reversed,  with  instructions  to  such  court  to 
grant  a  new  trial,  with  permission  to  amend  the  com- 
plaint if  desired,  and  for  any  other  or  further  proceed- 
ings consistent  with  this  opinion. 

Felt,  C.J.,  Ibach,  P.J.,  Batman  and  Dausman,  JJ., 
concur.    Caldwell,  J.,  not  participating. 

Note. — Reported  in  114  N.  E.  833.  Railroads:  maintenance 
of  cattle  guards,  duties,  21  Am.  St.  289,  33  Cyc  1211.  See  under 
(1)  24  Cyc  656;  (2,  3)  31  Cyc  84,  116;  (6)  33  Cyc  1294;  (7)  33 
Cyc  1230. 


Vaught  v.  Knue. 

[No.  9,215.    Piled  February  20,  1917.    Rehearing  denied  March 
9,  1917.    Transfer  denied  May  16,  1917.] 

1.  Livery  Stable  and  Garage  Keepers. — Automobiles. — Lien. — 
Statute. — Construction. — Section  8294a  Burns  1914,  Acts  1913 
p.  764,  providing  that  every  person,  firm,  or  corporation,  or 
others  engaged  in  storing,  or  furnishing  supplies  for  or  repair- 
ing an  automobile  or  motor  truck,  or  every  person,  etc.,  main- 
taining automobile  garages,  shall  have  a  lien  upon  any  automo- 
bile or  motor  truck  stored  for  storage  charges,  or  charges  for 
supplies  for  or  repairs  done  on  such  automobile  or  truck,  is,  in 
the  main,  merely  declaratory  of  the  common  law,  under  which 
the  word  "lien1'  signified  the  right  which  certain  mechanics 
and  artisans  had  to  retain  a  chattel  upon  which  they  had  per- 
formed labor  or  given  some  particular  care  at  the  request  of 
the  owner,  and  such  statute,  which  adds  to  the  common-law 
lien  for  work  done  a  lien  for  supplies  furnished,  must  be  in- 
terpreted according  to  common-law  principles,    p.  470. 

2.  Livery  Stable  and  Garage  Keepers. — Automobiles. — Lien  for 
Repairs  and  Supplies. — Waiver. — Surrender  of  Possession. — 
Statute. — Where  a  garage  owner  voluntarily  surrendered  an 
automobile  to  its  owner  before  bringing  an  action  to  foreclose 
a  lien  for  repairs  made  on  an  automobile  and  supplies  fur- 
nished, he  waived  both  the  common-law  right  of  lien  and  his 
right  to  enforce  the  lien  provided  by  §8294a  Burns  1914,  Acts 
1913  p.  764,  since  it  is  essential  that  one  claiming  a  common-law 
lien  or  a  lien  under  the  statute,  which  is  declaratory  of  the 
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common  law,  should  retain  and  hold  an  independent  and  ex- 
clusive possession  of  the  chattel,  p.  471. 
3.  COUKT8. — State  Courts. — Superior  Courts. — Jurisdiction  to 
Enforce  Lien  on  Automobiles. — Statute. — Although  §8294  Burns 
1914,  Acts  1913  p.  764,  provides  that  the  lien  for  automobile 
repairs  or  supplies  "may  be  foreclosed  as  equitable  liens  are 
now  enforced  in  the  circuit  court  of  the  county  where  said 
automobile  or  motor  truck  is  located,"  the  superior  court  of 
Marion  county  has  jurisdiction  to  enforce  such  a  lien,  in  view 
of  §10  of  the  act  of  1871  (§1472  Burns  1914),  which  confers 
upon  the  superior  courts  of  the  state  original  concurrent  juris- 
diction with  the  circuit  court  in  all  cases  except  slander,  p.  472. ' 

From  Marion  Superior  Court  (91,588) ;  Theophihts 
J.  Moll,  Judge. 

Action  by  Karl  K.  Vaught  against  Louis  H.  Knue. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
4-fiirmed. 

L.  Russell  Newgent  and  William  F.  Quittin,  for  ap- 
pellant. 

Thomas  D.  McGee,  for  appellee. 

IBACH,  J. — Appellant  began  this  suit  to  foreclose  a 
lien  for  repairs  made  on  an  automobile  and  for  supplies 
furnished.  The  issues  were  joined  by  an  answer  of 
general  denial,  trial  was  had  by  the  court  and  a  finding 
of  facts  was  made  and  conclusions  of  law  were  stated 
thereon.  The  only  error  assigned  is  that  the  court 
erred  in  its  conclusions  of  law. 

The  facts  found  by  the  court  are  in  substance  as  fol- 
lows: Appellant  operated  a  garage  in  the  city  of  In- 
dianapolis, and  he  furnished  supplies  for  and  made  re- 
pairs on  an  automobile.  On  December  20,  1913,  ap- 
pellee owned  an  automobile  and  on  that  day  sold  it  con- 
ditionally to  one  Gehring  by  written  contract  for  $450. 
Gehring  paid  $25  cash  and  was  to  pay  the  balance  in 
weekly  instalments  until  the  purchase  price  was  paid. 
If  there  was  default  in  any  of  the  payments  appellee 
was  authorized  to  retake  the  car  without  previous  de- 
mand or  process  of  law.    The  contract  also  provided 
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that  the  title  and  ownership  of  the  car  was  to  remain 
in  appellee  until  paid  for.  It  was  delivered  to  Gehring 
pursuant  to  the  contract,  wherein  it  was  further  pro- 
vided that  in  the  event  Gehring  defaulted  and  appellee 
retook  the  car,  the  payments  made  should  be  considered 
as  rentals.  It  was  also  agreed  that  appellee  should  de- 
liver it  to  Gehring  in  good  condition  and  Gehring  as  a 
further  consideration  was  to  keep  it  in  like  condition. 
Thereafter  Gehring  obtained  supplies  for  the  car  at  dif- 
ferent times  from  appellant  and  also  had  him  make  re- 
pairs thereon.  Gehring  had  an  open  account  with  ap- 
pellant and  he  personally  made  payments  on  the  account 
and  his  employer  made  other  payments  thereon.  There 
is  an  unpaid  balance  for  repairs  of  $108.35  and  $87  for 
oil  and  gasoline.  Such  account  was  presented  to  Geh- 
ring and  demand  made  of  him  for  its  payment  before 
bringing  this  suit.  Appellant  had  no  knowledge  of  the 
contract  of  sale  existing  between  appellee  and  Gehring 
until  after  the  repairs  had  been  made  and  the  supplies 
furnished.  Gehring  defaulted  in  subsequent  payments. 
He  then  directed  appellee  to  retake  the  automobile  and 
appellee  did  retake  it,  but  before  doing  so  he  was  told 
by  appellant  that  his  (appellant's)  account  with  Geh- 
ring for  repairs  and  supplies  was  unpaid.  When  this 
suit  was  begun  appellee  had,  and  still  has,  possession 
of  the  car  and  appellee  had  no  knowledge  of  the  deal- 
ings between  appellant  and  Gehring  until  after  Gehring 
had  made  default  and  not  until  he  was  about  to  retake 
the  car. 

Upon  these  facts  the  court  stated  the  following  con- 
clusions of  law:  Appellant  is  entitled  to  take  nothing 
against  appellee  and  is  not  entitled  to  foreclose  the  lien 
set  out  in  his  complaint.  Upon  these  conclusions  of  law 
there  was  judgment  that  appellant  pay  the  costs,  that  he 
take  nothing  by  his  complaint,  and  that  the  lien  asserted 
therein  be  not  foreclosed. 
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to  Gehring  some  considerable  time  before  bringing  this 
action  ajid  he  must  therefore,  by  so  doing,  be  held  to 
have  waived  his  right  of  lien  which  he  might  otherwise 
have  enforced. 

Some  question  is  raised  to  the  jurisdiction  of  the  trial 

court  to  hear  and  determine  such  cases  as  this,  but  we 

are  satisfied  that  the  superior  court  of  Marion 

3.  county  has  such  jurisdiction.  While  §8294b  of 
the  statute  in  question  provides :  "Said  lien  may 
be  foreclosed  as  equitable  liens  are  now  enforced  in  the 
circuit  court  of  the  county  where  said  automobile  or 
motor  truck  is  located,"  we  do  not  believe  it  was  the 
intent  of  the  legislature  to  confer  exclusive  jurisdiction 
in  such  case3  on  the  circuit  court. 

Section  10  of  the  act  of  1871,  being  §1472  Burns 
1914,  conferred  upon  the  superior  courts  of  this  State 
original  concurrent  jurisdiction  with  the  circuit  court 
in  all  cases  except  slander,  and  it  seems  in  all  cases 
where  similar  objections  have  been  made  and  they  have 
been  considered  by  our  Appellate  Courts,  they  have  held 
that  the  act,  supra,  conferred  upon  the  superior  courts 
concurrent  jurisdiction  in  all  cases  except  slander. 
Noerr,  Admx.,  V.  Schmidt  (1898),  151  Ind.  579,  51  N.  E. 
332;  Browning  V.  Smith  (1894),  139  Ind.  280,  37  N.  E. 
540;  Redden  v.  Town  of  Covingtqn  (1867),  29  Ind.  118. 

Other  questions  are  presented  by  this  appeal,  but  our 
disposition  of  the  questions  discussed  makes  unneces- 
sary a  consideration  of  the  remaining  ones. 

Appellant  did  not  have  an  enforceable  lien  against 
appellee's  automobile.  In  other  respects  the  record  does 
not  present  dfror  to  warrant  a  reversal.  Judgment 
affirmed. 

Note. — Reported  in  115  N.  E.  108.  Liens  on  personal  prop- 
erty for  work  performed  thereon,  nature,  37  Am.  Dec.  522;  38 
Am.  Dec  668.     See  under  (1,  2)  28  Cyc  44. 
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Miller  v.  Berne  Hardware  Company. 

_  [No.  9,282.    Filed  May  17, 1917.] 

1.  Corporations. — A  ctions. — Complaint. — Sufficiency.  —  Statute. 
— Appearance  by  Attorney. — Necessity  of  Averment. — As  §996 
Burns  1914,  §961  R.  S.  1881,  providing  that  in  all  civil  actions 
corporations  shall  appear  by  attorneys,  does  not  require  that  a 
corporation  aver  in  a  complaint  filed  by  it  that  it  prosecutes  its 
action  by  an  attorney,  such  an  averment  is  not  necessary  to 
the  sufficiency  of  a  complaint  nor  pertinent  as  an  objection  in 
the  memorandum  accompanying  the  demurrer  to  a  complaint, 
p.  475. 

2.  Appeal.  —  Questions  Reviewable.  —  Ruling  on  Demurrer. — 
Grounds  not  Included  in  Memorandum. — Under  §344  Burns 
1914,  Acts  1911  p.  415,  grounds  of  objection  to  the  sufficiency  of 
the  complaint  which  are  not  included  in  the  memorandum  ac- 
companying the  demurrer  are  not  available  on  appeal,    p.  475. 

8.  Appeal. — Assignment  of  Errors. — Insufficiency  of  Complaint. 
— Under  §344  Burns  1914,  Acts  1911  p.  415,  an  assignment  of 
error  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  presents  no  question  for  review,    p.  475. 

4.  Appeal. — Record. — Sufficiency. — Incorporating  Original  Mo- 
tion for  New  Trial. — Under  the  rule  announced  in  Spurlock  v. 
State  (1916),  185  Ind.  638,  error  assigned  in  overruling  a  mo- 
tion for  new  trial  is  not  rendered  unavailable  on  appeal  on  the 
ground  that  the  motion  is  not  in  the  record  because  the  original 
motion,  instead  of  a  copy  thereof,  is  called  for  by  appellant's 
praecipe  attached  to  the  transcript,  and  because  such  original 
motion,  instead  of  a  copy,  is  embodied  in  the  transcript  and 
certified  to  by  the  clerk,    p.  475. 

5.  Appeal. — Questions  Reviewable. — Ruling  on  Motion  for  New 
Trial. — Record. — Failure  to  Include  Evidence. — The  absence  of 
the  evidence  from  the  record  precludes  the  consideration  on  ap- 
peal of  any  ground  of  a  motion  for  a  new  trial  which  challenges 
any  ruling  of  the  trial  court,  the  correctness  of  which  in  any 
way  depends  on  the  evidence,    p.  476. 

6.  Appeal. — Briefs. — Sufficiency. — Rules  of  Court. — The  rules  of 
the  Appellate  Court  require  appellant  to  so  prepare  his  brief 
that  the  questions  sought  to  be  presented  therein  can  be  deter- 
mined by  the  court  from  the  briefs  without  resort  to  the  rec- 
ord, and  the  court  will  not  search  the  record  to  reverse  the 
judgment  of  the  trial  court,    p.  476. 

7.  Appeal. — Record. — Failure  to  Include  Pleadings  and  Evidence. 
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— Review  of  Instructions. — In  the  absence  of  the  pleadings,  or 
the  substance  thereof,  and  in  the  absence  of  the  evidence,  the 
appellate  court  cannot  determine  the  relevancy  or  pertinency  of 
any  instruction  given  or  refused,  or  consider  any  ruling  the 
correctness  of  which  in  any  way  depends  on  the  issues  and 
the  evidence,    p.  477. 

8.  New  Trial. — Grounds. — Misconduct  of  Juror. — Impeaching 
Verdict. — The  verdict  of  a  jury  cannot  be  impeached  directly 
upon  the  affidavit  of  one  of  the  members,  nor  may  it  be  indi- 
rectly impeached  upon  information  communicated  by  jurors  and 
supported  by  the  affidavit  of  another,    p.  478. 

9.  New  Trial. — Grounds. — Misconduct  of  Juror. — The  fact  that 
the  matter  tending  to  impeach  the  verdict  of  the  jury  is  hear- 
say and  comes  indirectly  to  the  complaining  party  will  not  ob- 
viate the  objection  that  the  impeaching  matter  comes  from  the 
juror,  or  give  to  such  matter  additional  favor  with  the  courts, 
p.  478. 

10.  New  Trial. — Grounds. — Misconduct  of  Juror. — Acquiescence 
by  Party. — Where  defendant's  attorneys  saw  a  juror  on  sev- 
eral occasions  during  the  progress  of  the  trial  take  notes,  de- 
fendant, being  charged  with  whatever  knowledge  his  attorneys 
had  as  to  misconduct  of  the  jury,  was  put  upon  inquiry  as  to 
what  the  juror  was  doing,  and  he  could  not  sit  by,  impliedly 
acquiescing  in  his  conduct,  and  speculate  upon  obtaining  a  fa- 
vorable verdict,  and,  failing  therein,  obtain  a  new  trial  upon 
the  ground  that  the  juror  made  notes  of  the  evidence  and  used 
them  in  the  jury  room  to  influence  his  fellow  jurors,    p.  479. 

From  Adams  Circuit  Court;  David  E.  Smith,  Judge. 

Action  by  the  Berne  Hardware  Company  against 
Mathias  Miller.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Peterson  &  Moran,  for  appellant. 
F.  M.  Cottrell  and  Heller,  Sutton  &  Heller,  for  ap- 
pellee. 

Hottel,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $323  in  an  action  brought  by  it  to 
recover  on  a  promissory  note.  It  is  not  necessary  to  a 
disposition  of  the  questions  presented  by  the  appeal  to 
further  indicate  the  issues  upon  which  the  case  was 
tried.    The  errors  relied  on  for  reversal  are:    (1)  Th^ 
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overruling  of  the  demurrer  to  the  complaint;  (2)  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (3)  the  overruling  of  the  motion  for 
new  trial. 

The  only  objection  to  the  complaint  suggested  in  this 

court  is  that  (we  quote  from  appellant's  brief)  it  "does 

not  comply  with  section  No.  996  Burns  1914 

1.  which  requires  corporations  to  prosecute  actions 
by  attorneys  in  all  cases."    This  objection  is  not 

available  for  three  reasons.  (1)  It  would  not  have 
been  pertinent  as  a  ground  of  objection  in  the  memo- 
randum accompanying  the  demurrer  to  said  com- 
plaint, because  the  statute  cited  does  not  purport  or 
attempt  to  impose  upon  a  corporation  the  duty  of  aver- 
ring in  a  complaint  filed  by  it  that  it  prosecutes  its 
action  by  attorney,  and  no  such  averment  is  necessary 
to  the  sufficiency  of  such  complaint.  (2)  It  was  not, 
in  fact,  included  as  one  of  the  grounds  of  such 

2.  memorandum,  and  hence  is  in  no  event  avail- 
able on  appeal.     §344  Burns  1914,  Acts  1911 

p.  415;  City  of  Bloomington  V.  Citizens  Nat.  Bank 
(1914),  56  Ind.  App.  446,  105  N.  E.  575.-  (3)  The 
record  discloses  that  appellee  appeared  by  attorneys 
who  prosecuted  its  action,  and  hence  there  was  a  com- 
pliance with  said  statute. 

The  second  error  relied  on  presents  no  ques- 

3.  tion.     §344  Burns  1914,  supra;  Stiles  V.  Hosier 

(1913),  56  Ind.  App.  88,  104  N.  E.  878. 
Appellee  insists  that  the  third  error  relied  on  is  also 
unavailable  and,  among  the  several  grounds  upon  which 
this  contention  is  predicated,  he  urges  that  the 

4.  motion  for  new  trial  is  not  in  the  record  because 
the  original  motion  instead  of  a  copy  thereof  is 

called  for  by  appellant's  praecipe  attached  to  the  tran- 
script, and  because  such  original  motion,  instead  of  the 
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copy,  is  in  fact  embodied  in  the  transcript  and  certified 
to  by  the  clerk.  Numerous  cases  supporting  this  con- 
tention are  cited.  These  cases,  however,  have  been 
recently  overruled  by  the  Supreme  Court.  Spurlock  v. 
State  (1916),  185  Ind.  638,  114  N.  E.  209. 

It  is  also  urged  that  none  of  the  grounds  of  said 

motion  are  available  for  the  reason  that  the  evidence 

is  not  in  the  record,  and  for  the  further  reason 

5.  that  appellant  has  failed  to  set  out  in  his  brief 
the  substance  of  the  pleadings.  Our  examina- 
tion of  the  record  discloses  that  it  does  not  contain  the 
evidence.  The  absence  of  the  evidence  precludes  the 
consideration  of  any  ground  of  said  motion  which  chal- 
lenges any  ruling  of  the  trial  court  the  correctness  of 
which  in  any  way  depends  on  such  evidence.  Miller  v. 
Armstrong,  etc.,  Co.  (1913),  53  Ind.  App.  501,  102  N. 
E.  47;  Harness  v.  State,  ex  rel.  (1896),  143  Ind.  420, 
42  N.  E.  813;  Lake  Erie,  etc.,  R.  Co.  v.  Clark  (1893),  7 
Ind.  App.  155,  34  N.  E.  587,  52  Am.  St.  442 ;  Hatfield 
V.  Chenoweth  (1903),  32  Ind.  App.  554,  70  N.  E.  166. 
The  record  also  discloses  that  appellant  filed  an  answer 
in  six  paragraphs  and  a  cross-complaint  in  two  para- 
graphs. 

Appellant,  in  his  brief,  states  generally,  and  by  way 

of  conclusion  only,  the  nature  of  the  fourth,  fifth  and 

sixth  paragraphs  of  said  answer  and  each  para- 

6.  graph  of  the  cross-complaint.    The  substance  of 
neither  of  these  pleadings  is  set  out  in  the  brief. 

The  rules  of  the  court  as  frequently  construed  and  in- 
terpreted by  the  decided  cases  require  the  appellant  to 
so  prepare  his  brief  that  the  questions  sought  to  be  pre- 
sented therein  can  be  determined  by  the  court  from 
such  briefs  without  resort  to  the  record.  Laatsch  V. 
Andree  (1912),  51  Ind.  App.  242,  243,  99  N.  E.  451; 
Chicago  Terminal,  etc.,  R.  Co.  V.  Walton  (1905),  165 
Ind.  253,  74  N.  E.  1090 ;  Chicago,  etc.,  R.  Co.  V.  New- 
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kirk  (1911),  48  Ind.  App.  349,  350,  93  N.  E.  860.  This 
court  will  not  search  the  record  to  reverse  the  judg- 
ment of  the  trial  court.  State,  ex  rel.  v.  Board,  etc. 
(1906),  167  Ind.  276,  287,  288,  78  N.  E.  1016;  Hender- 
son V.  Country  Pub.  Co.  (1914),  57  Ind.  App.  414,  415, 
107  N.  E.  295;  Kelly  V.  Grand  Trunk,  etc.,  R.  Co. 
(1910),  46  Ind.  App.  697,  93  N.  E.  616. 

In  the  absence  of  the  several  pleadings,  or  the  sub- 
stance thereof,  and  in  the  absence  of  the  evidence,  this 
court  could  in  no  event  determine  the  relevancy 
7.  or  pertinency  of  any  instruction  given  or  re- 
fused, or  consider  any  ruling  the  correctness  of 
which  in  any  way  depends  on  the  issues  and  the  evi- 
dence. McArdle  v.  McGirUey  (1882),  86  Ind.  538,  44 
Am.  Rep.  343;  Foultz  V.  State  (1899),  24  Ind.  App. 
141,  146,  56  N.  E.  262;  Barnes  V.  Pelham  (1897),  18 
Ind.  App.  166,  168,  169,  47  N.  E.  648;  Chicago,  etc., 
R.  Co.  V.  Rader  (1894),  10  Ind.  App.  607,  38  N.  E. 
341;  Lawrence  V.  Oliver  Typewriter  Co.  (1912),  51 
Ind.  App.  434,  99  N.  E.  809;  Mesker  V.  Fitzpatrick 
(1911),  48  Ind.  App.  518,  520,  94  N.  E.  827;  Dederick 
V.  Baumgartner  (1910),  46  Ind.  App.  403,  404,  92  N. 
E.  663;  Parker  Land,  etc.,  Co.  V.  Ayres  (1908),  43 
Ind.  App.  513,  87  N.  E.  1062;  Lyons  V.  Souder  (1914), 
56  Ind.  App.  443,  105  N.  E.  511,  and  cases  cited ;  Wal- 
lace V.  Mattice  (1889),  118  Ind.  59,  61,  20  N.  E.  497. 

Other  reasons  are  suggested  why  those  grounds  of 
the  motion  for  new  trial  challenging  the  giving  and 
refusal  of  instructions  are  not  available,  but  those  indi- 
cated are  sufficient  for  that  purpose,  as  well  as  for  the 
disposition  of  all  other  grounds  of  said  motion,  unless 
it  be  the  eleventh  ground,  which  is  predicated  upon  the 
misconduct  of  one  of  the  jurors  during  the  trial  of  the 
cause.  The  misconduct  relied  on  is  presented  by  affi- 
davits accompanying  said  motion,  which  are,  in  brief, 
to  the  effect  that  one  of  the  jurors  took  notes  of  the 
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evidence  during  the  progress  of  the  trial  and  took  them 
to  the  jury  room  and  used  them  to  influence  his  fellow 
jurors  in  their  deliberations  on  and  consideration  of 
their  verdict.  The  affidavits  fail  in  two  respects  to 
show  facts  sufficient  to  entitle  appellant  to  any  relief 
from  such  alleged  misconduct.  "The  verdict  of  a  jury 
cannot  be  impeached  directly  upon  the  affidavit 

8.  of  one  of  its  members,  nor  may  it  be  indirectly 
impeached  upon  information  communicated  by 

jurors  and  supported  by  the  affidavit  of  another."  Pitts- 
burgh,  etc.,  R.  Co.  v.  Collins  (1906),  168  Ind.  467,  80 
N.  E.  415;  Hutchins  V.  State  (1898),  151  Ind.  667,  671, 
52  N.  E.  403;  Treschman  V.  Treschman  (1901),  28  Ind. 
App.  206,  220,  61  N.  E.  961;  Eaken  V.  Thompson 
(1891),  4  Ind.  App.  393,  395,  396,  30  N.  E.  1114;  In- 
dianapolis  Traction,  etc.,  Co.  V.  Miller  (1909),  43  Ind. 
App.  717,  723,  88  N.  E.  526;  Stanley  v.  Sutherland 
(1876),  54  Ind.  339,  356. 
In  his  affidavit  the  appellant  says : 

"Affiant  further  says  that  the  information  which 
he  has  received  in  regard  to  such  misconduct  afore- 
said as  hereinbefore  stated,  has  not  been  received 
by  him  directly  from  any  of  the  jurors  who  sat  as 
jurors  trying  said  cause." 

He  fails  to  state  from  whom  he  received  his  infor- 
mation, and  so  far  as  the  affidavit  shows  anything  on 
this  subject,  it  is  an  implied  admission  that  it  came 
indirectly  from  some  juror.    The  fact  that  the 

9.  matter  tending  to  impeach  the  verdict  of  the 
jury  is  hearsay  and  comes  second  hand  or  indi- 
rectly to  the  complaining  party  will  not  obviate  the 
objection  that  the  impeaching  matter  comes  from  the 
juror,  or  give  to  such  matter  any  additional  favor  with 
the  courts. 

Again  the  appellant  is  charged  with  whatever  knowl- 
edge his  attorneys  had  as  to  said  misconduct.    Long  v. 
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State  (1884),  95  Ind.  481,  483;  Cleveland,  etc., 
10.  R.  Co.  V.  Dixon  (1912),  51  Ind.  App.  658,  96 
N.  E.  815.  And  it  appears  from  their  affidavits 
that  during  the  progress  of  the  trial  they  saw  the  juror 
on  two  or  three  occasions  take  his  note  book  and  pen- 
cil and  take  notes.  They  say,  however,  that  they  did 
not  know  that  he  was  taking  notes  of  the  evidence. 
This  did  not  relieve  them  from  ascertaining  the  facts. 
Commonwealth  V.  Tucker  (1905),  189  Mass.  457,  76 
N.  E.  127,  142,  7  L.  R.  A.  (N.  S.)  1056;  May  V.  State 
(1895),  140  Ind.  88,  91,  94,  39  N.  E.  701;  Cleveland, 
etc.,  R.  Co.  v.  Dixon,  supra.  Appellant,  through  his 
attorneys,  having  the  knowledge  that  should  have  put 
him  upon  inquiry  as  to  what  the  juror  was  doing, 
could  not  sit  by,  impliedly  acquiescing  in  his  conduct, 
and  take  the  chances  of  a  verdict  in  his  favor,  and, 
failing  therein,  thereafter  obtain  the  advantage  of  the 
conduct  in  which  he  had  impliedly  acquiesced. 

Finding  no  available  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note. — Reported  in  116  N.  E.  54.     New  trial:  misconduct  of 
juror,  impeachment  of  verdict,  29  Cyc  981,  982. 


Porter  et  al.  v.  Mooney  et  al. 

[No.  9,433.    Filed  May  17, 1917.] 

1.  Descent  and  Distribution.— Rights  of  Widow  in  Realty. — 
Mortgages.— Statutes. — Under  §3014  Burns  1914,  §2483  R.  S. 
1881,  providing  that,  if  a  husband  die  testate  or  intestate  leav- 
ing a  widow,  one-third  of  his  real  estate  shall  descend  to  her  in 
fee  simple,  free  from  all  demands  of  creditors,  etc.,  and  §3033 
Bums  1914,  §2495  R.  S.  1881,  providing  that  where  a  husband 
shall  purchase  land  during  marriage  and  gives  a  purchase- 
money  mortgage  thereon,  the  widow  shall  be  entitled  to  her 
third  of  such  lands  against  all  persons  except  the  mortgagee, 
a  widow  of  one  dying  intestate  and  leaving  heirs  is  entitled  to 
one-third  of  the  rents  and  profits  and  equitably  chargeable  with 
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a  like  proportion  of  the  taxes  and  expenses  of  legitimate  im- 
provements; and  a  purchase-money  mortgage  is  primarily  a 
charge  against  the  undivided  two-thirds  of  the  land.    p.  486. 

2.  Partition. — Equitable  Accounting. — Where  the  owner  of  lands 
died  intestate  survived  by  a  widow  and  children,  in  a  suit  for 
partition  of  the  real  estate  among  heirs  instituted  subsequent 
to  the  widow's  death,  the  case  may  be  considered  as  if  the 
children  and  their  successors  in  interest  had  owned  the  entire 
title  to  the  lands  after  the  decease  of  the  intestate,  as  the  heirs 
of  the  widow  and  the  intestate  are  the  same.    p.  486. 

3.  Partition. — Accounting  Between  Occupying  Tenant  and  Co- 
tenants. — It  is  the  general  rule,  subject  to  some  exceptions  by 
reason  of  equitable  considerations,  that  a  cotenant  may  be  re- 
quired to  account  only  in  case  he  has  received  rents  from  third 
persons  or  has  held  possession  in  hostility  to  his  cotenants  and 
to  their  exclusion,    p.  487. 

4.  Partition. — Equity. — Accounting  Between  Occupying  Tenant 
and  Co  tenants. — Allowances. — Where  in  a  partition  proceeding 
cotenants  ask  an  equitable  accounting  against  the  occupying 
tenant  by  reason  of  rents  and  profits  received  by  him,  such 
tenant  is  entitled  to  an  allowance  based  on  incumbrances  paid 
and  discharged  by  him  and  advances  made  for  proper  and 
reasonable  repairs  and  improvements,  the  right  to  an  account- 
ing in  such  a  case  being  governed  by  equitable  principles, 
p.  487. 

5.  Partition — Equity. — Accounting  Between  Occupying  Tenant 
and  Cotenant. — Charges. — Where  a  cotenant  himself  farmed  the 
lands,  he  should  be  chargeable,  in  an  action  between  cotenants 
for  an  accounting,  only  with  the  landlord's  share  of  the  rents 
and  profits  as  actually  realized  by  him,  and  where  he  leased 
the  land  to  others,  he  should  be  held  to  account  for  only  the 
rents  actually  received  by  him,  making  proper  allowance  for  his 
interest  as  the  owner  of  one  share  in  the  lands,    p.  488. 

6.  Partition.  —  Accounting. — Evidence. — Admissibility. — Rental 
Value  of  Lands. — In  an  action  by  cotenants,  who  were  heirs  of 
an  intestate  for  partition  of  real  estate,  in  which  an  equitable 
accounting  was  asked  against  the  occupying  tenant,  who  could 
not  accurately  inform  the  court  as  to  the  amount  of  rents  and 
profits  received  by  him  during  a  certain  period,  the  court  prop- 
erly heard  evidence  of  the  rental  value  of  the  lands,    p.  489.' 

7.  APPEAL. — Review. — Evidence. — Admission. — In  an  action  for 
partition  between  an  intestate's  heirs  to  lands  in  which  an 
equitable  accounting  was  asked  against  the  occupying  tenant, 
where  it  does  not  appear  that  evidence  of  the  rental  value  of 
the  land,  based  on  the  hypothesis  that  no  improvements  had 
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been  added  after  the  death  of  the  intestate,  did  not  enter  into 
the  decision  of  the  court,  if  such  evidence  was  erroneously  ad- 
mitted, it  would  be  presumed  to  have  been  harmful.   "p.  489. 

8.  Partition. — Accounting  Between  Occupying  Tenant  and  Co- 
tenants. — Use  and  Occupation  of  Realty. — Charge. — In  an  ac- 
tion by  cotenants,  heirs  of  an  intestate,  for  partition  and  sale 
of  real  estate  in  which  an  equitable  accounting  was  asked 
against  the  occupying  tenant,  where  such  tenant  received  the 
rents  and  profits  and  with  the  money  so  received  made  im- 
provements, paid  the  taxes  and  discharged  a  purchase-money 
mortgage,  and  other  cotenants,  living  on  the  farm  and  receiving 
their  maintenance  therefrom,  assisted  in  creating  the  fund  used 
to  pay  for  improvements,  etc.,  by  indirectly  augmenting  the 
profits  derived  from  the  realty,  the  charge  against  the  occu- 
pying tenant,  for  use  and  occupation  should  be  based  on  the 
actual  condition  of  the  real  estate  from  year  to  year,  includ- 
ing improvements  made  after  the  death  of  the  intestate,  pp. 
490, 493. 

9.  Tenancy  in  Common. — Improvements  by  Occupying  Tenant. 
— Discharge  of  Liens. — The  discharge  of  liens  and  the  making 
of  improvements  by  an  occupying  tenant,  using  the  rents  and 
profits,  are  under  some  circumstances  deemed  to  be  the  joint 
acts  of  all  of  the  tenants,  and  such  improvements  are  regarded 
as  paid  pro  tanto  by  the  rents  and  profits  as  they  accrue,  even 
in  the  absence  of  an  admission  to  that  effect,    p.  493. 

10.  Partition. — Equitable  Accounting  Between  Occupying  Ten- 
ant and  Cotenants. — Improvements. — Credit  for  Cost. — Where 
an  occupying  tenant  received  the  rents  and  profits  from  a  farm 
after  the  death  of  his  father,  and  other  cotenants,  some  of 
whom  lived  on  the  farm  and  received  their  maintenance  there- 
from, indirectly  increased  such  profits,  and  the  occupying  ten- 
ant, using  the  profits  derived  from  his  own  services  and  to  some 
extent  from  the  labor  of  certain  other  cotenants,  made  improve- 
ments, which  became  part  of  the  realty  and  thereby  augmented 
the  value  of  the  interest  owned  by  each  of  the  parties,  the  oc- 
cupying tenant  should  be  credited,  at  their  cost,  with  improve- 
ments made  by  him,  and  sums  advanced  to  any  of  the  parties 
in  cash  under  circumstances  not  indicating  a  gift  should  be 
taken  into  consideration,  since  by  the  application  of  the  rents 
and  profits  to  the  expense  of  making  improvements  with  at 
least  the  implied  consent  of  the  parties  interested,  such  rents 
and  profits  were  in  fact  beneficially  paid  and  delivered  to  those 
equitably  entitled  to  receive  them.    p.  494. 

From  Hancock  Circuit  Court ;  Earl  Sample,  Judge. 

Vol,  64—31 
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Action  by  Joanna  Porter  and  others  against  John 
Mooney.  and  others.  From  the  judgment  rendered,  the 
plaintiffs  appeal.    Reversed. 

Cook  &  Walker,  and  Koons  &  Koons,  for  appellants. 
Arthur  C.  Van  Duyn,  Robert  F.  Reeves  and  Tindall 
&  Tindall,  for  appellees. 

Caldwell,  J. — Appellants  brought  this  action  against 
appellees  for  the  partition  and  sale,  as  indivisible,  of 
two  tracts  of  land  in  Hancock  county,  containing  thirty 
and  fifty-two  acres  respectively,  of  which  Patrick 
Mooney  died  seized  in  1886.  His  widow,  Bridget 
Mooney,  died  in  1913.  Appellants  Joanna  Porter,  Mar- 
tin and  Thomas  Mooney,  and  appellees  John  and  Mary 
Mooney  are  their  children.  Appellants  Cecil  and  Harry 
Kelsch  are  their  grandchildren. 

It  is  conceded  that  each  child  is  the  owner  of  an  un- 
divided one-sixth  and  each  of  said  grandchildren  of  an 
undivided  one-twelfth,  in  value,  of  the  lands  involved, 
subject  to  the  settlement  of  Bridget  Mooney's  estate. 
It  is  conceded  also  that  in  the  distribution  of  the  pro- 
ceeds arising  from  the  sale  of  the  lands,  John  Mooney, 
as  occupying  tenant,  should  be  charged  with  certain 
rents  and  profits  received  and  appropriated  by  him, 
and  that  he  should  be  credited  on  account  of  sums  paid 
by  him  to  improve  the  real  estate  and  in  the  discharge 
of  liens.  The  parties  differ  radically,  however,  respect- 
ing the  method  that  should  be  adopted  and  the  equit- 
able principles  that  should  be  applied  in  arriving  at  the 
respective  amounts  of  such  charges  and  credits. 

The  parties  by  their  respective  pleadings  agree  that 
the  real  estate  cannot  be  partitioned  in  kind  without 
injury  and  that  it  should  be  sold  under  order  of  court 
and  the  proceeds  distributed.  Preliminary  to  such  sale 
and  distribution,  appellants  by  their  complaint  ask  that 
an  accounting  be  had  as  against  John  Mooney,  and  that 
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the  court  determine  the  amount  with  which  he  should 
be  charged  on  account  of  rents  and  profits  received, 
and  that  such  amount  be  considered  on  distribution. 

John  Mooney  filed  a  cross-complaint  alleging  that 
he  had  paid  out  $1,781.39  to  discharge  a  mortgage 
placed  on  the  fifty-two-acre  tract  by  Patrick  Mooney 
to  secure  a  balance  of  purchase  money,  and  that  he 
has  paid  taxes  on  all  the  lands  involved,  aggregating 
$1,328.22.  He  alleges,  also,  that  with  the  full  knowl- 
edge and  consent  of  all  the  owners  he  has  expended 
certain  sums  in  the  necessary  improvement  of  the  lands, 
whereby  their  value  is  enhanced  to  the  extent  of  $7,000, 
the  sums  expended  being  as  follows:  new  buildings, 
$1,375;  painting  buildings,  $140;  fire  insurance,  $100; 
lightning  rods  on  buildings,  $45 ;  clearing  lands  to  pre- 
pare them  for  cultivation,  $400;  ditching  and  assess- 
ments paid  on  public  ditches,  $785;  fencing,  $450; 
water  well,  $125.  He  asks  that  the  amount  with  which 
he  should  be  credited  on  account  of  liens  discharged 
and  improvements  made  be  ascertained,  and  that  such 
amount  be  considered  in  directing  a  distribution. 

Appellants  answered  John  Mooney's  cross-complaint 
in  substance  that  he  discharged  such  liens  and  paid  the 
expenses  of  such  improvements  from  funds  derived  ex- 
clusively from  the  rents  and  profits  of  the  lands,  and 
from  timber  sold  therefrom,  and  that  there  was  a  sur- 
plus over  with  which  he  should  be  charged  on  distribu- 
tion. John  Mooney,  as  administrator  of  the  estate  of 
Bridget  Mooney,  deceased,  widow  of  Patrick  Mooney, 
was  named  as  a  defendant  to  the  complaint  and  to  said 
cross-complaint.  As  such  administrator  he  is  also  an 
appellee.  In  such  capacity  he  filed  a  cross-complaint 
alleging,  among  other  things,  that  Bridget  Mooneyes 
estate  was  in  process  of  settlement  and  that  there  were 
unpaid  claims.  He  asks  that  of  the  money  derived  from 
the  sale  of  the  lands  the  amount  representing  the  in- 
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terest  therein  owned  by  Bridget  Mooney  at  the  time  of 
her  decease  be  paid  to  him  as  administrator  for  pur- 
poses of  completing  the  settlement  of  her  estate. 
Proper  answers  and  replies  were  filed  and  the  cause 
placed  at  issue.  A  trial  by  the  court  resulted  in  a  gen- 
eral finding  and  decree  that  the  parties  were  the  owners 
of  the  lands  in  the  shares  above  indicated,  and  that 
such  lands  should  be  sold  by  a  commissioner  and  the  pro- 
ceeds distributed.  On  account  of  rents  and  profits  re- 
ceived, and  liens  discharged,  and  improvements  made, 
the  court  found  in  favor  of  John  Mooney  a  net  credit 
of  $2,886,  one-third  of  which  he  charged  against  the 
interest  represented  by  the  estate  of  Bridget  Mooney, 
and  the  other  two-thirds  of  which  the  court  distributed 
against  the  shares  of  the  parties  as  the  court  deemed 
the  equities  of  the  situation  required.  The  one-third 
of  the  proceeds,  subject  to  such  charges,  the  court  or- 
dered paid  to  John  Mooney  as  administrator,  and  the 
balance  thereof,  subject  to  charges,  to  the  owners. 

In  order  that  we  may  determine  whether  the  decree- 
is  grounded  on  error,  as  asserted  by  appellants,  a  gen- 
eral statement  of  the  facts  is  essential.  After  the  death 
of  Patrick  Mooney  in  1886,  the  family  living  at  home 
consisted  of  the  widow,  Martin  Mooney,  aged  about  six- 
teen, John  Mooney,  aged  about  twenty-one,  Joanna  and 
Mary,  each  older  than  John.  Thomas  Mooney  and  Mar- 
garet Kelsch,  the  mother  of  Cecil  and  Harry,  were 
married  and  lived  elsewhere.  Neither  John  nor  Mary 
ever  married.  They  have  continued  to  live  on  the  farm. 
Joanna  married  in  about  three  years  after  the  decease 
of  her  father,  and  since  that  time  has  lived  elsewhere. 
Martin  left  the  farm  in  about  six  years,  and  subse- 
quently married.  Shortly  before  Martin  left  the  farm, 
Harry  Kelsch,  then  a  lad  about  seven  years  old,  became 
a  member  of  the  family,  his  mother  having  died.  He 
remained  until  he  was  about  twenty  years  old..    The 
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other  co-owners  lived  near  the  lands  during  the  time 
when  liens  were  being  discharged  and  improvements 
made  and  frequently  visited  there  and  had  knowledge 
of  what  was  being  done.  The  two  tracts  of  land  owned 
by  Patrick  Mooney  at  the  time  of  his  death*do  not  join. 
They  are  about  a  mile  apart.  On  each  tract  were  build- 
ings of  but  little  value.  The  fencing  was  in  poor  con- 
dition. A  considerable  portion  of  the  land  and  espe- 
cially the  fifty-two-acre  tract  was  uncleared.  Much  of 
it  needed  drainage.  Patrick  Mooney  bought  the  fifty- 
two-acre  tract  the  year  before  he  died  and,  as  we  have 
said,  a  part  of  the  purchase  money  represented  by  a 
mortgage  was  unpaid.  The  members  of  the  family 
living  at  home  went  to  work  to  pay  off  the  mortgage. 
Apparently  by  common  consent,  John,  as  the  oldest  son 
living  at  home,  became  manager  of  the  farming  and 
business  operations.  The  widow,  assisted  by  the  two 
daughters  while  Joanna  remained  at  home,  and  there- 
after by  Mary,  by  the  sale  of  eggs,  chickens  and  but- 
ter, paid  for  all  articles  required  to  be  purchased  for 
the  table,  and  in  addition  provided  much  of  the  clothing 
for  the  members  of  the  family.  John,  assisted  by  Mar- 
tin and  Harry  Kelsch  while  they  were  living  in  the 
family,  did  the  farm  work.  Martin  attended  the  public 
schools  in  winter  for  a  year  or  two,  and  thereafter  at- 
tended a  secondary  school  for  a  while.  He  taught 
school  two  winters  before  he  left  home.  Harry  Kelsch 
also  attended  the  public  schools,  and  at  times  worked 
in  factories.  All  profits  of  the  farm  proper  were  re- 
ceived by  John  from  the  time  of  his  father's  death  until 
the  time  of  the  trial.  He  used  such  profits  first  in  dis- 
charging the  mortgage,  paying  taxes,  etc.,  and  there- 
after made  improvements  from  time  to  time  as  alleged 
in  his  cross-complaint.  At  times  he  leased  portions  of 
the  lands  to  others  for  cultivation,  collecting  and  re- 
ceiving the  landlord's  share  of  the  crops.    Substantially 
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all,  if  not  all,  of  the  money  expended  by  him  in  dis- 
charging the  lands  from  liens  and  in  making  improve- 
ments came  from  the  farm.  His  own  labor  and  that 
of  Martin  and  Harry  also  entered  into  a  part  of  such 
improvements.  By  such  a  course,  in  which  all  the  mem- 
bers of  the  family  living  at  home  interested  themselves, 
liens  were  discharged,  valuable  improvements  were 
made,  and  the  lands  placed  in  a  high  state  of  cultiva- 
tion. The  members  of  the  family  living  elsewhere  re- 
ceived practically  nothing  from  the  farm.  Twenty  dol- 
lars was  advanced  to  Cecil  and  $100  to  Joanna  at  one 
time.  Tfce  family  accomplished  so  much  that  it  is  to 
be  regretted  that  they  did  not  succeed  in  adjusting  their 
accounts  without  recourse  to  the  courts. 

The  widow,  while  living,  was  the  owner  of  an  undi- 
vided one-third  of  the  lands.     She  was  therefore  en- 
titled to  one-third  of  the  rents  and  profits  and 

1.  was  equitably  chargeable  with  one-third  of  the 
taxes  and  expenses  of  legitimate  improvements. 

The  mortgage,  although  given  for  purchase  money,  was 
primarily  a  charge  against  the  undivided  two-thirds  of 
the  land.  §§3014,  3033  Burns  1914,  §§2483,  2495  R. 
S.  1881;  Garretson  V.  Garretson  (1909),  43  Ind.  App. 
688,  88  N.  E.  624;  Home  Nat.  Bank  V.  People's  State 
Bank  (1911),  49  Ind.  App.  13,  96  N.  E.  710.  It  is 
therefore  apparent  that  technical  accuracy  would 

2.  require  that  a  somewhat  different  course  be  pur- 
sued  in   adjusting  the   equities   involving   the 

widow's  interest  from  what  should  be  followed  in  de- 
termining the  rights  and  liabilities  of  the  children  and 
said  grandchildren  in  their  relation  to  John  Mooney, 
arising  out  of  transactions  had  after  the  decease  of  Pat- 
rick Mooney.  However,  the  farm  was  managed  during 
the  widow's  lifetime  in  the  same  manner  as  thereafter, 
John  Mooney  receiving  the  profits  and  paying  the  taxes 
and  expense  of  improvements.    If,  out  of  the  manner 
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of  conducting  the  farming  enterprise,  there  existed  at 
the  decease  of  the  widow  a  claim  in  her  favor  as  against 
John  Mooney,  or  a  charge  against  her  in  his  favor  of 
such  a  nature  that  it  might  have  been  adjusted  in  a 
partition  proceeding  brought  by  or  against  her  in  her 
lifetime,  such  claim  in  the  one  case  became  in  effect  an 
asset  of  her  estate,  and  such  charge  in  the  other  case 
became  a  liability  against  it.  Her  estate  on  her  de- 
cease descended  to  her  children  and  said  grandchildren 
augmented  by  any  such  claim  or  reduced  by  any  such 
charge  for  purposes  of  a  proceeding  such  as  this;  and 
they  thereafter  held  and  owned  it  in  the  same  relative 
shares  as  they  theretofore  held  the  undivided  two- 
thirds.  We  therefore  discover  no  reason  why  this  case 
may  not  be  considered  as  if  the  children  and  said  grand- 
children had  owned  the  entire  title  to  the  lands  after 
the  decease  of  Patrick  Mooney.  We  shall  therefore  so 
consider  it. 

Proceeding  to  determine  the  matters  in  controversy, 

it  is  a  general  rule,  in  the  application  of  which  by 

reason  of  certain  equitable  considerations  that 

3.  may  arise  exceptions  are  recognized,  that  a  co- 
tenant  may  be  required  to  account  only  in  case 

he  has  received  rents  from  third  persons  or  has  held 
possession  in  hostility  to  his  cotenants  and  to  their 
exclusion.  Carver  v.  Fennimore  (1888),  116  Ind.  236, 
19  N.  E.  103;  Overturf  v.  Martin  (1907),  170  Ind.  308, 
84  N.  E.  531.    Where,  however,  in  a  proceeding 

4.  such  as  this,  the  cotenants  ask  an  equitable  ac- 
counting against  the  occupying  tenant,  by  reason 

of  rents  and  profits  received  by  him,  such  occupying 
tenant  in  such  accounting  is  entitled  to  an  allowance 
based  on  incumbrances  paid  and  discharged  by  him  and 
advances  made  for  proper  and  reasonable  repairs  and 
improvements.  A  right  to  an  accounting  in  such  a  case 
is  equitable  in  its  nature,  and  is  governed  by  equitable 
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principles.  38  Cyc  59;  Carver  v.  Fennimore,  supra; 
AUeman  V.  Hawley  (1889),  117  Ind.  532,  20  N.  E.  441; 
Peden  V.  Cavins  (1893),  134  Ind.  494,  34  N.  E.  7,  39 
Am.  St.  276.  In  such  accounting,  each  case  must  be 
determined  from  a  consideration  of  its  own  character- 
izing facts.  Curtis  V.  Poland  (1886),  66  Tex.  511,  2 
S.  W.  39. 

We  do  not  understand  that  there  is  any  serious  dis- 
agreement between  the  parties  respecting  the  foregoing 
propositions.  The  substantial  controversy  here  is  as 
follows:  (1)  Appellees  argue  that  John  Mooney  should 
be  charged  with  rents  and  profits  based  oh  the  land  in 
the  condition  in  which  it  was  at  the  decease  of  Patrick 
Mooney,  excluding  from  consideration  the  value  added 
by  the  subsequent  improvements ;  while  it  is  appellants' 
contention  that  John  Mooney  should  be  chargeable  with 
such  rents  and  profits  from  and  after  the  decease  of 
Patrick  Mooney,  based  on  the  condition  of  the  land 
from  year  to  year  as  it  actually  was,  including  value 
added  by  improvements.  (2)  As  to  the  allowance  for 
improvements,  it  is  apparently  appellees'  position  that 
John  Mooney  should  be  credited  with  the  value  added 
to  the  lands  by  reason  of  improvements  as  such  added 
value  exists  at  the  time  of  inquiry  and  adjustment; 
while  appellants  apparently  contend  that  John  Mooney 
should  be  allowed  his  legitimate  expenditures  for  im- 
provements, not  exceeding,  however,  the  value  thereby 
added  to  the  lands. 

We  proceed  to  consider  the  controverted  questions. 

The  trial  was  had  in  1914.    John  Mooney  disclosed  with 

a  fair  degree  of  accuracy,  and  to  the  apparent 

5.  satisfaction  of  the  parties,  the  actual  amount  of 
the  rents  and  profits  received  by  him  for  the  years 
1911  to  1914,  both  inclusive.  He  occupied  the  land  and 
conducted  the  farming  enterprise  with  at  least  the  im- 
plied consent  of  the  parties  interested.    There  is  no 
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suggestion  of  mismanagement.  Under  such  circum- 
stances, and  in  a  case  such  as  this,  governed  as  it  is 
by  equitable  principles,  it  seems  apparent  that  where 
he  himself  farmed  the  land,  he  should  be  chargeable 
only  with  the  landlord's  share  of  the  rents  and  profits 
as  actually  realized  by  him,  and  that  where  he  leased 
the  lands  to  others  for  cropping  purposes,  he  should 
be  held  to  account  for  only  the  rents  actually  received 
by  him,  keeping  in  mind  in  adjusting  the  charges  and 
credits  that  John  Mooney  is  the  owner  of  one  share  in 
the  lands.  There  does  not  seem  to  be  any  serious  con- 
troversy between  the  parties  respecting  such  method  of 
settlement  where  the  amount  of  rents  and  profits  re- 
ceived is  ascertained.     But  for  the  years  after 

6.  the  death  of  Patrick  Mooney,  up  to  and  includ- 
ing 1910,  John  Mooney  was  not  able  to  enlighten 

the  court  with  anything  approaching  accuracy  respect- 
ing the  amount  of  rents  and  profits  received  or  realized 
by  him.  Under  such  circumstances,  the  court  properly 
heard  evidence  of  the  rental  value  of  the  lands.  38  Cyc 
70,  note;  McCrum  V.  McCrum  (1905),  36  Ind.  App. 
636,  76  N.  E.  415;  Cain  V.  Cain  (1898),  53  S.  C.  350, 
31  S.  E.  278,  69  Am.  St.  863. 

Some  evidence  was  introduced  by  appellants  as  to 

such  rental  value  based  on  the  lands  as  they  were  from 

year  to  year  including  the  improvements  placed 

7.  thereon  by  John  Mooney.  The  court,  however, 
over  objection,  heard  a  lot  of  evidence  respect- 
ing such  rental  value  for  the  years  following  the  death 
of  Patrick  Mooney,  ending  with  1910,  based  on  the 
hypothesis  that  no  improvements  had  been  added  after 
the  death  of  Patrick  Mooney;  that  is,  that  new  build- 
ings had  not  been  constructed,  that  no  clearing  or  ditch- 
ing or  fence  building  had  been  done,  etc.  In  the  motion 
for  a  new  trial  error  is  predicated  on  the  action  of  the 
court  in  hearing  such  latter  class  of  evidence.     The 
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record  does  not  disclose  that  the  facts  presented  by  such 
evidence  did  not  enter  into  the  decision  of  the  court. 
If  erroneously  admitted,  the  hearing  of  it  should  there- 
fore be  presumed  to  have  been  harmful. 

Appellees  cite  in  support  of  the  court's  ruling  the 
following:     Carver  V.  Fennimore,  supra;  Hannah  V. 

Carver  (1889),  121  Ind.  278,  23  N.  E.  93;  AUe- 
8.    man  v.  Hawley,  supra;  Nelson's  Heirs  V.  Clay's 

Heirs  (1832),  7  J.  J.  Marsh.  (Ky.)  138,  23  Am. 
Dec.  387;  Early  v.  Friend  (1860),  16  Grat.  (Va.)  21, 
78  Am.  Dec.  649.  The  general  nature  of  these  cases  is 
fairly  reflected  by  Carver  V.  Fennimore,  first  cited.  In 
that  case,  the  occupying  tenant  or  his  grantor,  having 
color  of  title,  entered,  into  possession  of  an  unimproved 
lot  with  but  nominal  rental  value,  claiming  in  good  faith 
to  own  the  entire  title.  He  made  valuable  improve- 
ments at  his  own  cost.  Subsequently  it  was  ascertained 
that  title  to  one-third  of  the  lot  was  in  appellant,  who 
thereupon  brought  an  action  against  the  occupying 
tenant  to  account  for  rents.  The  question  decided  was 
whether  such  rents  should  be  based  on  the  value  of  the 
lot  in  its  unimproved  condition,  or  as  augmented  by  the 
improvements.  On  that  question  the  court  said:  "The 
action  by  one  cotenant  against  another  for  an  account- 
ing for  rents  is  a  liberal  and  equitable  action,  and 
equitable  defenses  may  be  made,  and  in  such  a  case  if 
the  excluded  tenant  receives  actual  compensation  for 
the  damages  sustained,  he  has  no  just  ground  for  com- 
plaint. Unless,  therefore,  some  peculiar  circumstances 
are  shown,  the  owner  of  an  undivided  interest  in  land 
who  occupies  the  whole  estate  in  good  faith,  under  claim 
and  color  of  title  to  the  whole,  and  has  made  permanent 
and  valuable  improvements  under  the  mistaken  belief 
that  he  is  the  owner  of  the  whole  estate,  is  accountable 
only  for  the  fair  rental  value  of  the  property  in  the  con- 
dition in  which  it  was  when  it  went  into  his  possession. 
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The  excluded  owner  or  tenant  is  not,  under  ordinary 
circumstances,  entitled  to  the  enhanced  rental  value  re- 
sulting from  the  improvements  made  with  the  capital 
of  the  bona  fide  occupant,  or  by  his  grantor  from  whom 
he  purchased/^ 

The  case  at  bar  is  distinguishable  from  those  cited. 
The  improvements  were  not  made  at  the  exclusive  ex- 
pense of  John  Mooney.  Such  expense  was  met  for  the 
most  part,  if  not  entirely,  by  the  application  of  sums 
realized  from  the  profits  derived  from  the  use  of  the 
premises.  If  such  improvements  were  not  to  be  con- 
sidered in  adjusting  the  equities  between  the  parties, 
and  the  sole  duty  of  the  court  in  the  accounting  feature 
of  the  case  were  to  ascertain  what  charge  should  be 
made  aganst  John  Mooney  on  account  of  use  and  occu- 
pation, and  he  were  to  receive  no  credit  on  account  of 
improvements,  it  would  seem  fair  and  just  that  such 
charge  be  based  on  the  condition  of  the  lands  at  the 
decease  of  Patrick  Mooney.  In  such  case,  the  occupy- 
ing tenant  should  have  the  advantage  of  the  value  added 
to  the  use  by  reason  of  improvements  made  by  him. 
Here,  however,  it  is  conceded  that  a  credit  should  be 
entered  in  favor  of  John  Mooney  by  reason  of  improve- 
ments. Respecting  the  rule  that  in  an  accounting 
between  cotenants  a  charge  for  the  use  and  occupation 
against  an  occupying  tenant  should  be  based  on  the 
value  of  the  real  estate  exclusive  of  improvements 
placed  thereon  by  him,  the  following  is  said  in  7  R. 
C.  L.  832,  833 :  "This  rule  for  establishing  the  measure 
of  a  cotenant's  liability  has  been  criticised;  and  it  is 
to  be  noted  that  it  was  established  in  cases  where  the 
improving  tenant  was  not  entitled  to  compensation  in- 
dividually for  his  improvements.  As  he  could  not  make 
a  charge  for  improvements,  it  was  manifestly  equitable 
that  he  should  not  be  charged  rent  for  such  improve- 
ments." 
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In  all  cases  involving  an  equitable  accounting  be- 
tween cotenants  where  an  allowance  is  claimed  by  an 
occupying  tenant  by  reason  of  improvements  made,  and 
where  in  return  his  cotenants  ask  that  the  value  of  the 
use  and  occupation  be  considered,  courts  in  adjusting 
the  equities  between  the  parties  are  guided  by  a  fixed 
purpose  to  do  exact  justice  under  the  facts  of  each  case. 
Peden  v.  Cavins,  supra;  Alleman  v.  Hawley,  supra;  Mar- 
tindale  v.  Alexander  (1866),  26  Ind.  104,  89  Am.  Dec. 
458;  Pulse  V.  Osborn  (1902),  30  Ind.  App.  631,  64  N.  E. 
59.  So  should  this  case  be  determined.  Its  own  facts 
characterize  it.  John  Mooney  concedes  that,  after  the 
death  of  his  father,  the  profits  of  the  farming  enter- 
prise proper  came  into  his  hands.  The  amount  of  the 
net  profits  was  affected  by  a  number  of  considerations : 
The  widow,  in  privity  with  whom  all  the  parties  stand, 
augmented  such"  profits  indirectly  by  her  labor  for  a 
nuihber  of  years.  Two  of  the  daughters — one  for  sev- 
eral years,  and  the  other  up  to  the  time  of  the  trial — 
did  likewise;  likewise  a  son  and  a  grandson  for  a  num- 
ber of  years.  The  widow  and  the  parties  constituting 
the  family  received  their  maintenance  from  the  farm 
for  the  most  part.  Others  contributed  no  labor  and 
received  nothing.  It  is  held  that  the  element  of  sup- 
port is  proper  to  be  considered  in  an  accounting  such 
as  involved  here.  Cain  V.  Cain,  supra.  As"  a  fund  was 
created  by  means  above  indicated,  the  mortgage  was 
discharged  by  payments  made  from  time  to  time,  and 
taxes  were  met  as  they  accrued.  The  discharge  of  the 
mortgage  "and  the  payment  of  the  taxes  inured  ulti- 
mately to  the  benefit  of  all  the  parties.  The  land,  having 
been  relieved  of  the  mortgage,  was  improved  as  the 
farm  profits  permitted.  There  is  no  suggestion  that 
the  improvements  were  improvidently  or  unnecessarily 
made.    It  is  a  reasonable  inference  from  the  evidence 
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that,  with  the  consent  and  approval  of  all  the  parties, 
John  Mooney  not  only  received  the  rents  and  profits, 
but  also  made  the  improvements.  In  a  sense  he  was 
the  representative  of  the  parties  in  both  capacities. 
The  improvements  were  paid  for  out  of  the  rents  and 
profits.  John  Mooneyes  labor,  as  well  as  the  labor  of 
certain  others  of  the  parties  to  some  extent,  entered 
into  the  improvements.  While  out  of  the  making  of 
the  improvements  an  equity  admittedly  arose  in  favor 
of  John  Mooney  for  adjustment  in  an  action  such  as 
this,  the  improvements  became  a  part  of  the  realty, 
and  hence  augmented  the  value  of  the  interest  of  each 
of  the  parties  therein.  That  John  Mooney  so  con- 
sidered it  is  indicated  by  his  bill  of  particulars,  where- 
in he  asks  a  credit  for  taxes  paid  on  the  lands  based 
on  their  value  as  improved,  and  also  a  credit  for  in- 
suring and  painting  the  buildings  and  the  like.  The 
discharge  of  liens  and  the  making  of  improve- 
9.  ments  by  an  occupying  tenant  using  the  rents 
and  profits,  are  under  some  circumstances 
deemed  to  be  the  joint  acts  of  all  the  tenants.  7  R. 
C.  L.  825;  Ellis  v.  Snyder  (1911),  83  Kan.  638,  112 
Pac.  594,  32  L.  R.  A.  (N.  S.)  253;  Clute  v.  Clute  (1910), 
197  N.  Y.  439,  90  N.  E.  988,  27  L.  R.  A.  (N.  S.)  146, 
134  Am.  St.  891.  And  such  improvements  are  regarded 
as  paid  pro  tanto  by  the  rents  and  profits  as  they  accrue, 
even  in  the  absence  of  an  admission  to  that  effect. 
Vaughan  V.  Lang  ford  (1908),  81  S.  C.  282,  62  S.  E. 
316,  128  Am.  St.  912,  16  Ann.  Cas.  91 ;  Cain  V.  Cain, 
supra;  7  R.  C.  L.  843. 

It  results  that  it  seems  to  us  apparent,  under  the 
facts  here,  that  the  charges  for  use  and  occupation 
should  be  based  on  the  actual  condition  of  the 
8.     real   estate  from  year  to  year,   including  im- 
provements  made  after  the  death  of  Patrick 
Mooney. 
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We  now  direct  our  attention  more  particularly  to  the 

question  of  compensation  for  improvements.     At  the 

trial  the  court  heard  evidence  as  to  the  actual 

10.  cost  of  the  improvements,  and  also  as  to  the 
value  added  to  the  lands  thereby.  We  are  un- 
able to  determine  which  of  the  rules  thereby  indicated 
guided  the  court  in  its  decision.  In  cases  of  equitable 
accounting  between  tenants  involving  improvements 
and  the  value  of  use  and  occupation,  courts,  influenced 
by  the  particular  facts,  have  promulgated  and  applied 
various  rules  in  allowing  credits  and  in  making  charges 
against  the  respective  parties.  Thus,  in  Eighmey  v. 
Thayer  (1904),  135  Mich.  682,  98  N.  W.  734,  66  L. 
R.  A.  915,  the  court  held  that  under  the  facts  the  occu- 
pying tenant  should  be  credited  with  the  cost  of  the 
improvements  made  by  him,  not  exceeding,  however, 
the  value  thereby  added  to  the  land.  In  Peden  v. 
Cavins,  supra,  involving  the  question  of  the  right  to 
an  allowance  for  improvements  under  facts  very  dif- 
ferent from  those  here,  rather  than  the  rule  that  gov- 
erns in  determining  the  amount  of  such  allowance,  the 
court  quotes  from  Freeman  on  Cotenancy,  §510,  to  the 
effect  that  in  making  such  an  allowance  courts  will  be 
guided  by  a  purpose  to  do  justice  between  the  parties, 
and  that  the  cotenant  out  of  possession  "will  therefore 
be  charged,  not  with  the  price  of  the  improvements, 
but  only  with  his  proportion  of  the  amount  which  at 
the  time  of  partition  they  add  to  the  value  of  the 
premises."  To  the  same  effect  is  Ward  V.  Ward  (1895), 
40  W.  Va.  611,  21  S.  E.  746,  29  L.  R.  A.  449,  52  Am. 
St.  911,  with  an  added  statement  that  where  the  im- 
provements are  made  by  agreement  they  should  be  al- 
lowed at  their  cost.  We  shall  not  attempt  to  distinguish 
the  cases  or  to  harmonize  them  by  an  appeal  to  the  facts 
upon  which  they  are  grounded.  We  are  clear  as  to  what 
should  be  the  method  of  adjustment,  under  the  facts  of 
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this  case.  Rents  and  profits  here  were  applied  in  mak- 
ing improvements.  When  subjected  to  an  equitable 
accounting,  as  herewsuch  rents  and  profits  must  be  con- 
sidered as  belonging  beneficially  to  the  parties.  The 
improvements  were  made  and  the  rents  so  applied  with 
at  least  the  tacit  consent  of  the  parties.  The  land  as 
owned  by  the  parties  was  thereby  augmented  in  value. 
The  co-owners  then  in  a  sense  received  the  benefit  of 
the  improvements  as  made;  in  addition,  some  of  them 
received  such  benefits,  in  that  for  a  portion  of  the  time 
they  lived  on  and  enjoyed  the  premises;  rent  as  we 
have  indicated  should  be  charged  against  the  occupying 
tenant  on  a  basis  of  such  augmented  value.  It  may  be 
said,  also,  that  by  the  application  of  the  rents  to  the 
expenses  of  making  improvements,  with  the,  at  least, 
implied  consent  of  the  parties  interested,  such  rents 
were  in  fact  beneficially  paid  and  delivered  to  those 
who  were  equitably  entitled  to  receive  them.  We  there- 
fore conclude  that  John  should  be  credited,  at  their 
cost,  with  improvements  made  by  him.  The  "value  of 
John's  services,  and  to  some  extent  the  labor  of  cer- 
tain other  parties  entered  into  such  improvements,  and 
certain  of  the  parties  were  at  times  maintained  out  of 
the  profits  of  the  enterprise. 

We  direct  the  court,  in  taking  an  account  on  a  retrial, 
to  charge  John  Mooney  with  the  value  of  the  use  and 
occupation  of  the  lands  on  a  basis  of  rents  and  profits 
actually  received  for  those  years  as  to  which  the  facts 
are  ascertainable;  for  other  years  on  a  basis  of  rental 
value  estimated  on  the  lands  as  improved  from  time  to 
time,  and  that  improvements  be  credited  at  their  costs. 
Sums  advanced  to  any  of  the  parties  in  cash  under  cir- 
cumstances not  indicating  a  gift,  and  which  thus  indi- 
rectly depleted  the  fund  derived  from  rents  and  profits, 
should  be  taken  into  consideration.  There  is  not  that 
disparity  between  the  amount  of  charges  and  credits 
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from  time  to  time  as  to  call  for  interest  on  either  side 
of  the  account.  With  these  general  directions,  the  case 
is  of  a  nature  to  call  for  the  broad  judicial  wisdom  of 
the  trial  court.  We  are  supported  somewhat  by  the 
following:  Cheney  V.  Ricks  (1900),  187  111.  171,  58 
N.  E.,234;  Armstrong  v.  Bryant  (1891),  13  Ky.  Law 
Rep.  128,  16  S.  W.  463;  Dewing  V.  Dewing  (1895), 
165  Mass.  230,  42  N.  E.  1128;  Contaldi  V.  Errichetti 
(1906),  79  Conn.  273,  64  Atl.  211. 

We  would  not  be  understood  as  indicating  anything 
respecting  the  state  of  the  account  between  the  parties, 
or  whether  the  net  credits,  if  any,  to  John  Mooney,  as 
found  by  the  court,  are  erroneous  in  amount.  Having- 
directed  the  course  to  be  pursued,  the  state  of  the 
account  is  for  the  trial  court 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings  in  harmony  with  this  opinion. 

NoTE.-r-Reported  in  116  N.  E.  60.  Partition  in  connection 
with  the-  distribution  of  decedents'  estates,  41  Am.  St  142. 
See  under  (2-5,  7,  9, 10)  80  Cyc  232;  (8)  88  Cyc  59. 


Quirk  v.  Kirk,  Administratrix. 

[No.  9,156.    Piled  November  22,  1916.    Rehearing  denied  March 
30,  1917.    Transfer  denied  May  18,  1917.] 

Descent  and  Distribution.— Personalty.— Rights  of  Widow. —  \\ 

Statutes.— Under  §2848  Burns  1914,  §2332  R.  S.  1881,  provid-  * 

ing  that,  if  the  personal  estate  of  a  decedent  is  insufficient  to 
pay  his  debts,  the  real  estate  shall  be  sold  to  pay  them,  and 
§2797  Burns  1914,  §2405  R.  S.  1881,  providing  that  the  sur- 
plus remaining  after  the  payment  of  intestate's  debts  shall  be 
distributed  to  his  heirs,  and  §3025  Burns  1914,  Acts  1891  p. 
404,  providing  that,  if  a  man  die  intestate  leaving  a  widow, 
one-third  of  his  personal  estate  shall  descend'  to  her,  subject  to 
its  proportion  of  decedent's  debts,  and  §3027  Burns  1914,  §2489 


NOVEMBER  TERM,  1916.  49? 

Quirk  v.  Kirk,  Admx. — 64  bid.  App.  496. 

R.  S.  1881,  providing  that  if  a  husband  die  intestate  and  the 
whole  amount  of  his  estate,  real  and  personal,  does  not  exceed 
$1,000  the  whole  shall  go  to  the  widow,  it  is  only  when  the 
entire  estate  left  by  a  decedent  does  not  amount  to  more  than 
$1,000  that  a  childless  widow  of  an  intestate  is  entitled  to  all 
the  personal  property  remaining  after  the  payment  of  debts  and 
expenses  of  administration.  (Matthews  V.  Pate  [1884],  93  Ind. 
443,  distinguished.) 

From  Rush  Circuit  Court ;  Raymond  Springer,  Special 
Judge. 

Mary  E.  Kirk,  administratrix  of  the  estate  of  Bar- 
tholomew W.  Kirk,  deceased,  filed  her  final  report,  to 
which  Johanna  Quirk  filed  exceptions.  From  the  judg- 
ment rendered,  the  contestant  appeals.    Reversed. 

John  H.  Kiplinger,  for  appellant. 
Howard  E.  Barrett,  for  appellee. 

McNuix  J. — The  appellee,  Mary  E.  Kirk,  as  admin- 
istratrix of  the  estate  of  Bartholomew  W.  Kirk,  de- 
ceased, filed  her  final  report,  as  such  administratrix, 
in  the  court  below,  showing  a  balance  in  her  hands  of 
$466.94  to  be  distributed  to  the  heirs.  Said  report 
further  shows  that  said  decedent  died  intestate  at  Rush 
county,  Indiana,  leaving  as  his  only  heirs  at  law,  his 
widow,  appellee  herein,  and  his  mother,  appellant  here- 
in. The  report  further  alleges:  "That  said  decedent 
at  the  time  of  his  death  was  the  owner  in  fee,  of  real 
estate  in  Rush  county,  of  the  value  of  $4,300.00,  and 
that  said  real  estate  has  continued  ever  since  to  be 
and  is  now  worth  said  sum.  That  the  personal  prop- 
erty above  administered,  at  the  death  of  said  decedent, 
was  of  the  value  of  $2,530.20,  and  continued  to  be  of 
the  same  value  up  -until  the  same  was  disposed  of  as 
herein  shown.  That  said  real  estate  and  said  personal 
property  comprised  all  the  estate  owned  or  possessed 
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by  said  decedent  at  the  time  of  his  death  or  in  which 
he  had  any  interest.  Wherefore  said  administratrix 
asks  that  she  be  allowed  credit  for  said  sum  of  $150.00 
(Voucher  No.  32)  for  her  services  as  such  administra- 
trix, and  for  the  further  sum  of  $150.00  (Voucher  No. 
11  &  31)  for  the  services  of  her  attorney  and  she  fur- 
ther asks  that  said  sum  of  $466.94  (Voucher  No.  34) 
be  awarded  to  her  on  account  of  the  indebtedness  of 
said  estate  and  the  expense  of  administering  the  same 
exceeding  the  one-fourth  of  said  entire  estate." 

To  this  report  appellant  filed  exceptions  contending 
that  the  personal  estate,  after  paying  debts  and  the 
expenses  of  settling  the  same,  should  be  divided,  three- 
fourths  to  appellee  and  one-fourth  to  appellant.  To 
these  exceptions  the  appellee  filed  a  demurrer,  which 
was  sustained  by  the  court,  and  this  is  the  only  ques- 
tion involved  in  this  appeal,  by  the  assignment  of 
errors. 

Section  3027  Burns  1914,  §2489  R.  S.  1881,  provides: 
"If  a  husband  or  wife  die  intestate,  leaving  ho  child, 
but  leaving  a  father  and  mother,  or  either  of  them, 
then  his  or  her  property,  real  and  personal,  shall  de- 
scend three-fourths  to  the  widow  or  widower,  and  one- 
fourth  to  the  father  and  mother  jointly,  or  to  the  sur- 
vivor of  them ;  Provided,  That  if  the  whole  amount  of 
property,  real  and  personal,  does  not  exceed  one  thou- 
sand dollars,  the  whole  shall  go  to  such  widow  or 
widower." 

Appellee  insists  that,  under  said  section,  she  is  en- 
titled to  three-fourths  of  the  personal  property  left  by 
the  decedent  against  all  persons,  except  creditors;  that 
she  is  entitled  to  have  appellant's  .share  exhausted  be- 
fore resorting  to  her  own  share  to  pay  debts ;  and  that, 
inasmuch  as  the  debts  and  expenses  amounted  to  more 
than  one-fourth  of  the  personal,  appellant  is  entitled 
to  none  of  said  balance.    Appellee  relies  on  the  case  of 
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Matthews  v.  Pate  (1884),  93  Ind.  443,  to  support  her 
contention. 

We  do  not  think  that  the  case  relied  on  in  any  way 
supports  appellee's  contention.  That  case  involves  a 
construction  of  §3027,  supra,  only  so  far  as  it  affects 
the  rights  of  a  widow  as  against  a  parent  in  the  real 
estate  of  a  decedent,  and  holds  that  the  one-fourth  going 
to  the  parent,  under  said  section,  must  first  be  ex- 
hausted before  resorting  to  any  part  of  the  widow's 
share  to  pay  debts.  This  holding  is  fully  justified  by 
the  statutes  regulating  the  descent  of  real  estate. 

However,  a  different  rule  prevails  under  the  various 
statutes  regulating  the  descent  of  personal  property. 
Section  2848  Burns  1914,  §2332  R.  S.  1881,  provides: 
"If  the  personal  estate  of  the  decedent  shall  be  insuffi- 
cient for  the  payment  of  the  liabilities  thereof,  the  real 
estate  of  the  deceased,  if  any,  shall  be  sold  to  make 
assets  for  the  payment  of  such  liabilities."  Section 
2927  Burns  1914,  §2405  R.  S.  1881,  provides:  "When 
the  deceased  shall  have  died  intestate,  the  surplus  of 
his  estate  remaining  in  the  hands  of  the  executor  or 
the  administrator,  after  the  payment  of  debts  and  ex- 
penses of  administration,  *  *  *  shall  be  distributed 
to  the  legal  heirs  of  the  deceased  according  to  the  laws 
of  this  state  in  force  at  the  time  of  his  death.  *  *  *" 
Section  3025  Burns  1914,  Acts  1891  p.  404,  provides: 
"If  a  man  die  testate  leaving  a  widow,  one-third  of  his 
personal  estate  shall  descend  to  said  widow,  subject, 
however,  to  its  proportion  of  the  debts  of  said  de- 
cedent." It  has  been  repeatedly  held  that  the  personal 
property  of  a  decedent  is  a  primary  fund  for  the  pay- 
ment of  debts  and  expenses  of  settling  the  estate,  re- 
gardless of  who  the  heirs  are.  Under  the  plain  pro- 
visions of  the  above  statutes  there  could  be  no  other 
holding.  Ditton  V.  Hart  (1911),  175  Ind.  585,  95  N. 
E.  119;  LaPlante  v.  Convery  (1884),  98  Ind.  499;  New- 
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comer  v.  Wallace  (1868),  80  Ind.  216;  Roberts  V.  Dim- 
mett  (1909),  45  Ind.  App.  566,  88  N.  E.  870. 

It  is  shown  by  appellee's  final  report  that  the  de- 
cedent left  real  estate  of  the  value  of  $4,300  and  per- 
sonal property  of  the  value  of  $2,530.  In  order  to 
entitle  appellee  to  all  of  the  personal  property  remain- 
ing, after  the  payment  of  debts  and  expenses  of  settling 
the  estate,  it  would  have  to  appear  that  the  whole  estate 
left  by  decedent  amounted  to  no  more  than  $1,000.  It 
follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  exceptions. 

The  judgment  of  the  court  below  is  reversed,  with 
instructions  to  overrule  said  demurrer  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Note.— Reported  in  114  N.  E.  109.    See  14  Cyc  63 ;  18  Cyc  681. 


Decker  et  al.  v.  Mahoney  et  al. 

[No.  9,251.     Filed  May  18,  1917.] 

1.  Appeal. — Presenting  Questions  for  Review. — Briefs. — Suffi- 
ciency.— The  overruling  of  demurrers  to  cross-complaints  will 
not  be  reviewed  where  appellants  fail  to  show  in  their  original 
brief  that  exceptions  were  reserved  to  the  action  of  the  trial 
court,  since  appellant  is  required  to  so  prepare  his  original 
brief  that  all  questions  presented  by  the  assignment  of  errors 
can  be  determined  without  looking  to  the  record;  nor  can  such 
an  omission  be  supplied  in  the  reply  brief,    p.  503. 

2.  Appeal. — Brief. — Sufficiency. — Error  in  overruling  a  motion 
for  a  new  trial  is  waived  as  to  grounds  not  presented  as  error 
in  appellant's  briefs,    p.  504. 

3.  New  Trial. — Grounds. — Ruling  on  Demurrers. — The  action 
of  the  trial  court  in  overruling  demurrers  to  cross-complaints 
is  not  available  as  a  ground  for  a  new  trial,    p.  504. 

4.  Appeal. — Questions  Reviewable. — Objections  to  Evidence. — 
Brief s. — Alleged  error  in  the  admission  of  evidence  will  not  be 
reviewed  on  appeal  where  appellant's  brief  fails  to  disclose  that 
the  party  objecting  stated  to  the  court  at  the  time  the  evidence 
was  offered  the  specific  objection  on  which  he  relies,    p.  504. 
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5.  Quieting  Title. — Evidence. — Sufficiency. — In  an  action  to 
quiet  title,  where  the  evidence  showed  that  cross-complainants 
were  in  undisputed  possession  of  the  land  in  controversy  under 
a  claim  of  ownership,  and  that  they  had  made  improvements, 
at  the  time  of  the  acquisition  of  the  title  asserted  by  complain- 
ants, though  the  deeds  under  which  cross-complainants  asserted 
title  failed  through  mutual  mistake  to  include  such  land,  such 
evidence  is  sufficient  to  sustain  a  judgment  for  cross-complain- 
ants, especially  where  the  evidence  fails  to  show  any  deed  to 
plaintiff's  grantors  from  cross-complainant's  grantor,     p.  505. 

6.  Quieting  Title. — Cross-Complaint. — Demand. — When  Neces- 
sary.— A  cross-complaint  in  an  action  to  quiet  title  need  not 
allege  demand  as  such  allegation  is  unnecessary  where  the 
cross-complainant  is  not  the  moving  party,  but  is  brought  into 
court  by  his  adversary,    p.  508. 

7.  Evidence. — Deeds. — Varying  by  Parol — In  an  action  to  quiet 
title,  parol  evidence  on  the  issue  as  to  whether  one  cross-com- 
plainant sold  the  land  in  controversy  to  plaintiff's  grantors 
and  thereby  gave  them  title  which  they  could  transfer  to  plain- 
tiffs was  properly  admitted  as  against  the  objection  that  it 
tended  to  vary  the  deed  to  plaintiffs  to  which  such  cross-com- 
plainant was  not  a  party,  and  to  vary  a  deed  executed  by  such 
cross-complainant,  which  deed  was  not  in  evidence,  nor  was 
secondary  evidence  of  its  contents  given,  so  that  it  could  not  be 
determined  whether  such  deed  was  free  from  ambiguity,  p.  509. 

8.  Vendor  and  Purchaser. — Innocent  Purchaser. — Notice  of  Ad- 
verse Possession. — In  an  action  to  quiet  title,  where  there  was 
evidence  tending  to  show  that  plaintiffs,  at  the  time  they  pur- 
chased the  land  in  controversy,  knew  that  cross-complainants 
were  in  possession  and  made  no  inquiry  as  to  the  nature  of  such 
possession,  plaintiffs  bought  the  realty  at  their  peril  and  could 
not  prevail  as  innocent  purchasers,     p.  509. 

From  Madison  Circuit  Court ;  Luther  F.  Pence,  Judge. 

Action  by  John  M.  Decker  and  others  against  Mary 
E.  Mahoney  and  others.  From  the  judgment  rendered, 
the  plaintiffs  appeal.    Affirmed. 

Jesse  C.  Shuman  and  Alfred  Ellison,  for  appellants. 
Kittinger  &  Diven,  for  appellees. 

Batman,  J. — This  action  involves  the  title  to  a  strip 
of  land  twenty-five  feet  wide.  Appellants  filed  their 
complaint  against  appellees  to  quiet  their  title  to  cer- 
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tain  real  estate,  which  included  the  strip  of  land  in  con- 
troversy, alleging  that  they  were  the  owners  thereof 
in  fee  simple  by  entireties;  and  that  appellees,  without 
right,  were  claiming  some  interest  therein,  which  cast 
a  cloud  on  their  title. 

Appellee  Mary  E.  Mahoney  filed  an  answer  in  gen- 
eral denial,  and  also  a  cross-complaint  against  appel- 
lants to  quiet  her  title  to  certain  real  estate,  which  in- 
cluded a  portion  of  the  strip  of  land  in  controversy, 
alleging;  among  other  things,  in  substance,  that  she 
was  the  owner  in  fee  simple,  and  in  possession  of  the 
same ;  that  she  had  theretofore  made  certain  sales  and 
conveyances  of  land  owned  by  her,  in  which,  by  the 
mistake  of  all  the  parties,  a  portion  of  the  strip  of  land 
in  controversy  was  included;  that  said  real  estate  so 
sold  and  conveyed  by  her  had  passed  by  means  of  sub- 
sequent conveyances  to  appellants  and  her  coappellees, 
but  that  in  making  the  subsequent  conveyances,  all  the 
parties  made  mistakes  and  followed  said  erroneous  de- 
scriptions used  by  her  in  making  such  original  deeds; 
that  the  claim  of  ownership  asserted  by  appellants  in 
a  portion  of  her  said  real  estate  was  without  right, 
and  had  cast  a  cloud  on  her  title.  The  prayer  asks  for 
judgment  reforming  said  deeds  and  quieting  her  title. 

Appellees  James  Briscoe  and  Florence  Briscoe  filed 
answer  in  general  denial,  and  also  a  cross-complaint 
against  appellants  and  their  coappellee  to  quiet  their 
title  to  certain  real  estate,  which  included  a  portion 
of  said  strip  of  land  in  controversy,  alleging  among 
other  things,  in  substance,  that  they  became  the  owners 
of  their  said  real  estate  by  conveyance  from  the  grantee 
of  said  Mary  E.  Mahoney;  that  in  each  of  said  deeds 
there  was  a  mistake  by  all  the  parties  and  the 
scrivener  in  writing  the  description,  whereby  a  por- 
tion of  the  strip  in  controversy  was  omitted  therefrom ; 
that  appellants  are  claiming,  without  right,  to  have 
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some  interest  in  their  said  real  estate.  The  prayer 
asks  for  judgment  quieting  their  title.  Appellants  filed 
separate  demurrers  for  want  of  facts  to  each  of  said 
cross-complaints,  which  were  overruled,  and  then  filed 
general  denials  as  answers  thereto.  Trial  was  had  by 
the  court,  a  finding  was  made  in  favor  of  appellants 
as  to  all  real  estate  described  in  their  complaint,  ex- 
cept the  twenty-five-foot  strip  of  land  in  controversy, 
and  in  favor  of  appellees  as  to  all  the  real  estate  de- 
scribed in  their  cross-complaints,  including  the  twenty- 
five-foot  strip  of  land  in  controversy.  Judgment  was 
rendered  accordingly.  Appellants  filed  their  motion  for 
a  new  trial,  which  was  overruled  and  a  proper  excep- 
tion reserved.  Appellants  are  now  prosecuting  this 
appeal  for  the  reversal  of  such  judgment,  and  have 
assigned  as  errors  the  action  of  the  court  in  overruling 
their  demurrers  to  each  of  said  cross-complaints  of 
appellees,  and  in  overruling  their  motion  for  a  new 
trial. 

Appellants  have  failed  to  show  in  their  original  brief 
that  any  exceptions  were  reserved  to  the  action  of  the 

court  in  overruling  such  demurrers.    This  being 
1.    true,  there  is  no  question  for  the  determination 

of  this  court  with  reference  thereto,  as  under 
the  rules  a  party  seeking  a  reversal  on  appeal  must 
so  prepare  his  original  brief  that  all  questions  pre- 
sented by  the  assignment  of  errors  can  be  determined 
without  looking  to  the  record.  It  has  been  uniformly 
held  that  to  the  extent  that  the  rules  have  been  com- 
plied with,  the  errors  assigned  will  be  determined,  and 
all  others  will  be  considered  waived.  Ewbank's  Manual 
(2d  ed.)  §181;  Lake  Erie,  etc.,  R.  Co.  v.  Shelley  (1904), 
163  Ind.  36,  71  N.  E.  151;  American  Fidelity  Co.  V. 
Indianapolis,  etc.,  Fuel  Co.  (1912),  178  Ind.  133,  98 
N.  E.  709.  Appellants  have  sought  to  supply  this  omis- 
sion in  their  reply  brief,  but  it  has  been  held  that  such 
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an  omission  in  the  original  brief  cannot  be  so  supplied. 
Albaugh  Bros.,  etc.,  Co.  v.  Lynas  (1910),  47  Ind.  App. 
30,  93  N.  E.  678;  Fox  V.  Worm  (1913),  55  Ind.  App. 
516,  104  N.  E.  93. 

The  only  remaining  error  assigned  is  the  action  of 

the  court  in  overruling  appellant's  motion  for  a  new 

trial.    The  first  two  reasons  stated  in  such  mo- 

2.  tion  relate  to  the  action  of  the  court  in  per- 
mitting appellees  to  file  their  cross-complaints 

after  the  issues  were  closed  and  evidence  was  heard. 
Appellants  have  waived  any  such  errors  by  not  pre- 
senting the  same  in  their  brief  in  any  form.  Stewart 
V.  Stewart  (1910),  175  Ind.  412,  94  N.  E.  564;  Stauffer 
V.  Hulwick  (1911),  176  Ind.  410,  96  N.  E.  154,  Ann. 
Cas.  1914A  951;  Owen  v.  Harriott  (1910),  47  Ind.  App. 
359,  94  N.  E.  591;  Chicago,  etc.,  R.  Co.  v.  Collins 
(1915),  59  Ind.  App.  572,  108  N.  E.  377,  1135. 

The  third  and  fourth  reasons  stated  in  the  motion 
for  a  new  trial  relate  to  the  action  of  the  court  in  over- 
ruling appellants'  demurrers  to  appellees'  cross- 

3.  complaints.  These  are  not  recognized  causes  for 
a  new  trial,  and  have  no  place  in  a  motion  there- 
for. Hardison  V.  Mann  (1898),  20  Ind.  App.  404,  50 
N.  E.  899;  Helberg  v.  Hammond,  etc.,  Assn.  (1902), 
31  Ind.  App.  58,  67  N.  E.  Ill ;  Huber  Mfg.  Co.  v.  Bless- 
ing  (1912),  51  Ind.  App.  89,  99  N.  E.  132. 

The  fifth,,  sixth,  and  seventh  reasons  stated  in  the 

motion  for  a  new  trial  relate  to  errors  of  the  court  in 

the  admission  of  evidence.     In  order  for  any 

4.  such  error  to  be  available  on  appeal,  it  is  neces- 
sary that  the  objecting  party  state  to  the  trial 

court  the  specific  objections  on  which  he  relied  for  the 
exclusion  of  such  evidence,  at  the  time  it  was  offered, 
and  only  such  objections  so  stated  will  be  considered  on 
appeal.  Ohio,  etc.,  R.  Co.  V.  Walker  (1888),  113  Ind. 
196,  15  N.  E.  234,  3  Am.  St.  638;  Musser  V.  State 
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(1901),  157  Ind.  423,  61  N.  E.  1;  Malott  V.  Central 
Trust  Co.  (1906),  168  Ind.  428,  79  N.  E.  369,  11  Ann. 
Cas.  879.  Appellants'  brief  does  not  disclose  a  com- 
pliance with  this  rule  in  the  court  below,  and  hence 
there  is  no  question  presented  for  our  determination 
in  regard  to  the  admission  of  evidence. 

The  eighth  and  ninth  reasons  stated  in  the  motion 

for  a  new  trial  are  that  the  decision  of  the  court  is  not 

sustained  by  sufficient  evidence,  and  that  it  is 

5.  contrary  to  law,  which  we  shall  now  consider. 
An  examination  of  the  record  discloses  that  the 
evidence  given  on  the  trial  in  the  court  below  tends  to 
establish  the  following  facts,  pertinent  to  the  issues: 
In  December,  1896,  appellee  Mary  E.  Mahoney  was  the 
owner  and  in  possession  of  all  the  land  described  in  the 
complaint  and  cross-complaints.  It  is  located  in  the 
northeast  corner  of  the  west  half  of  the  northwest  quar- 
ter of  section  18,  township  19  north,  range  8  east.  The 
north  line  is  twenty-five  feet  south  of  the  north  line 
of  said  half-quarter  section,  and  the  east  line  is  thirty 
feet  west  of  the  east  line  of  said  half-quarter  section, 
the  intervening  strips  being  used  as  streets.  In  Sep- 
tember, 1900,  said  Mahoney  and  her  husband  sold  to 
Ida  E.  Mason  a  portion  of  such  land,  forty  feet  in  width 
and  156  feet  in  length,  lying  south  of  the  street  on  the 
north  side  of  said  land,  and  put  her  in  possession  there- 
of. The  correct  description  of  such  portion  begins  at 
a  point  102  feet  west  and  twenty-five  feet  south  of  the 
northeast  corner  of  said  half -quarter  section,  and  runs 
west  forty  feet,  south  156  feet,  east  forty  feet,  north 
156  feet  to  the  place  of  beginning,  but,  by  the  mutual 
mistake  of  the  parties,  it  was  assumed  that  the  north 
line  of  said  tract  of  land  coincided  with  the  north  line 
of  said  half -quarter  section,  and  by  reason  of  such  fact 
the  description  written  in  the  deed  therefor  began  102 
feet  west  of  the  northeast  corner  of  such  quarter  see* 
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tion,  and  ran  the  several  directions  and  distances  given. 
Thus  the  land  actually  sold  extended  twenty-five  feet 
farther  south  than  the  land  described  in  such  deed. 
Afterwards,  in  April,  1906,  the  said  Ida  E.  Mason  and 
her  husband  sold  said  portion  owned  by  her  to  appel- 
lees Briscoe  and  Briscoe,  and  put  them  in  possession 
thereof,  but  by  a  like  mutual  mistake  of  the  parties 
the  same  erroneous  description  set  out  above  is  con- 
tained in  the  deed  therefor/  The  said  Briscoe  and 
Briscoe  and  their  grantors,  near  and  remote,  have  been 
in  continuous  possession  of  that  portion  of  said  land 
covered  by  said  correct  description  since  December, 
1896,  and  have  made  improvements  thereon  in  the  way 
of  fencing  and  a  small  building.  In  August,  1908,  ap- 
pellee Mahoney  sold  another  tract  of  land  of  like  dimen- 
sions, lying  immediately  west  of  said  tract  sold  to  said 
Mason,  to  one  Arstingstall.  Arstingstall  sold  the  same 
to  Benjamin  P.  Shaw  and  Elizabeth  Shaw,  who  in  turn 
sold  it  to  appellants  in  February,  1914.  In  each  of  the 
deeds  executed  in  pursuance  of  said  several  sales  a 
similar  mistake  was  made  in  the  description*  as  was 
made  in  the  deed  from  Mahoney  to  Mason.  That  after 
said  sales  the  said  Mahoney  still  owned  that  portion 
of  the  land  in  controversy,  lying  to  the  east,  south  and 
west  of  said  portions  so  sold.  That  while  the  owner 
thereof,  an  east  and  west  driveway,  fourteen  feet  wide, 
was  laid  out  by  agreement  of  the  adjacent  landowners; 
in  such  manner  that  its  center  line  was  181  feet  south, 
of  the  north  line  of  said  half -quarter  section,  and  ex- 
tended west  from  the  street  on  the  east  of  such  land 
a  distance  of  about  150  feet,  thus  occupying  seven  feet 
in  width  off  of  the  south  side  of  said  tracts  of  land  so 
sold;  that  such  driveway  was  improved  with  cinders 
and  used  as  a  means  of  ingress  and  egress  to  and  from 
the  adjacent  property;  that  in  the  year  1910,  subse- 
quent to  the  establishment  and  improvement  of  the 
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driveway,  appellee  Mary  E.  Mahoney,  as  she  testified, 
sold  to  said  Shaw  and  Shaw  all  of  the  real  estate  owned 
by  her  south  of  the  cinder  driveway,  which  was  desig- 
nated as  the  north  line  of  the  land  so  sold ;  that  Shaw 
and  Shaw  thereupon  took  possession  of  said  land  south 
of  such  driveway,  but  did  not  take  possession  of  any 
part  of  the  land  in  controversy;  that  thereafter  Shaw 
and  Shaw  sold  said  land  so  purchased  of  appellee  Mary 
E.  Mahoney  to  appellants,  and  placed  them  in  posses- 
sion thereof,  but,  by  the  mutual  mistake  of  the  parties, 
the  description  in  the  deed  therefor  included  a  strip 
of  land  twenty-five  feet  in  width  lying  north  of  the 
center  of  said  driveway  and  extending  east  and  west 
across  the  tracts  of  land  owned  by  appellees,  which  said 
strip  is  the  land  in  controversy  in  this  action;  that  at 
the  time  appellants  purchased  said  land  -and  took  a 
deed  therefor  appellees  were  in  possession  of  the  land 
in  controversy,  under  claims  of  ownership,  and  had 
theretofore  constructed  therein  a  coal  house,  a  chicken 
house  and  fencing,  which  were  still  on  the  real  estate 
in  controversy  at  the  time  appellants  made  their  said 
purchase  of  Shaw  and  Shaw ;  that  at  the  time  of  such 
purchase  appellants  had  knowledge  of  appellees'  pos- 
session of  the  land  in  controversy,  and  had  no  knowl- 
edge that  the  description  in  their  deed  included  the 
same;  that  appellees  have  never  yielded  possession 
thereof  to  appellants,  but  have  continuously  denied 
them  such  possession,  and  claimed  that  they  have  no 
rights  therein.  True,  there  was  some  conflict  in  the 
parol  evidence,  but  there  was  some  evidence  tending 
to  prove  each  of  such  facts,  and  we  are  therefore  bound 
by  the  conclusion  of  the  trial  court  with  reference 
thereto.  The  decision  of  the  court  was  adverse  to  ap- 
pellants and  correctly  so.  They  alleged  in  their  com- 
plaint that  they  were  the  owners  of  the  land  in  con- 
troversy in  fee  simple,  but  the  evidence  fails  to  dis- 


608       APPELLATE  COURT  OF  INDIANA, 

Becker  v.  Mahoney — 64  Ind.  App.  500. 

close  title  of  any  kind  in  them.  They  appear  to  base 
their  claim  of  title  on  their  deed  from  Shaw  and  Shaw, 
but  the  evidence  fails  to  disclose  any  conveyance  from 
appellee  Mahoney  to  their  said  grantors,  and  the  ab- 
sence of  such  conveyance  is  a  fatal  defect  in  their 
chain  of  title.  On  the  other  hand  the  facts  stated  above 
sustain  the  allegations  of  the  cross-complaints  of  ap- 
pellees, and  fully  support  the  judgment  of  the  court 
below.  Bush  V.  Hicks  (1875),  60  N.  Y.  298;  Goode  V. 
Riley  (1891),  153  Mass.  585,  28  N.  E.  228. 

Appellants  seek  to  avail  themselves  of  the  absence 
of  allegations  of  a  demand  in  appellees'  cross-com- 
plaints, and  of  proof  thereof  on  the  trial.    It  has 

6.  been  held  that  no  such  allegations  and  proof  are 
necessary  where  the  cross-complainant  is  not  the 
moving  party,  but  is  brought  into  court  by  his  adver- 
sary and  challenged  to  litigate  the  matters  in  contro- 
versy. Stix  V.  Sadler  (1887),  109  Ind.  254,  9  N.  E. 
905;  Harehman  V.  MitchtJl  (1889),  117  Ind.  312,  20 
N.  E.  228;  Nichols,  etc.,  Co.  v.  Berning  (1905),  37  Ind. 
App.  109,  76  N.  E.  776. 

Appellants  also  seek  to  have  the  rule  applied  that 
where  a  deed  is  free  from  ambiguity  its  description 
cannot  be  varied  by  parol  evidence,  except  in  an  action 
to  reform  the  same.  They  assert  that  appellee  Mary 
E.  Mahoney  executed  a  warranty  deed,  free  from  am- 
biguity, to  Shaw  and  Shaw,  for  the  real  estate  in  con- 
troversy, who  executed  to  appellants  a  like  deed ;  that 
such  deeds  have  not  been  reformed,  and  hence  their 
descriptions  cannot  be  varied  by  parol  evidence;  and 
that  appellee  Mary  E.  Mahoney  is  bound  thereby;  that 
the  judgment  in  this  case  can  only  be  sustained  by 
violating  such  rule,  which  the  law  will  not  permit. 

We  cannot  concur  with  appellants  in  this  contention. 
Appellees  are  in  no  way  bound  by  the  deed  of  Shaw 
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and  Shaw  to  appellants,  as  they  were  not  parties 

7.  thereto.    The  deed  of  appellee  Mary  E.  Mahoney 
to  Shaw  and  Shaw  is  not  in  evidence  and  no 

secondary  evidence  of  its  contents  was  given.  Hence 
we  do  not  know  what  it  contains,  and  cannot  say  that 
it  was  free  from  ambiguity.  Under  these  circum- 
stances the  trial  court  was  justified  in  considering  the 
parol  evidence  given  in  determining  whether  or  not 
appellee  Mahoney  sold  the  land  in  controversy  to  Shaw 
and  Shaw,  and  thereby  gave  them  any  title,  which  they 
could  transfer  to  appellants,  as  that  was  the  only  evi- 
dence on  that  subject.  Such  rule,  therefore,  was  not 
violated  as  contended  by  appellants. 

Appellants  contend  that  they  are  innocent  purchasers 
of  the  land  in  controversy,  and  that  the  judgment  vio- 
lates their  rights  as  such.    There  was  evidence 

8.  tending  to  show  that  they  were  not  innocent 
purchasers  as  claimed,  and  the  court  may  have 

so  found.  This  evidence  tended  to  show  that  appel- 
lants, at  the  time  they  purchased  the  land  of  Shaw  and 
Shaw,  had  knowledge  that  appellees  were  in  posses- 
sion of  the  land  in  controversy,  and  made  no  inquiry 
as  to  the  nature  of  their  possession.  Such  knowledge 
would  have  been  sufficient  to  put  them  on  inquiry  to 
ascertain  what  interest  appellees  had  in  such  land, 
and  if  they  failed  to  inquire,  they  bought  at  their  peril. 
Jeffersonville,  etc.,  R.  Co.  V.  Oyler  (1878),  60  Ind.  383; 
Dyer  V.  Eldridge  (1894),  136  Ind.  654,  36  N.  E.  522; 
Rothschild  v.  Leonhard  (1904),  33  Ind.  App.  452,  71 
N.  E.  673. 

It  follows  from  what  we  have  said  that  the  court  did 
not  err  in  overruling  appellant's  motion  for  a  new  trial. 
Judgment  affirmed. 

Note.— Reported  in  116  N.  E.  57.  See  under  (5)  32  Cyc  1372; 
(6)  32  Cyc  1363  j  (7)  17  Cyc  748;  (8)  39  Cyc  1744. 
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Wagner  et  al.  v.  Supreme  Lodge,  Knights  op 

Pythias. 

[No.  9,266.    Filed  May  18,  1917.] 

1.  Insurance. — Fraternal  Benefit  Insurance. — Assessments. — 
Right  to  Increase. — Generally,  a  fraternal  benefit  society,  whose 
laws  or  the  contracts  entered  into  by  its  members  obligate  them 
to  conform  to  existing  laws  and  regulations  and  to  those  that 
may  hereafter  be  duly  adopted,  may  raise  the  assessments  of 
its  members  if  the  increase  is  equitable  and  necessary  to  meet 
the  obligations  of  the  society  and  carry  out  the  purposes  of  the 
organization,    p.  519. 

2.  Insurance. — Fraternal  Insurance. — Action  on  Policy. — Com- 
plaint.— Issues. — In  an  action  on  a  fraternal  benefit  society's 
certificate  of  insurance,  allegations  in  the  complaint  that  in- 
creased assessment  rates  were  unreasonable,  arbitrary,  illegal 
and  void,  that  they  unjustly  discriminated  against  the  older 
members  in  favor  of  the  younger  members  as  to  the  cost  of 
conducting  the  society,  that  the  CQst  and  expense  incident  to 
the  society's  business  does  not  depend  on  the  age  of  the  policy- 
holder, and  also  showing  the  actual  net  cost  of  insurance  at 
different  ages  according  to  the  American  experience  tables  of 
mortality  and  further  tables  in  support  of  averments  that  the 
increased  assessments  were  inequitable,  sufficiently  present  the 
issue  of  the  reasonableness  of  the  increase  in  assessments  and 
of  their  fairness  as  between  members  of  different  ages.  p.  520. 

3.  Insurance. — Fraternal  Benefit  Insurance. — Assessments. — 
Right  to  Increase. — Although  a  fraternal  benefit  society  has  the 
power  to  make  such  increase  in  rates  as  is  reasonably  necessary 
to  enable  it  to  meet  its  obligations  to  members  holding  certifi- 
cates of  insurance,  it  is  not  authorized  to  enact  laws  by  which 
it  adopts  rates  of  assessment  that  are  unnecessary  to  carry 
out  the  objects  of  the  society,  or  which  are  inequitable,  or 
which  unjustly  discriminate  against  some  of  the  members  of 
the  society,  and  where  rates  are  adopted  that  are  unnecessary 
or  inequitable,  they  are  invalid  and  unenforceable  as  exceeding 
the  reserved  powers  of  the  association,    p.  521. 

4.  Insurance. — Contracts. — Construction. — In  construing  a  con- 
tract of  insurance  all  the  provisions  of  the  instruments  or  laws 
which  form  any  part  of  the  contract  should  be  considered,  and, 
if  possible,  effect  should  be  given  to  all  of  such  provisions, 
p.  523. 
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5.  Insurance. — Fraternal  Insurance, — Assessments. — Increase. — 
Validity. — If,  in  order  to  meet  obligations  in  full  on  its  benefit 
certificates  and  to  carry  out  the  purposes  of  the  society,  it  be- 
comes necessary  for  the  society  to  increase  the  assessments  of 
members,  and  the  rates  adopted  are  otherwise  reasonable  and 
equitable,  they  will  not  be  rendered  invalid  because  of  a  provi- 
sion in  the  certificates  limiting  the  amount  due  the  beneficiaries, 
in  certain  designated  contingencies,  to  the  sum  produced  by  one 
assessment  of  each  member  of  the  insured's  class,    p.  524. 

6.  Insurance. — Fraternal  Insurance. — Tender  of  Assessments. — 
Necessity. — Where  the  holder  of  a  fraternal  insurance  certifi- 
cate was  notified  by  the  society  that  nothing  but  compliance 
with  an  increased  assessment,  claimed  to  be  illegal  and  void, 
would  be  deemed  performance  and  that  nothing  less  would  be 
received,  the  insured  was  excused  from  tendering  the  premium 
since  the  law  does  not  require  the  doing  of  a  useless  and  un- 
necessary thing,     p.  525. 

7.  Insurance. — Fraternal  Insurance. — Increased  Assessments. — 
Refusal  to  Pay. — Tender  of  Old  Assessment. — Sufficiency. — 
Where  the  insured  under  a  fraternal  insurance  certificate  was 
notified  by  the  society  that  nothing  but  a  compliance  with  a 
demand  for  an  increased  assessment,  claimed  by  insured  to  be 
illegal  and  void,  would  be  deemed  performance,  the  society 
cannot  complain  that  it  did  not  receive  the  old  assessment,  and 
the  offer  of  the  insured  to  pay  the  old  assessment  or  to  allow 
the  necessary  deduction  from  the  amount  due  to  cover  all  un- 
paid assessments,  with  interest,  is  sufficient  to  keep  the  policy 
alive  and  prevent  a  forfeiture  of  the  insurance  if  the  benefi- 
ciaries are  otherwise  entitled  to  recover  on  the  policy,    p.  526. 

8.  Insurance. — Fraternal  Insurance. — Questions  of  Law. — Rea- 
sonableness of  a  By-law. — The  reasonableness  of  a  by-law,  rule 
or  regulation  of  a  mutual  benefit  association  or  of  a  corpora- 
tion is  a  pure  question  of  law  when  the  facts  are*  undisputed, 
and  where  the  question  arises  on  a  pleading  in  an  action  on  a 
fraternal  insurance  certificate,  the  court  will  consider  all  the 
facts  alleged  together  with  such  reasonable  inferences  as  may 
be  drawn  therefrom  when  fairly  construed,    p.  526. 

9.  Insurance. — Fraternal  Insurance. — Action. — Complaint. — Sufm 
ficiency. — In  an  action  on  a  fraternal  insurance  certificate,  al- 
though the  averments  of  the  complaint  were  insufficient  to  show 
that  there  was  no  necessity  for  raising  the  assessment  rates, 
allegations  that  such  assessments  unjustly  discriminated  against 
the  older  members  in  favor  of  younger  members,  that  the  cost 
and  expense  incident  to  the  business  did  not  depend  on  the 
age  of  the  policy-holders,  and  also  averments  showing  the  actual 
net  cost  of  insurance  according  to  experience  tables  and  a  show- 
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ing  of  the  percentage  of  increase  at  different  ages  from  which 
it  appeared  that  at  the  age  of  thirty  the  increase  under  the 
new  rate  was  240  per  cent,  and  that  at  the  age  of  fifty-seven 
it  was  459  per  cent.,  show  that  the  rates  adopted  were  in- 
equitable and  unjustly  discriminated  against  the  older  members, 
so  that  it  appears  from  the  averments  that  such  assessments 
were  not  binding  upon  the  insured,  and  proof  of  the  facts  al- 
leged will  entitle  the  beneficiaries  to  a  recovery  under  the 
certificate,  p.  527. 
10.  Appeal. — Final  Judgment. — In  an  action  on  a  fraternal  in- 
surance certificate,  the  complaint  being  in  three  paragraphs, 
where  a  demurrer  was  sustained  as  to  two  of  such  para- 
graphs, a  judgment  "Come  the  parties  and  the  plaintiff  now 
elects  to  stand  on  demurrer  and  declines  to  plead  over.  It  is 
therefore  considered  and  adjudged  by  the  court  that  the  plain- 
tiffs take  nothing  against  the  defendant  by  this  action  and  that 
the  defendant  recover  of  and  from  the  plaintiffs  its  costs  herein 
laid  out  and  expended"  is  a  final  judgment  from  which  an  ap- 
peal will  lie,  since  it  disposes  of  all  of  the  issues  as  to  all  of 
the  parties,    p.  527. 

From  Marion  Circuit  Court  (22,998) ;  Charles  Rem- 
ster,  Judge. 

Action  by.  Albert  H.  Wagner  and  others  against  the 
Supreme  Lodge,  Knights  of  Pythias.  From  a  judgment 
for  defendant,  the  plaintiffs  appeal.    Reversed. 

Guilford  A.  Deitch  and  Frank  G.  West,  for  appellant. 
Ward  H.   Watson,  James  E.   Watson  and  Sol.  H. 
Esarey,  for  appellee 

Felt,  C.  J. — This  is  an  action  by  appellants  against 
appellee  to  recover  on  a  certificate  of  insurance  issued 
to  George  M.  Wagner,  Sr.,  father  of  appellants,  on 
May  25,  1885,  for  the  sum  of  $1,000.  Demurrers  were 
filed  by  appellee  to  the  second  and  third  paragraphs 
of  amended  complaint  and  were  sustained  by  the  court. 
To  such  rulings  appellants  excepted,  refused  to  plead 
over  and  elected  to  stand  on  the  rulings  of  the  court. 
Thereupon  the  court  rendered  judgment  that  plaintiffs 
take  nothing  by  this  action  and  that  the  defendant  re- 
cover its  costs.     From  this  judgment  appellants  ap- 
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pealed  and  have  assigned  as  separate  error  the  sus- 
taining of  each  of  the  demurrers  aforesaid. 

The  substance  of  the  second  paragraph  of  complaint 
so  far  as  material  here  is  as  followsi  On  May  25, 
1885,  appellee's  predecessor  issued  to  George  M.  Wag- 
ner, Sr.,  father  of  appellants,  plaintiffs  below,  a  cer- 
tificate of  membership  by  which  it  promised  to  pay 
appellants  $1,000  on  the  death  of  said  George  M.  Wag- 
ner, Sr.;  that  thereafter  said  obligation  was  assumed 
by  appellee.  The  certificate  set  out  in  the  complaint 
states  that  said  Wagner  received  the  endowment  rank 
of  the  order  of  Knights  of  Pythias  in  section  No.  3  on 
December  10,  1877,  and  is  a  member  in  good  standing; 
that  in  consideration  of  the  surrender  of  the  certificate 
previously  held  by  him  and  his  application  for  the  trans- 
fer to  the  fourth  class,  dated  April  29,  1885,  the  pay- 
ment of  the  admission  fee  and  the  further  considera- 
tion of  the  payment  hereafter  of  all  monthly  payments 
as  required  and  in  compliance  with  all  the  laws  gov- 
erning this  rank  now  in  force,  or  that  may  hereafter 
be  enacted,  the  insurer  will  pay  to  the  beneficiaries  the 
sum  of  $1,000  upon  his  death  while  in  good  standing  in 
said  rank. 

"Provided,  however,  that  if,  at  the  time  of  the 
death  of  said  brother,  one  monthly  payment  to  the 
Endowment  Rank  by  members  holding  an  equal 
amount  of  Endowment,  shall  not  be  sufficient  to 
pay  the  amount  of  Endowment  held  by  said  brother, 
•the  benefit  to  be  paid  in  case  of  death  shall  be  a 
sum  equal  to  one  payment  to  the  Endowment  Fund 
by  each  member  holding  an  equal  amount  of  En- 
dowment. And  it  is  understood  and  agreed  that 
any  violation  of  the  within-mentioned  conditions, 
or  the  requirements  of  the  laws  in  force  govern- 
ing this  Rank,  shall  render  the  certificate  and  all 
claims  null  and  void  and  that  the  said  Supreme 
Lodge  shall  not  be  liable  for  the  above  sum,  or  any 
part  thereof/' 

Vol.  64—33 
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That  the  insured  died  on  May  12,  1913,  and  plaintiffs 
are  his  children ;  that  written  notice  of  death  was  duly 
given  on  June  3,  1913,  and  defendant  waived  proofs 
of  death  by  denying  liability  on  receipt  of  notice  for 
the  reason  that  the  insured  permitted  his  membership 
to  lapse;  that  defendant  is  estopped  to  claim  a  for- 
feiture on  the  following  grounds:  That  defendant's 
constitution  in  section  1  of  article  4  provides  that: 

"Each  member  of  the  Endowment  Rank  shall  on 
presenting  himself  for  obligation  pay  to  the  secre- 
tary of  the  Section  in  accordance  with  his  age  and 
the  amount  of  endowment  applied  for,  a  monthly 
assessment  as  provided  in  the  following  table,  and 
shall  continue  to  pay  the  same  amount  each  month 
thereafter  as  long  as  he  remains  a  member  of  the 
Endowment  Rank." 

That  under  said  table  said  Wagner  was  required  to  pay 
a  monthly  assessment  of  $3.60,  which  amount  he  paid 
"up  to  the  time  his  said  certificate  of  membership  was 
forfeited  as  hereinafter  more  fully  alleged" ;  that  prior 
to  August  10,  1910,  the  defendant  ascertained  that  the 
members  of  the  fourth  class  were  old  and  their  cer- 
tificates were  rapidly  maturing;  that  in  August,  1910, 
a  meeting  was  held  by  defendant  company  for  the  pur- 
pose of  forcing  old  members  of  the  fourth  class  to  with- 
draw from  the  society  and  permit  their  certificates  to 
lapse,  notwithstanding  the  provisions  of  the  constitu- 
tion and  of  the  certificate  of  membership  issued  to  such 
members  as  aforesaid,  and  notwithstanding  the  provi- 
sion that  said  Wagner  might  maintain  his  membership 
on  payment  of  $3.60  per  month,  and  that  the  insurer 
should  not  be  liable  at  his  death  for  more  than  the 
amount  produced  by  "one  payment  to  the  Endowment 
Fund  by  each  member  holding  an  equal  amount  of  en- 
dowment"; that  without  right  and  in  violation  of  its 
contract  with  said  Wagner,  and  without  his  consent, 
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the  defendant  amended  its  constitution  so  as  to  provide 
among  other  things  the  following* 

"Every  member  of  the  fourth  class  of  the  insur- 
ance department  at  the  time  when  this  statute  takes 
effect  and  who  continues  his  membership  until  De- 
cember 31,  1910,  shall  pay  a  monthly  payment  for 
each  month  thereafter  beginning  with  the  month 
of  January,  A.  D.  1911,  monthly  payments  in  ac- 
cordance with  his  attained  age  and  occupation  and 
the  amount  provided  for  in  his  certificate,  on  Janu- 
ary 1,  A,  D.  1911,  as  fixed  by  the  table  herein  un- 
less and  until  otherwise  provided  by  enactment  of 
the  Supreme  Lodge." 

That  by  the  table  last  above  mentioned  rates  were  es- 
tablished and  promulgated,  the  first  number  indicating 
the  age  and  the  second  the  amount  to  be  paid  as  follows : 

21,  $1.40;  25,  $1.55;  30,  $1.75;  35,  $2.00;  40,  $2.30; 
45,  $2.80;  50,  $3.45;  55,  $4.25;  60,  $5.40;  65,  $6.95; 
70,  $9.15;  75,  $12.35;  82,  $20.15. 

That  at  the  time  such  amendment  was  adopted  said 
Wagner,  Sr.,  was  eighty-two  years  of  age  and  he  was 
thereby  required  to  pay  the  sum  of  $20.15  instead  of 
$3.60,  for  each  monthly  assessment;  that  the  rates  of 
assessment  so  fixed  by  the  defendant  in  1910  were  un- 
reasonable, arbitrary,  illegal  and  void,  in  this,  that  they 
discriminated  against  the  older  members  of  the  society 
and  in  favor  of  its  younger  members  by  burdening  the 
older  members  of  the  society  with  a  greater  loading  of 
the  expenses  of  the  society  than  was  placed  on  the 
younger  members.  The  complaint  then  sets  out  a  table, 
using  the  ages  above  set  forth,  and  shows:  (1)  The 
cost  of  insurance  at  the  different  ages  under  the  laws 
of  the  society  as  amended  in  1910;  (2)  the  net  pre- 
miums on  $1,000  of  insurance  according  to  the  Amer- 
ican experience  tables  of  mortality  at  three  and  a  half 
per  cent.;  and  (3)  the  element  of  expense  or  loading 
for  each  $1,000  of  insurance  per  annum  included  by 
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the  rates  established  and  promulgated  by  the  assess- 
ment laws  enacted  in  1910,  based  on  the  American  ex- 
perience tables  of  mortality,  three  and  a  half  per  cent, 
as  follows: 


Age 

(1) 

(2) 

(3) 

21 

$16.80 

$13 . 77 

$3.03 

25 

18.60 

15.10 

3.50 

30 

21.00 

17. 19 

3.81 

35 

24.00 

19.91 

4.09 

40 

27.60 

23.50 

4.10 

45 

33.60 

28.35 

5.25 

50 

41.40 

34.99 

-6.41 

55 

51.00 

44.13 

6.87 

60 

64.80 

56.83 

7.97 

65 

83.80 

74.65 

8.75 

70 

109 . 80 

99.84 

9.96 

75 

148.20 

135.07 

12.53 

82 

241.80 

223 . 63 

18.17 

It  is  also  alleged  "that  the  net  annual  premium  for 
insurance  represents  the  sum  which  will  be  required 
upon  table  of  mortality  and  interest  taken,  less  ex- 
penses to  meet  all  policy  claims  as  they  mature;  that 
the  loading  is  that  part  of  the  premium  added  to  the 
net  premium  to  defray  expenses  of  the  insurer";  that 
on  the  ....  day  of  December,  1910,  the  defendant  de- 
manded of  said  Wagner,  Sr.,  $20.15  in  payment  of  the 
assessment  for  the  month  of  January,  1911,  and  noti- 
fied him  that  unless  the  sum  of  $20.15  was  paid  as  his 
assessment  for  January,  1911,  his  certificate  of  mem- 
bership would  be  lapsed  and  he  would  be  suspended 
from  all  benefits  thereunder  and  his  membership  would 
be  terminated;  that  said  Wagner,  Sr.,  refused  to  pay 
said  increased  assessment  for  the  reason  that  the 
amount  demanded  was  in  excess  of  the  amount  for  which 
he  was  liable  under  his  contract  with  the  defendant,  and 
for  the  reason  that  such  assessment  was  unreasonable, 
in  this :  that  it  discriminated  against  him  and  in  favor 
of  the  younger  members  of  the  society  by  charging  him 
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with  a  greater  amount  of  expenses  of  the  society  than 
was  charged  against  the  younger  members ;  that  he  was 
ready,  willing,  and  able  then  and  at  all  times  to  pay 
the  assessment  for  which  he  was  liable,  to  wit,  the  sum 
of  $3.60  for  each  monthly  assessment,  and  would  have 
tendered  that  amount  but  defendant  notified  him  that 
it  would  not  be  received  for  the  assessment  for  Janu- 
ary, 1911,  if  tendered,  and  that  such  amount  on  the 
old  basis  would  not  be  received  in  payment  of  any 
assessment  in  the  future ;  that  upon  the  refusal  of  said 
George  M.  Wagner  so  to  pay  said  unlawful  and  ex- 
cessive assessment  for  the  month  of  January,  1911,  the 
defendant  declared  his  certificate  lapsed,  and  suspended 
him  from  membership  and  declared  his  certificate  for- 
feited for  nonpayment  of  such  assessment;  that  there- 
after said  Wagner  notified  the  defendant  that  he  at  all 
times  had  been  and  Was  then  ready  and  willing  to  pay 
the  full  amount  due  from  him  at  the  rate  of  $3.60  per 
month  and.  interest  on  any  delinquent  payments;  that 
said  Wagner,  Sr.,  and  plaintiffs  have  each  and  all  per- 
formed all  of  the  conditions  of  the  contract  of  insur- 
ance on  their  part  to  be  performed,  but  defendant  has 
failed  and  refused  to  perform  its  part  thereof  and  has 
refused  to  pay  the  amount  due  plaintiffs  under  said 
contract.  Wherefore  they  demand  judgment  for  $1,000 
less  any  unpaid  assessments  on  said  certificate  of  mem- 
bership with  any  interest  due  thereon. 

The  third  paragraph  of  complaint  is  the  same  as  the 
second,  except  it  contains  some  additional  averments 
as  to  the  necessity,  reasonableness  and  uniformity  of 
the  amendments  of  1910.  To  avoid  repetition  as  far 
as  possible  we  shall  consider  the  averments  of  the  sec- 
ond paragraph  above  set  out  as  a  part  of  the  third  and 
give  the  substance  of  the  additional  averments.  That 
the  rates  of  assessment  fixed  by  defendant  in  1910  were 
arbitrary,  illegal  and  void  for  the  reason  that  the  in- 
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crease  was  not  a  reasonable  one  to  carry  out  the  pur- 
poses and  objects  of  the  society;  that  there  was  an 
abuse  of  the  power  reserved  in  the  by-laws  and  in  the 
certificate  issued  to  said  Wagner,  in  this:  that  the  in- 
crease discriminated  against  the  older  members  in  favor 
of  the  younger  in  the  loading  of  the  expenses  charged 
against  the  older  members;  that  the  cost  and  expenses 
of  investigating  and  adjusting  death  claims  on  indi- 
vidual policies  does  not  depend  upon  the  age  of  the 
policy-holder,  -but  on  the  average  is  approximately  the 
same  regardless  of  the  age  of  the  policy-holders.  The 
complaint  then  sets  out  certain  ages  and  shows:  (1) 
The  original  rate  of  assessment  for  each  of  such  ages; 
(2)  the  rate  under  the  amendments  of  1910  for  per- 
sons of  those  ages  in  the  year  1885,  on  $1,-000  of  insur- 
ance; (3)  the  amount  of  increase;  and  (4)  the  per- 
centage of  increase,  in  order  as  follows : 

(2) 
$4.25 

5.40 

6.95 

9.15 
12.35 
20.15 

The  memorandum  accompanying  the  demurrer  with 
the  first  paragraph  of  complaint  is  in  substance  as  fol- 
lows: (1)  The  averments  show  that  neither  the  in- 
sured nor  the  plaintiffs  have  performed  the  conditions 
of  the  contract  to  be  performed  by  them;  (2)  the  al- 
legations do  not  show  an  offer  to  pay  $3.60  for  the 
month  of  January,  1911;  (3)  article  4  of  the  consti- 
tution does  not  estop  defendant  to  declare  a  forfeiture 
for  nonpayment  of  assessments  according  to  the  laws 
as  amended  in  1910;  (4)  defendant  had  authority  to 
raise  the  rates  without  consent  of  the  insured;  (5)  that 
failure  to  pay  the  assessment  forfeited  the  insurance; 
(6)    the  defendant  had   full  authority  to  adopt  the 


ige 

(1) 

30 

$1.25 

34 

1.45 

40 

1.75 

45 

2.15 

50 

2.70 

57 

3.60 

(3) 

(4) 

$3.00 

240 

3.95 

272 

5.20 

297 

7.00 

325 

9/65 

357 

16.55 

459 
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amendments  made  in  1910;  (7)  no  facts  are  alleged 
to  show  that  the  increase  in  assessments  was  not  neces- 
sary to  pay  the  obligations  of  the  defendant;  (8)  the 
averments  do  not  show  that  the  increase  was  not  neces- 
sary to  preserve  the  life  of  the  defendant;  or  that  (9) 
in  increasing  the  rates  defendant  was  guilty  of  any 
abuse  of  discretion. 

The  memorandum  with  the  third  paragraph  is  sub- 
stantially the  same  as  the  above  but  it  is  also  therein 
stated:  (a)  The  facts  alleged  show  a  legal  right  to 
increase  the  assessments;  (b)  that  the  insured  was 
bound  by  the  amendments  of  1910  alleged  in  the  com- 
plaint ;  (c)  that  no  facts  are  alleged  to  show  the  amount 
that  could  be  raised  by  one  assessment  at  the  old  rate ; 
(d)  the  facts  alleged  are  insufficient  to  show  that  the 
increase  of  rate  was  exorbitant,  excessive  or  unjustly 
discriminatory. 

This  State  is  committed  to  the  general  doctrine  that 

a  fraternal  benefit  society  whose  laws  or  the  contracts 

entered  into  by  its  members  obligate  them  to 

1.  conform  to  existing  laws  and  regulations  and  to 
those  that  may  thereafter  be  duly  adopted  may 
raise  the  assessments  of  its  members  if  the  increase 
is  equitable  and  necessary  to  meet  the  obligations  of 
the  society  and  carry  out  the  purposes  of  the  organiza- 
tion. Supreme  Lodge,  etc.  V.  Bieler  (1914),  58  Ind. 
App.  550,  556,  559,  105  N.  E.  244,  and  cases  cited ;  Su- 
preme Lodge,  etc.  V.  Knight  (1889),  117  Ind.  489,  496, 
498,  20  N.  E.  479,  3  L.  R.  A.  409. 

In  Supreme  Lodge,  etc.  V.  Bieler,  supra,  this  court  on 
page  559  said :  "All  the  authorities  are  agreed  on  two 
general  rules:  (1)  that  under  the  reserved  power  to 
amend  laws,  rules  and  regulations,  the  benefit  society 
may  not  make  an  amendment  which  will  impair  vested 
contract  rights;  (2)  that  under  said  reserved  power, 
the  benefit  society  may  make  reasonable  and  necessary 
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amendments  to  its  laws,  rules  and  regulations.  The 
conflict  arises  in  the  class  of  cases  to  which  one  court 
applies  one  of  the  above  rules,  while  other  courts  apply 
the  other  rule ;  that  is,  the  courts  do  not  agree  as  to 
what  are  vested  rights  under  benefit  contracts,  or  as  to 
what  are  reasonable  amendments  to  by-laws.  The  cases 
which  we  have  cited  to  support  our  position  all  hold  a 
reasonable,  necessary  and  impartial  increase  in  rates 
is  a  reasonable  amendment  of  by-laws,  under  the  re- 
served power  of  amendment."  Again  on  page  561  it 
is  said:  "There  is  no  averment  in  the  complaint  that 
the  amendments  of  appellant's  by-laws  increasing  the 
rate  of  assessment  of  decedent  were  not  adopted  legally 
and  honestly,  nor  is  there  any  averment  that  the  in- 
crease was  not  a  reasonable  one  to  carry  out  the  pur- 
poses and  objects  of  the  society,  or  that  there  was  an 
abuse  of  the  power  reserved  to  it  in  the  certificate  issued 
to  decedent.  *  *  *  Although  the  complaint  shows 
that  decedent  was  paying  a  very  high  rate  of  assess- 
ment, and  discloses  a  sudden  very  large  increase  in 
that  rate,  in  the  absence  of  an  averment  that  they  were 
unreasonable,  we  cannot  say  from  these  facts  alone, 
that  the  increase  in  rates  was  unreasonable  as  a  matter 
of  law." 

Each  paragraph  of  the  complaint  in  the  case  at  bar 
contains  an  averment  that  the  assessment  rates  adopted 

in  1910  were  unreasonable,  arbitrary,  illegal  and 
2.    void;  that  they  unjustly  discriminated  against 

the  older  members  and  in  favor  of  the  younger 
members  of  the  society  in  the  matter  of  the  expenses 
of  carrying  on  the  business  of  the  society.  It  is  also 
alleged  that  the  cost  and  expense  incident  to  the  busi- 
ness of  the  society  does  not  depend  upon  the  age  of 
the  policy-holder,  but  on  the  average  is  approximately 
the  same  regardless  of  the  age  of  the  policy-holder. 
The  specific  allegations  show  not  only  the  increase  in 
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the  assessments  by  the  amendments  of  1910  over  those 
prior  to  that  date,  but  also  the  actual  net  cost  of  insur- 
ance at  different  ages  according  to  the  American  ex- 
perience tables  of  mortality  on  a  basis  of  three  and  a 
half  per  cent. ;  and  the  loading  or  expense  included  in 
the  rates  adopted  in  1910,  which  at  age  eighty-two  is 
shown  to  be  $18.17,  as  against  $3.03  at  age  twenty-one. 
The  specific  facts  of  the  third  paragraph  also  show  the 
prevailing  rates  in  1885  at  certain  ages  and  the  rates 
charged  such  persons  at  their  attained  ages  according 
to  the  rates  adopted  in  1910,  the  total  amount  of  the 
increase  at  the  ag6s  given,  and  the  percentage  of  in- 
crease, whereby  it  appears  that  the  increase  at  age 
thirty  (1885)  according  to  the  rate  of  1910,  at  the 
attained  age,  is  240  per  cent.,  and  that  at  age  fifty- 
seven  (the  insured's  age  in  1885)  a  like  comparison 
shows  an  increase  of  459  per  cent.  These  facts  present 
the  issue  of  the  reasonableness  of  the  assessments  made 
in  1910  and  likewise  of  their  fairness  as  between  mem- 
bers of  different  ages. 

The  society  has  the  power  to  make  such  increase  in 
the  rates  as  is  reasonably  necessary  to  enable  it  to  meet 

its  obligations  to  members  holding  certificates  of 
3.    insurance  issued  by  it,  but  it  is  not  authorized 

to  enact  laws  by  which  it  adopts  rates  of  assess- 
ment that  are  unnecessary  to  carry  out  the  objects  of 
the  society,  or  which  are  inequitable,  or  unjustly  dis- 
criminate against  some  members  of  the  society.  Where 
rates  are  adopted  that  are  unnecessary  or  inequitable, 
they  are  unreasonable,  invalid  and  unenforceable  for 
the  reason  that  in  their  adoption  the  society,  or  the 
governing  body,  which  enacts  them,  exceeds  the  re- 
served power  possessed  to  enact  reasonable,  necessary 
and  equitable  laws  and  regulations,  including  the  right 
to  change  or  increase  assessments.  Supreme  Lodge, 
etc.  v.  Bieler,  supra,  557,  561;  Supreme  Lodge,  etc. 


^  i 
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V.  Knight,  supra,  496,  497;  Wineland  V.  Knights  of 
Maccabees  (1907),  148  Mich.  608,  112  N.  W.  696,  700; 
Ebert  V.  Mutual,  etc.,  Assn.  (1900),  81  Minn.  116, 
83  N.  W.  506,  508,  509,  84  N.  W.  457;  Margesson  V. 
Massachusetts  Benefit  Assn.  (1896),  165  Mass.  262,  42 
N.  E.  1132;  Reynolds  V.  Royal  Arcanum  (1906),  192 
Mass.  150,  78  N.  E.  129,  7  L.  R.  A.  (N.  S.)  1154,  and 
notes,  7  Ann.  Cas.  776 ;  Dowdall  vv.  Catholic  Mut.  Bene- 
fit Assn.  (1909),  196  N.  Y.  405,  89  N.  E.  1075,  31  L. 
R.  A.  (N.  S.)  417,  and  notes;  Hall  V.  Western,  etc., 
Assn.  (1903),  69  Neb.  601,  96  N.  W.  170, 171;  Supreme 
Ruling,  etc.  V.  Ericson  (1910),  (Tex.  Civ.  App.)  131 
S.  W.  92,  97,  99;  United-  Benevolent  Assn.  V.  Cass 
(1909),  54  Tex.  Civ.  App.  628,  119  S.  W.  123,  125; 
Conner  v.  Golden  Cross  (1906),  117  Tenn.  549,  97  S. 
W.  306,  308;  Mock  v.  Supreme  Council  (1907),  121 
App.  Div.  474,  106  N.  Y.  Supp.  155,  157;  Wright  V. 
Minnesota,  etc.,  Ins.  Co.  (1903),  193  U.  S.  657,  24  Sup. 
Ct.  549,  48  L.  Ed.  832,  836 ;  Benjamin  v.  Mutual,  etc., 
Assn.  (1905),  146  Cal.  34,  48,  79  Pac.  517;  Strauss  v. 
Life  Assn.  (1900),  126  N.  C.  971,  36  S.  E.  352,  54  L. 
R,  A.  605,  83  Am.  St.  699,  and  notes. 

In  Ebert  v.  Mutual,  etc.,  Assn.,  supra,  the  Supreme 
Court  of  Minnesota  said :  "But  it  is  equally  clear  that 
neither  by  the  contract  of  insurance,  in  contemplation 
of  the  laws  of  New  York,  the  constitution  and  by-laws, 
nor  from  the  natural,  inherent  power  of  the  association, 
based  upon  the  doctrine  of  the  general  good,  does  there 
exist  authority  to  arbitrarily  determine  in  favor  of  one 
class  of  members  and  against  another  class.  *  *  * 
The  board  of  directors  had  no  authority  to  levy  such 
an  assessment  as  call  No.  96,  and  the  act  of  the  defend- 
ant in  cancelling  plaintiff's  policy  for  nonpayment  of 
the  call  made  upon  such  basis  was  void."  In  the  case 
of  Supreme  Ruling,  etc.  V.  Ericson,  supra,  the  Supreme 
Court  of  Texas  said:    "The  cases  wherein  it  has  been 
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held  that  changes  in  the  by-laws  are  not  binding  are 
where  an  attempt  has  been  made  to  divert  the  funds 
from  their  original  purpose ;  where  the  assessment  was 
clearly  unnecessary  and  unreasonable;  where  it  was 
arbitrary  and  unjust  as  to  a  particular  class  of  mem- 
bers." In  Hall  v.  Western,  etc.,  Assn.,  supra,  the  Su- 
preme Court  of  Nebraska  said:  "The  association  is  a 
self-governing  body,  and  it  is  for  its  members  to  de- 
termine when  such  change  is  required  or  advisable. 
The  courts  will  interfere  only  when  such  change  is 
unfair  or  operates  oppressively,  or  to  the  disturbance 
of  vested  rights.  When  it  does  not  do  that,  it  is  reason- 
able within  the  meaning  of  the  term  as  used  by  this 
court.  *  *  *  It  (the  amendment)  operated  alike  on 
each  member  and  gave  no  advantage  to  one  over  an- 
other. Such  an  amendment  cannot  be  said  to  be  un- 
fair, nor  oppressive,  nor  to  deprive  any  members, 
whose  injury,  as  in  the  present  case,  occurred  after 
the  adoption  of  the  amendment,  of  any  vested  right. 
That  being  true,  the*  amendment  was  a  reasonable  exer- 
cise of  the  right  of  the  association  to  amend  its  consti- 
tution, and  having  reserved  that  right  when  it  issued 
the  certificate,  the  assured  and  his  assignee  are  bound 
by  the  amendment." 

The  provisions  of  the  contract  limiting  the  amount 
due  the  beneficiaries  to  the  sum  produced  by  one  assess- 
ment of  each  member  of  the  insured's  class  is  urged  as 
an  additional  reason  why  the  increase  in  assessments 
was  unnecessary. 

In  construing  a  contract  of  insurance  all  the  provi- 
sions of  the  instruments  or  laws  which  form  any  part 
of  the  contract  should  be  considered,  and,  if  pos- 

4.  sible,  effect  should  be  given  to  all  of  such  pro- 
visions. Supreme  Lodge,  etc.  V.  Knight,  supra, 
496;  Miller  v  National  Council  (1904),  69  Kan.  234, 
76  Pac.  830,  831;  14  R.  C.  L.  846-848,  935,  §§11-13, 
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109;  1  Cooley,  Briefs  on  Ins.  627-629.  Regard  should 
be  had  for  the  object  to  be  attained  and  the  general 
scheme  or  plan  for  carrying  such  object  into  effect. 
In  the  case  at  bar  the  object  is  apparent  both  upon  the 
part  of  the  society  and  the  member.  By  reason  of  the 
general  plan  adopted  the  member  in  a  sense  occupies 
a  dual  position.  He  is  the  insured  and  by  virtue  of 
his  membership  in  the  society  he  is  also  the  insurer. 
Supreme  Lodge,  etc.  v.  Bieler,  supra,  557. 

The  obligation  to  conform  to  existing  and  subse- 
quently enacted  laws  is  not  modified  or  annulled  by 
the  provision  for  his  beneficiaries  to  accept  less  than 
the  full  amount  of  his  policy  in  certain  contingencies. 
The  latter  provision  is  intended  to  provide  for  emer- 
gencies, or  exceptional  cases,  but  when  considered  in 
connection  with  the  object  of  the  society  to  furnish, 
and  the  member  to  obtain,  insurance  on  a  mutual  and 
equitable  plan,  it  does  not  mitigate  against  the  pur- 
pose of  the  company  to  furnish,  and  the  member  tp 
obtain,  generally,  the  full  amount  of  insurance  stipu- 
lated in  the  certificate  or  by-laws.  It  will  be  presumed 
that,  notwithstanding  the  provisions  aforesaid,  the 
company  contemplated  furnishing,  and  the  member  in- 
tended to  secure,  the  full  amount  of  insurance  named  in 
the  certificate. 

If  in  order  to  meet  such  obligations  in  full  and  to 
carry  out  the  purposes  of  the  society  it  becomes  neces- 
sary to  increase  the  assessments  of  members, 

5.  and  the  rates  adopted  are  otherwise  reasonable 
and  equitable,  they  will  not  be  rendered  invalid 
because  of  the  provision  for  beneficiaries  to  accept  less 
than  the  full  amount  of  indemnity  in  certain  designated 
contingencies.  As  bearing  by  analogy  on  the  above 
proposition  see  Supreme  Ruling,  etc.  v.  Ericson,  supra; 
1  Cooley,  Briefs  on  Ins.  826. 

Appellee  insists  that  in  any  view  taken  of  the  right 
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to  amend  by-laws  and  to  change  assessments  the  ruling 
of  the  trial  court  must  be  sustained  because  the  com- 
plaint anticipates  the  defense  of  nonpayment  of  assess- 
ment and  forfeiture  of  the  insurance  by  showing  that 
the  assessments  have  not  been  paid  or  tendered  and 
by  failing  to  aver  facts  sufficient  to  avoid  such  defense. 

The  complaint  charges  that  after  adopting  the  amend- 
ment in  1910  changing  the  rate  of  assessments  as  al- 
leged, and  before  the  assessment  for  January, 

6.  1911,  became  due,  appellee  notified  the  insured 
that  the  old  assessment  of  $3.60  would  not  be 
received  in  payment  of  his  assessment  for  January, 
1911,  or  for  any  assessments  in  the  future  and  that 
his  membership  would  be  suspended  and  his  certificate 
forfeited  for  nonpayment  of  his  assessment  if  he  did 
not  pay  the  full  amount  of  the  assessment  of  $20.15 
fixed  by  the  amendments  of  1910;  that  he  was  at  all 
times  ready,  willing  and  able  to  pay  the  assessment  of 
$3.60  when  due,  and  would  have  tendered  the  same  but 
for  the  notice  of  appellee  that  it  would  not  be  received 
and  that  he  must  pay  the  increased  assessment  afore- 
said, and  that  nothing  less  would  be  received. 

The  law  does  not  require  the  doing  of  a  useless  and 
unnecessary  thing,  and  where  one  party  notifies  the 
other  that  his  performance  of  the  contract  will  not 
be  accepted,  he  thereby  renders  performance  by  such 
other  party  impossible  and  excuses  him  from  tender- 
ing performance.  "An  insurance  company,  by  demand- 
ing more  than  it  is  entitled  to  receive,  and  notifying 
the  insured  that  nothing  but  a  compliance  with  the  de- 
mand will  be  deemed  performance,  will  excuse  the  lat- 
ter from  tendering  the  premium."  Willcuts  v.  North- 
western,  etc.,  Ins.  Co.  (1882),  81  Ind.  300,  312;  Vinton 
v.  Baldwin  (1884),  95  Ind.  433,  437;  Phoenix  Mutual 
Life  Ins.  Co.  v.  Hinesley  (1881),  75  Ind.  1,  12;  Mathis 
v.  Thomas  (1885),  101  Ind.  119,  121;  Myers  v.  Gross 
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(1871),  59  111.  436,  439.  In  Benjamin  V.  Mutual,  etc., 
Assn.,  supra,  the  Supreme  Court  of  California  said: 
"But  the  assessment  being  illegal  and  void  could  not 
affect  the  plaintiff's  rights.  He  was  only  required  to 
pay  legal  assessments.  He  was  required  to  obtain 
the  data  upon  which  to  correctly  figure  out  what  would 
be  a  proper  amount  to  pay  or  tender,  or  to  take  chances 
of  his  tender  being  sufficient,  if  rejected,  to  preserve 
his  rights.  It  was  the  duty  of  the  association  to  make 
a  lawful  assessment,  and  the  only  obligation  cast  upon 
the  plaintiff  under  his  contract  was  to  pay  it  on  due 
notice,  when  it  was  lawfully  made."  Under  the  facts 
and  circumstances  averred,  the  society  cannot 

7.  be  heard  to  complain  that  it  did  not  receive  and 
the  member  did  not  tender  the  old  assessment. 

The  offer  to  pay  the  same  or  to  allow  the  necessary 
deduction  from  the  amount  due  appellants,  if  anything, 
to  cover  all  unpaid  assessments,  with  interest,  under 
such  cqnditions,  is  sufficient  to  keep  the  policy  alive 
and  prevent  a  forfeiture  of  the  insurance,  if  appel- 
lants are  otherwise  entitled  to  recover. 

The  question  of  the  reasonableness  of  a  by-law,  rule 

or  regulation  of  a  mutual  benefit  association  or  of  a 

corporation  is  a  pure  question  of  law  where  the 

8.  facts  are  undisputed.    Where  the  question  arises 
on  a  pleading  as  in  the  case  at  bar,  the  court 

will  consider  all  the  facts  alleged  together  with  such 
reasonable  inferences  as  may  be  drawn  therefrom  when 
fairly  construed.  1  Thompson,  Corporations  (2d  ed.) 
§§1018,  1021,  1022,  1035;  Supreme  Lodge,  etc.  V. 
Knight,  supra;  Hall  v.  Western,  etc.,  Assn.,  supra; 
Supreme  Ruling,  etc.  v.  Ericson,  supra;  Conner  V. 
Golden  Cross,  supra.  If  from  such  consideration  of 
the  averments  of  the  complaint  we  can  say  that  the 
adoption  of  the  amendments  in  1910  changing  the  as- 
sessments as  alleged  was  a  reasonable  exercise  of  the 
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reserve  power  to  amend  the  by-laws  and  change  the 
rates  of  the  society,  then  there  was  no  error  in  sus- 
taining the  demurrers  to  the  several  paragraphs  of  the 
complaint.  If  the  action  so  taken  was  unnecessary,  or 
was  an  arbitrary  and  unjust  abuse  of  the  power  re- 
served to  appellee,  or  the  rates  thereby  established  were 
inequitable  and  unjustly  discriminated  against  the  older 
members  of  the  society,  then  such  amendments  are  un- 
reasonable, invalid,  and  unenforceable. 

The  averments  are  insufficient  to  show  that  there  was 

no  necessity  for  raising  the  assessments  in  1910,  but 

they  clearly  show  that  the  rates  adopted  were 

9.  and  are  inequitable,  and  unjustly  discriminated 
against  the   older  members   and   against   said 

George  M.  Wagner,  Sr.  It  therefore  appears  from  the 
averments  of  each  paragraph  of  the  complaint  that  such 
assessments  were  not  binding  on  said  Wagner  and  that 
proof  of  the  facts  alleged  will  entitle  appellants  to  re- 
cover as  the  beneficiaries  named  in  the  certificate  held 
by  said  Wagner,  Sr.  Each  paragraph  of  the  complaint 
states  a  cause  of  action  and  the  court  erred  in  sustain- 
ing the  demurrers  thereto. 

Appellee  also  contends  that  the  judgment  rendered 
in  this  case  is  not  a  final  judgment  from  which  an  ap- 
peal will  lie  for  the  reason  that  the  record  shows 

10.  there  was  a  first  paragraph  of  complaint  upon 
which  issues  were  not  formed  and  as  to  which 

no  judgment  was  rendered;  that  an  appeal  will  not  lie 
from  a  ruling  on  a  demurrer. 

The  judgment  is  not  limited  to  the  two  paragraphs 
to  which  demurrers  were  filed,  but  is  as  follows :  "Come 
the  parties  and  the  plaintiff  now  elects  to  stand  on  de- 
murrer and  declines  to  plead  over.  It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the  plaintiffs 
take  nothing  against  the  defendant  by  this  action  and 
that  the  defendant  recover  of  and  from  the  plaintiffs 
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its  costs  herein  laid  out  and  expended."  Appellee  made 
no  objection  to  the  rendition  of  the  judgment  that  "the 
plaintiffs  take  nothing  against  the  defendant  by  this 
action."  No  motion  was  made  to  modify  or  change  the 
judgment,  which  denied  appellants  a  recovery  in  the 
action,  and  was  against  all  of  them  as  to  every  possible 
phase  of  their  alleged  cause  of  action. 

The  case  is  unlike  those  where  an  appeal  was  taken 
from  a  ruling  on  demurrers.  Here  the  appellants  re- 
fused to  plead  over  and  elected  to  stand  on  the  rulings 
against  them,  and  the  court  rendered  judgment,  not  as 
to  any  particular  ruling  or  paragraph  of  complaint,  but 
that  appellants  take  nothing  by  their  action.  The  cases 
cited  and  relied  on  where  an  appeal  was  taken  from  a 
ruling  on  a  pleading  only  are  not  in  point.  The  dis- 
tinction has  been  recognized  by  our  Supreme  Court. 
State,  ex  rel  v.  Lung  (1907),  168  Ind.  553,  555,  80  N. 
E.  541;  Starkey  v.  Starkey  (1905),  166  Ind.  140,  142, 
76  N.  E.  876;  KeUey  v.  Augsperger  (1908),  171  Ind. 
155, 156,  85  N.  E.  1004;  Elliott,  App.  Proc.  §§85,  90,  91. 
In  Starkey  v.  Starkey,  supra,  the  Supreme  Court,  in  con- 
sidering a  question  similar  to  the  one  before  us,  said: 
"This  language  is  broad  enough  to  include  Delia 
Starkey,  and  in  the  consideration  of  the  question  now 
presented  we  are  not  disposed  to  look  beyond  the  face 
of  the  judgment,  and  thereupon  hold  that  the  cause  was 
finally  terminated  as  to  Delia  Starkey  as  well  as  the 
other  defendants."  - 

In  the  case  at  bar  the  judgment  disposes  of  all  the 
issues  as  to  all  the  parties.  So  long  as  it  stands  appel- 
lants are  effectually  barred  from  any  recovery  in  said 
action  on  any  and  all  pleadings  relating  thereto.  Ap- 
pellee is  not  in  a  position  to  complain  that  the  judg- 
ment is  broader  in  its  terms  and  gave  it  more  relief 
than  it  was  entitled  to  obtain  had  it  been  limited  to  the 
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rulings  on  the  demurrers  and  appellants'  election  to 
stand  on  such  rulings. 

The  judgment  is  therefore  reversed,  with  instruc- 
tions to  overrule  the  demurrers  to  the  second  and  third 
paragraphs  of  complaint  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  concur. 

Note. — Reported  in  116  N.  E.  91.  Insurance:  forfeiture  of  pol- 
icy Nof  beneficial  association  by  default  in  dues  and  assessments, 
52  Am.  St.  574.  See  under  (1,  3,  5)  29  Cyc  79;  (2,  9)  29  Cyc 
222;  (4)  29  Cyc  66;  (6,  7)  29  Cyc  178;  (8)  29  Cyc  247. 


The  Fort  Wayne  and  Northern  Indiana  Trac- 
tion Company  et  al.  v.  Kumb. 

[No.  9,295.     Filed  May  29,  1917.] 

1.  Exceptions,  Bill  op.— Filing. — Extension  of  Time. — Compli- 
ance with  Statute. — The  provision  of  §661  Burns  1914,  Acts 
1911  p.  193,  requiring  that  the  opposite  party  shall  be  given 
at  least  three  days'  notice  of  a  motion  to  extend  time  for  filing 
a  bill  of  exceptions,  is  not  sufficiently  complied  with  where  the 
affidavit  accompanying  the  application  merely  shows  that  ap- 
pellee "had  due  and  legal  notice  of  the  proposed  filing  of  said 
petition,"  unaccompanied  by  a  copy  of  the  notice  or  any  further 
showing  of  the  service  thereof,  and  a  bill  of  exceptions  filed 
within  the  time  as  extended  on  the  granting  of  such  motion  is 
not  a  part  of  the  record  (King-Crowther  Corporation  v.  Ash- 
craft  [1915],  60  Ind.  App.  412,  explained),    p.  534. 

2.  Appeal. — -Questions  Reviewable. — Record. — Failure  to  Incor- 
porate Bill  of  Exceptions. — Where  the  bill  of  exceptions  con- 
taining the  evidence  is  not  in  the  record,  grounds  of  a  motion 
for  a  new  trial  challenging  instructions  and  rulings,  the  cor- 
rectness of  which  can  only  be  determined  by  reference  to  the 
evidence,  will  not  be  reviewed  on  appeal,    p.  536. 

3.  Street  Railroads. — Injuries  to  Passengers. — Action. — Com' 
plaint. — Sufficiency. — In  a  passenger's  action  against  a  street 
railroad  company,  a  complaint  containing  proper  averments  of 
negligence  and  alleging  that  when  plaintiff,  a  deaf  mute,  was 
about  to  alight  from  the  car,  she  was  directed  by  defendant's 

Vol.  64—34 


530        APPELLATE  COURT  OF  INDIANA, 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb — 64  Ind.  App.  529. 

motorman  to  leave  by  the  front  entrance  instead  of  the  rear, 
where  passengers  were  customarily  discharged,  that,  although 
the  motorman  knew  that  an  automobile  approaching  the  car 
at  a  rapid  rate  of  speed  would  strike  plaintiff  if  she  was  per- 
mitted to  so  alight,  he  failed  to  restrain  her  from  stepping  in 
front  of  the  automobile,  which  struck  and  injured  plaintiff,  and 
that  the  accident  would  not  have  occurred  had  she  been  di- 
rected to  leave  the  car  from  the  rear  door,  sufficiently  charges 
defendant  company  with  negligence  proximately  causing  the 
injury,    pp.  537,  541. 

4.  Pleading. — Negligence. — General  Allegation. — In  an  action 
for  personal  injuries,  a  general  allegation  that  plaintiff's  in- 
jury was  caused  by  defendant's  negligence  is  sufficient,  unless 
the  specific  facts  pleaded  are  such  as  to  destroy  the  effect  of 
such  general  averments,    p.  540. 

5.  Pleading. — Negligence. — General  and  Specific  Allegations. — 
Construction. — Specific  facts  pleaded  will  control  and  overthrow 
a  general  charge  of  negligence  only  when  such  specific  facts 
necessitate  an  inference  by  all  reasonable  men  inconsistent  with 
the  general  charge,    p.  540. 

6.  Street  Railroads. — Injuries  to  Passengers. — Action. — Con- 
tributory Negligence. — In  an  action  for  personal  injuries,  a 
complaint  is  not  demurrable  as  showing  plaintiff's  contributory 
negligence,  unless  its  averments  are  such  as  to  leave  it  open  to 
the  one  inference  that  plaintiff,  when  injured,  was  guilty  of 
some  act  or  conduct  contributing  thereto  of  which  a  reasonably 
prudent  person  would  not  have  been  guilty  under  like  circum- 
stances,   p.  541. 

7.  Street  Railroads. — Injuries  to  Passengers. — Action. — Com- 
plaint.— Sufficiency. — Contributory  Negligence. — In  a  passen- 
ger's action  against  a  street  railroad  company  for  personal  in- 
juries, a  complaint  alleging  that  defendant's  motorman  di- 
rected plaintiff  to  leave  the  car  by  the  front  door  instead  of  the 
rear,  where  passengers  were  customarily  discharged,  and  that 
the  motorman  knowingly  and  negligently  permitted  plaintiff 
to  so  alight  in  front  of  an  approaching  automobile  which, 
struck  and  injured  her,  is  not  demurrable  as  showing  contribu- 
tory negligence  on  the  part  of  plaintiff,  although  there  are  no 
averments  that  she  looked  for  approaching  vehicles  when  alight- 
ing from  the  car.    p.  542. 

8.  Appeal. — Review. — Harmless  Error. — Failure  to  Strike  out 
Interrogatories. — Appellant  cannot  predicate  error  on  the  trial 
court's  ruling  on  its  motion  to  strike  out  interrogatories,  where 
appellee's  judgment  rests  on  the  general  verdict  and  the  record 
discloses  no  motion  for  judgment  on  the  interrogatories  not- 
withstanding the  general  verdict,    p.  542. 
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9.  Trial. — Special  Interrogatories, — Submission  to  Court. — Stat- 
ute.— Interrogatories  being  authorized  by  §573  Burns  1914,  §547 
R.  S.  1881,  when  proper  and  seasonably  requested,  should  be 
submitted  by  the  trial  court,  and  the  refusal  to  submit  them 
may  be  reversible  error,    p.  542. 

10.  Appeal. — Review. — Harmless  Error. — Submission  of  Special 
Interrogatories. — Even  where  interrogatories  are  improperly 
submitted  over  a  motion  to  strike  out,  and  a  motion  for  judg- 
ment on  the  answers  to  interrogatories  is  made,  the  ruling  on 
the  motion  will  not  necessarily  present  reversible  error,  since  the 
court  on  appeal  will  consider  only  such  facts  as  were  elicited 
by  proper  interrogatories,  and  if  the  judgment  below  can  be 
upheld  by  disregarding  the  answers  to  improper  interrogatories, 
they  will  be  disregarded,  so  that  any  possible  harm  resulting 
from  their  submission  would  be  cured,    p.  543. 

11.  Trial. — Instructions. — Rereading. — In  an  action  for  personal 
injuries,  where  the  jury,  in  returning  its  verdict,  disregarded 
an  instruction  as  to  the  apportionment  of  damages  among  de- 
fendants, it  was  proper  for  the  court  to  reread  such  instruction 
before  sending  the  jury  back  for  further  deliberation,    p.  544. 

From  Tippecanoe  Superior  Court;  Henry  H.  Vinton, 
Judge. 

Action  by  Marie  Kumb  against  The  Ft.  Wayne  and 
Northern  Indiana  Traction  Company  and  another. 
From  a  judgment  for  plaintiff,  the  defendants  appeal. 
Affirmed. 

Will  R.  Wood,  Alfred  C.  Evens,  James  M.  Barrett, 
Samuel  L.  Morris  and  Edward  G.  Hoffman,  for  appel- 
lants. 

Charles  Valentine  Mc Adams  and  Clyde  Hugh  Jones, 
for  appellee. 

Hottel,  C.  J. — This  is  an  appeal  from  a  judgment 
in  appellee's  favor  in  an  action  brought  by  her  against 
appellants  to  recover  damages  alleged  to  have  been  sus- 
tained by  her  while  alighting  from  one  of  the  cars  of 
appellant  traction  company.  The  traction  company 
alone  appeals.  The  issues  of  fact  were  presented  by  a 
complaint  in  one  paragraph  and  a  general  denial.  A 
demurrer  to  the  complaint  was  overruled  and  excep- 
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tions  to  such  ruling  saved  by  appellant.  There  was  a 
trial  by  jury.  Numerous  interrogatories  were  sub- 
mitted at  the  request  of  appellants  and  appellee  re- 
spectively, which  were  answered  and  returned  with  the 
general  verdict.  The  appellant  filed  a  motion  to  strike 
out  certain  interrogatories  tendered  and  requested  by 
appellee,  which  motion  was  overruled  and  exceptions 
to  such  ruling  saved.  After  the  submission  of  the  case 
to  the  jury  it  returned  the  following  general  verdict: 

"We,  the  Jury,  find  for  the  plaintiff,  against  both 
of  said  Defendants,  and  assess  her  damages  at  Two 
Thousand  Five  Hundred  Dollars  ($2500.00),  Five 
Hundred  Dollars  ($500.00)  against  Ray  Ross  and 
Two  Thousand  Dollars  ($2000.00)  against  Defend- 
ant Street  Car  Co. 

Joseph  B.  Jackson,  Foreman." 

Upon  appellee's  motion,  this  verdict  was  rejected  by 
the  court  and  the  jury  directed  to  return  to  the  jury 
room  for  further  deliberation,  at  which  time,  the  court 
reread  its  instruction  No.  25,  to  each  of  which  said 
acts  and  rulings  of  the  trial  court  the  appellant  ob- 
jected and  excepted.  Later  the  jury  returned  a  general 
verdict  for  appellee  against  both  appellants  for  the  sum 
of  $2,500,  to  the  acceptance  and  filing  of  which  appel- 
lant objected  and  excepted.  Each  of  the  foregoing  rul- 
ings of  the  trial  court  indicated  as  excepted  to  by  ap- 
pellant are  assigned  as  error  in  this  court  and  relied 
on  for  reversal. 

At  the  threshold  of  our  consideration  of  these  ques- 
tions, we  are  met  with  a  contention  by  appellee:  (1) 
That  the  bill  of  exceptions  is  not  in  the  record,  and  that 
for  this  reason  none  of  the  errors  relied  on,  the  con- 
sideration and  determination  of  which  necessitates  an 
examination  of  the  evidence,  are  presented.  (2)  That 
on  account  of  certain  indicated  infirmities  in  appel- 
lant's brief,  it  is  insufficient  under  the  rules  to  present 
any  question. 
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Appellee's  first  contention  is  based  upon  the  fact  that 
the  record  affirmatively  discloses  that  the  bill  of  excep- 
tions containing  the  evidence  was  not  filed  in  time..  The 
facts  disclosed  by  the  record  are  as  follows:  Appel- 
lant's motion  for  new  trial  was  overruled  on  the  third 
day  of  the  January  term,  1915,  of  said  court,  to  wit, 
on  January  6,  1915,  on  which  date  the  judgment  was 
rendered  on  the  verdict  and  appellant  was  given  "90 
days  from  said  date  in  which  to  prepare  and  file  all 
bills  of  exceptions."  The  record  then  shows  an  entry 
of  March  29,  1915,  being  the  19th  day  of  the  March 
term  of  said  court,  which,  omitting  caption,  reads  as 
follows : 

"Come  now  the  defendants  and  file  petition  to 
extend  the  time  to  file  bill  of  exceptions  to  May  1, 
1915,  said  petition  reading  as  follows:1 


,t» 


Then  follows  the  petition,  the  contents  of  which  we 
need  not  indicate  further  than  to  say  it  is  sworn  to  by 
one  of  the  traction  company's  attorneys  in  whose  affi- 
davit appears  the  following  words,  viz. : 

'That  the  matters  and  things  set  forth  in  the 
above  and  foregoing  notice  for  extension  of  time  in 
which  to  file  bill  of  exceptions  are  true  as  he  is 
informed  and  verily  believes  and  that  the  plaintiff 
has  had  due  and  legal  notice  of  the  proposed  filing 
of  said  petition." 

After  setting  out  the  petition,  said  entry  continues  as 
follows : 

"And  the  Court  after  hearing  the  evidence  and 
being  fully  advised  and  satisfied  in  the  premises 
does  now  find  that  the  defendant,  Fort  Wayne  & 
Northern  Indiana  Traction  Company  is  entitled  to 
an  extension  of  time  in  which  to  file  its  bill  of  ex- 
ceptions to  May  1,  1915. 

"It  is  therefore  ordered,  adjudged  and  decreed 
by  the  Court  that  the  time  for  the  defendant  Fort 
Wayne  &  Northern  Indiana  Traction  Company  to 
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file  its  bill  of  exceptions  containing  the  evidence 
be  and  the  same  is  hereby  now  extended  to  May  1, 
1915,  and  day  is  given." 

On  the  41st  day  of  the  March  term,  1915,  being  April 
23,  1915,  the  record  shows  an  entry  which,  omitting 
caption,  is  as  follows: 

"Comes  now  said  defendant,  The  Fort  Wayne  & 
Northern  Indiana  Traction  Company,  by  Wood  & 
Evens,  its  attorneys,  and  in  open  Court  files  its 
bill  of  exceptions  containing  the  longhand  tran- 
script of  the  evidence  in  said  cause,  certificate  of 
A.  0.  Reser,  official  reporter  of  this  Court,  and  the 
signature  of  the  Judge  attached  thereto,  all  reading 
as  follows,  to-wit   " 

It  thus  affirmatively  appears  from  the  record  that 

the  bill  of  exceptions  containing  the  evidence  was  not 

filed  within  the  time   originally  given  for  its 

1.  filing,  but  the  record  also  discloses  that  pursuant 
to  a  petition  filed  for  that  purpose  the  time  for 
filing  such  bill  was  extended  by  the  court,  and  that  such 
bill  was  filed  within  the  time  as  extended.  It  is  insisted 
by  appellee,  however,  that  this  extension  was  a  nullity 
because  the  statute  which  authorizes  it  was  not  fol- 
lowed in  obtaining  it,  in  that  the  record  fails  to  dis- 
close that  the  notice  required  by  such  statute  was  first 
given.  Appellant  relies  upon  the  language  quoted  supra 
from  the  affidavit  accompanying  the  petition  for  exten- 
sion as  meeting  the  requirements  of  the  statute. 

Section  661  Burns  1914,  Acts  1911  p.  193,  furnishes 
the  only  authority  for  the  extension  of  time  for  the  filing 
of  such  bill.  In  addition  to  her  contention  above  indi- 
cated appellee  also  contends  that  under  the  recent  hold- 
ing of  this  court  in  the  case  of  King-Crowther  Corp. 
v.  Ashcraft  Co.  (1915),  60  Ind.  App.  412,  415,  416, 
110  N.  E.  998,  the  application  for  extension,  under  said 
statute,  can  only  be  heard  on  the- day  prior  to  the  day 
of  the  expiration  of  the  time  as  originally  given.    Ap- 
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pellee  misinterprets  the  holding  in  that  case.  The  court 
in  that  case,  in  referring  to  the  section,  supra,  which 
authorizes  the  extension,  said:  "It  provides,  among 
other  things,  that  application  for  reextension  of  time 
shall  be  made  on  the  day  prior  to  the  day  the  time  first 
given  expires."  (Our  italics.)  In  attempting  to  give 
the  substance  of  the  provision  of  the  statute,  the  word 
"the,"  italicized  supra,  was  used  where  "a"  should  have 
been  used.  The  application  for  extension  in  that  case 
was  not  made  until  the  day  the  time  originally  given 
had  expired,  and  hence  was  held  not  to  be  in  time. 

The  part  of  the  proviso  of  said  section  pertinent  to 
appellee's  contention  that  the  record  fails  to  show  the 
notice  required  therein  is  as  follows:  "Provided,  That 
the  party  asking  such  re-extension  of  time  shall  give  the 
opposite  party  or  his  attorneys  of  record  at  least  three 
days  notice  of  the  time  when  and  place  where  said  appli- 
cations would  be  heard :  and  Provided  further,  That  the 
application  must  be  made  and  the  time  for  the  hearing 
thereof  set  for  a  day  prior  to  the  expiration  of  the  time 
first  given." 

The  record  in  this  case  shows  that  the  application 
for  extension  of  time  was  made  at  a  term  subsequent 
to  that  in  which  the  time  for  filing  such  bill  was  orig- 
inally given,  and  fails  to  show  that  "at  least  three  days' 
notice  of  the  time  and  place  where  said  application 
would  be  heard"  was  given  to  appellee  or  that  a  time 
was  fixed  for  the  hearing  of  said  application  as  pro- 
vided in  said  proviso.  It  also  fails  to  show  that  appel- 
lee was  present  in  court  in  person  or  by  her  attorney 
when  said  application  was  presented  and  heard  by  the 
court,  or  when  the  order  of  extension  was  granted  and 
made.  Said  requirements  of  the  statute  are  not  met 
by  the  statement  in  the  affidavit  accompanying  the 
application,  by  way  of  conclusion  of  the  affiant,  that 
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the  plaintiff  "had  due  and  legal  notice  of  the  proposed 
filing  of  said  petition,"  unaccompanied  by  a  copy  of 
the  notice  or  any  further  showing  of  the  service  of  said 
notice,  English  V.  English  (1914),  182  Ind.  675,  107 
N.  E.  547;  Pritchard  v.  Mines  (1915),  61  Ind.  App. 
203,  111  N.  E.  804;  Richmond  Light,  etc.,  Co.  V.  Ran 
(1915),  184  Ind.  117,  110  N.  E.  666;  §505  Burns  1914, 
§482  R.  S.  1881. 

The  bill  of  exceptions  containing  the  evidence  not 
being  in  the  record,  those  grounds  of  appellant's  mo- 
tion for  new  trial  which  challenge  instructions 

2.  and  rulings  of  the  court,  the  correctness  of  which 
can  only  be  determined  by  reference  to  the  evi- 
dence, are  not  presented.  Lyons  V.  Souder  (1914),  56 
Ind.  App.  443,  105  N.  E.  511;  Wallace  V.  Mattice 
(1889),  118  Ind.  59,  61,  20  N.  E.  497;  Mace  V.  Clark 
(1908),  42  Ind.  App.  506,  85  N.  E.  1049;  DeHart  V. 
Board,  etc.  (1896),  143  Ind.  363,  41  N.  E.  825;  Fair- 
banks V.  Warrum  (1913),  56  Ind.  App.  337,  104  N. 
E.  983.  This  court,  without  resort  to  the  evidence, 
could  not  say  that  any  error  resulted  from  the  rulings 
complained  of  in  the  giving  and  refusal  of  instructions. 

Appellee  insists  that  the  other  questions  attempted 
to  be  presented  by  appellant  cannot  be  considered  be- 
cause appellant,  in  his  points  and  authorities  in  his  brief, 
states  generally  propositions  of  law,  with  no  attempt 
to  apply  them  to  any  error  assigned  and  relied  on  for 
reversal.  Appellant  in  effect  concedes,  and  properly  so, 
that  his  brief  is  subject  to  the  infirmity  suggested,  but 
insists,  in  effect,  that  this  infirmity  has  been  waived 
by  appellee's  discussion  of  the  questions  upon  their 
merits,  and  that  this  court,  by  an  examination  of  both 
briefs,  can  understand  and  intelligently  determine  the 
questions  which  appellants  have  in  their  brief  sought 
to  have  determined.  Giving  appellant  the  advantage 
of  this  contention  to  the  full  extent  that  a  fair  inter- 
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pretation  of  the  rules  and  decided  cases  will  permit, 
we  shall  consider  his  alleged  error  challenging  the  ruling 
on  the  demurrer  to  the  complaint,  the  refusal  to  strike 
out  interrogatories,  and  the  rereading  of  said  instruc- 
tion No.  25. 

Appellee  has  discussed  the  sufficiency  of  the  com- 
plaint upon  the  assumption  that  appellant  challenges 
the  ruling  on  the;  demurrer  thereto  on  the  following 
grounds:  (1)  That  it,  the  complaint,  charges  no  negli- 
gence against  appellant;  (2)  that  its  averments  fail 
to  show  that  the  negligence  attempted  to  be  charged 
therein  against  appellant  was  the  proximate  cause  of 
appellee's  injury;  (3)  that  the  facts  alleged  affirma- 
tively show  that  appellee's  injury  was  wholly  caused 
by  an  intervening  independent  agency  over  which  ap- 
pellant had  no  control;  (4)  that  the  facts  adjudged 
show  appellee  guilty  of  contributory  negligence. 

The  averments  of  the  complaint,  pertinent  and  proper 

to  an  intelligent  understanding  and  disposition  of  said 

objections,  are,  in  substance,  as  follows:     Ap- 

3.  pellant  operates  an  electric  street  car  line  over 
and  upon  Main  street,  a  street  running  east  and 
west  in  the  city  of  Lafayette.  Second  street,  another 
street  in  said  city,  runs  north  and  south  and  crosses 
Main  street  in  said  city,  at  which  point  appellant  has 
a  single  track  over  which  it  operates  its  cars.  Appel- 
lee, on  the  day  she  received  her  injuries,  took  passage 
on  one  of  appellant's  cars  at  a  point  east  of  Second 
street  and  paid  her  fare  and  was  carried  to  the  inter- 
section of  Main  and  Second  streets.  Appellee  was  a 
deaf  mute,  a  stranger  in  said  city,  and  was  unac- 
quainted with  appellant's  manner  and  method  of  receiv- 
ing and  discharging  passengers  on  and  off  its  cars. 
The  car  on  which  she  took  passage  was  in  charge  of 
a  motorman  who  operated  it  and  a  conductor  who  col- 
lected fares  and  assisted  passengers  in  entering  and 
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alighting  therefrom.  The  car  was  equipped  with  doors 
and  vestibules  for  entrance  and  exit  at  either  end. 
When  the  car  arrived  at  the  Second  street  crossing 
many  persons  were  there  waiting  to  take  passage.  At 
the  time  in  question,  and  for  some  time  prior  thereto, 
a  rule  and  custom  existed  and  was  in  force  and  being 
promulgated  by  appellant  by  which  it  received  and  dis- 
charged all  passengers  through  the  rear  door  of  its 
cars.  This  rule  was  promulgated  by  appellant  for  the 
purpose  of  protecting  its  patrons  and  passengers,  and 
to  guard  them  against  coming  in  contact  with  other 
vehicles  of  travel  while  gettitig  on  or  off  its  cars.  This 
rule  was  known  to  appellant's  employes,  the  operators 
of  motor  vehicles  on  said  streets  and  the  traveling  pub- 
lic, but  was  unknown  to  appellee.  When  said  car 
stopped  at  Second  street,  appellee  desiring  to  get  off 
at  said  point  looked  to  appellant's  said  employes  for 
guidance  and  assistance  "in  leaving  said  car ;  the  motor- 
man  opened  the  front  door  of  the  car  and  beckoned  to 
appellee  and  invited  her  to  get  off  at  the  front  end  of 
said  car.  At  the  point  where  said  car  stopped,  one 
alighting  from  its  rear  end  would  step  into  Main  street 
on  the  north  side  of  appellant's  track  and  the  north 
side  of  the  street,  while  in  alighting  from  the  front 
end,  one  would  step  into  Main  street  on  the  south  side 
of  the  street  and  track.  Appellee,  ignorant  of  said  rules 
and  customs  of  appellant,  and  acting  upon  the  invita- 
tion and  request  of  said  motorman,  and  in  obedience 
thereto,  left  said  car  by  the  front  end,  where  said  motor- 
man  was  stationed,  and  while  in  the  act  of  stepping 
into  Main  street  from  the  front  platform  of  said  car, 
Ray  Ross,  who  was  then  in  charge  of  an  automobile 
approaching  in  said  machine  from  the  west,  running 
such  machine  at  a  high  and  dangerous  rate  of  speed, 
to  wit,  twenty  miles  an  hour,  within  two  or  three  feet 
of  the  south  rail  of  appellant's  track,  ran  said  machine 
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against  appellee  with  great  force,  whereby  she  was 
knocked  unconscious  to  the  ground  and  run  over,  etc. 

In  alighting  from  said  car,  appellee  was  watching 
her  footsteps  and  did  not  see  or  observe  the  approach 
of  said  automobile,  and  did  not  hear  the  noise  thereof. 
Appellant  at  said  time  through  its  motorman  knew  that 
said  automobile  was  approaching  said  car  from  the  west 
at  a  rapid  rate  of  speed  and  so  close  to  the  south  track 
that  it  would  come  in  contact  with  plaintiff  if  she  was 
then  permitted  to  alight  from  said  car.  Appellant  knew 
or  could  have  known  of  the  approach  of  said  car  in 
time  to  have  restrained  appellee  from  stepping  in  front 
of  it  The  approach  of  said  automobile  made  the  alight- 
ing place  of  appellee  from  said  car  extremely  danger- 
Otis  and  imperiled  her  life,  all  of  which  appellant  well 
knew,  or  by  the  exercise  of  reasonable  care  and  caution 
on  its  part  could  have  known  in  time  to  have  prevented 
appellee's  injury.  If  appellant  had  been  directed  to 
leave  the  car  from  the  rear  door,  she  would  not  have 
been  injured.  She  relied  on  and  followed  appellant's 
directions.  Appellant  was  careless  and  negligent 
towards  her  in  the  following  respects,  viz.:  In  care- 
lessly and  negligently  inviting  and  directing  her  to  get 
off  the  front  end  of  the  car;  in  carelessly  and  negli- 
gently permitting  her  to  leave  said  car  from  the  front 
end  and  to  step  in  front  of  said  automobile;  in  care- 
lessly and  negligently  failing  to  warn  her  of  the  ap- 
proach of  said  automobile;  in  carelessly  and  negligently 
permitting  appellee  to  alight  at  said  point,  well  know- 
ing and  being  in  a  position  to  know  that  said  auto- 
mobile was  approaching;  and  in  carelessly  and  negli- 
gently failing  to  protect  appellee,  in  alighting,  from 
coming  in  contact  with  said  automobile. 

Averments  follow,  showing  the  negligence  of  Ray 
Ross,  the  driver  of  the  automobile,  among  which  are 
Averments'  showing  an  ordinance  of  said  city  then  in 
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force,  requiring  vehicles  about  to  pass  a  street  car  dis- 
charging or  taking  on  passengers  to  either  stop  until 
the  street  car  has  passed  on  or  keep  at  moderate  speed 
at  a  distance  of  not  less  than  ten  feet  from  said  car, 
etc.  The  complaint  then  alleges:  "That  each  and  all 
of  said  injuries  above  complained  of  were  caused  to  her 
and  resulted  from  the  careless  and  negligent  acts  of 
the  said  defendant  company,  the  Ft.  Wayne  and  Wabash 
Valley  Traction  Company,  as  hereinabove  averred,  and 
as  a  direct  result  of  each  of  said  careless  and  negli- 
gent acts  aforesaid,  and  by  and  through  the  careless 
and  negligent  acts  of  the  said  defendant  Ray  Ross,  as 
hereinabove  averred,  and  each  of  said  negligent  acts 
separately  and  all  to  her  damage  in  the  sum  of  Twelve 
Thousand  Dollars  ($12,000). " 

The  specific  acts  of  appellant,  italicized  supra,  and 
charged  as  being  careless  and  negligent,  and  the  gen- 
eral charge,  last  above  quoted,  that  appellant's 

4.  injuries  resulted  from  the  careless  and  negli- 
gent acts  of  appellant,  etc.,  are  sufficient  to  make 

the  complaint  good  as  against  appellant's,  first  and  sec- 
ond objections  supra,  unless  the  specific  facts  pleaded 
are  such  as  to  overthrow  or  destroy  the  effect  of  said 
several  averments  which  charge  the  acts  indicated  as 
having  been  carelessly  and  negligently  committed  and 
omitted  by  appellant,  or  are  sufficient  to  nullify  said 
general  charge  that  said  negligent  acts  were  the  proxi- 
mate cause  of  appellee's  injury.  Louisville,  etc.,  R.  Co. 
V.  Stommel  (1890),  126  Ind.  35,  37,  25  N.  E.  863,  and 
cases  cited;  Louisville,  etc.,  R.  Co.  V.  Bates  (1896),  146 
Ind.  564,  566,  45  N.  E.  108;  Chicago,  etc.,  R.  Co.  V. 
Biddinger  (1916),  63  Ind.  App.  30,  113  N.  E.  1027. 

In  such  a  case,  the  specific  facts  pleaded  will  con- 
trol and  overthrow  the  general  charge  in  those  cases 
only  where  such  specific  facts  necessitate  an  in- 

5.  ference  by  all  reasonable  men  inconsistent  with 
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the  general  charge.    Indiana  Union  Traction  Co.  v.  Love 
(1913),  180  Ind.  442,  99  N.  E.  1005,  1007. 

The  specific  acts  or  conduct  charged  against  appel- 
lant, italicized  supra,  are  not  only  characterized  as 

having  been  negligently  committed  and  omitted, 
3.    but  they  are  such  acts  and  conduct  as  are  in 

themselves  consistent  with  such  characterization, 
and  while  there  are  averments  that  show  that  the  driver 
of  the  automobile  was  guilty  of  negligence  contributing 
to  such  injury,  such  averments  are  perfectly  consistent 
with  the  charge  that  appellant's  negligence  was  a  proxi- 
mate cause  of  such  injury.  The  averments,  when  read 
in  their  entirety,  show  that  appellant's  negligence 
caused  appellee  to  be  placed  in  a  situation  or  position 
that  made  it  possible  for  the  negligent  conduct  charged 
against  the  driver  of  the  automobile  to  injure  her,  and 
hence  show  that  her  injuries  were  caused  by  the  com- 
bined negligence  of  both  appellant  and  said  driver  of 
the  automobile. 

What  we  have  said  in  our  discussion  of  appellant's 
first  and  second  objections,  supra,  likewise  disposes  of 
his  third  objection. 

To  make  the  complaint  subject  to  the  fourth  objec- 
tion, its  averments  must  be  such  as  to  leave  it  open  to 

but  one  inference  by  all  reasonable  men,  viz., 
6.    that  appellee,  when  injured,  was  guilty  of  some 

act  or  conduct  contributing  thereto  of  which  a 
person  of  ordinary  care  and  prudence  would  not  have 
been  guilty  if  placed  in  a  like  situation  and  under  like 
circumstances.  Greenawaldt  v.  Lake  Shore,  etc.,  R.  Co. 
(1905),  165  Ind.  219,  74  N.  E.  1081;  Chicago,  etc.,  R. 
Co.  v.  Bidding er  (1915),  61  Ind.  App.  419,  109  N.  E. 
953. 

This  court  cannot  say  as  a  matter  of  law  that  the 
averments,  indicated  supra,  show  conduct  on  appel- 
lee's part  necessarily  inconsistent  with  ordinary  care 
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7.  and  prudence,  especially  when  such  conduct  is 
viewed  in  the  light  of  her  infirmities.    For  the 

reasons  indicated,  no  error  resulted  from  the  ruling 
on  the  demurrer  to  the  complaint. 

Appellant  is  in  no  position  to  complain  of  the  court's 

ruling  on  its  motion  to  strike  out  certain  interroga- 

tories  tendered  by  appellee  because  appellee's 

8.  judgment  rests  on  the  general  verdict,  and  the 
record  discloses  no  motion  by  appellant  for  judg- 
ment on  the  answers  to  interrogatories,  notwith- 

9.  standing  such  verdict.  Interrogatories  being  au- 
thorized by  statute,  §573  Burns  1914,  §547  R. 

S.  1881,  they,  when  proper,  and  accompanied  by  a 
proper  request  seasonably  made,  should  be  submitted  by 
the  trial  court ;  and  the  refusal  to  submit  them  may  in 
and  of  itself  be  harmful  and  prejudicial  to  the  party 
requesting  them,  because  such  refusal  may  deprive  him 
of  the  advantage  of  §573,  supra,  which  authorizes  a 
judgment  on  the  answers  thereto  when  inconsistent 
with  the  general  verdict. 

A  ruling  of  the  trial  court  refusing  to  strike  out 
interrogatories,  however,  is  different,  in  that  such  a 
ruling  opens  the  door  for  either  party  to  the  advantages 
of  said  statute,  and  such  ruling,  even  though  it  author- 
izes the  submission  of  improper  interrogatories,  is  at 
most  pregnant  with  possible  harm  to  the  party  against 
whom  the  ruling  is  made,  depending  on  the  answers  to 
such  interrogatories  and  their  influence  in  determining 
whether  a  judgment  should  rest  on  the  interrogatories, 
notwithstanding  the  general  verdict,  and  hence  what- 
ever influence  their  submission  may  have  under  the 
statute,  supra,  such  influence  presupposes  a  motion  for 
judgment  on  the  answers  to  interrogatories,  and  where 
the  party  requesting  such  interrogatories  obtains  a  gen- 
eral verdict,  he  is  entitled  to  judgment  on  such  general 
verdict,  and  any  interrogatories  submitted  at  his  re- 
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quest,  so  far  as  they  may  have  any  influence  upon  his 
right  to  such  judgment,  are  a  nullity,  in  the  absence 
of  a  motion  for  judgment  on  the  answers  to  interrog- 
atories. The  answers  to  the  interrogatories  improperly 
submitted  might,  in  fact,  be  consistent  or  inconsistent 
with  the  general  verdict,  but  such  fact  is  wholly  un- 
important in  the  absence  of  such  motion. 

To  the  extent  that  such  answers  might  nullify  or  be 
inconsistent  with  answers  to  other  interrogatories  sub- 
mitted at  the  request  of  the  party  against  whom  the 
general  verdict  was  rendered,  they  might  be  prejudi- 
cial and  harmful  to  such  party,  and  hence,  if  improperly 
submitted,  should  not  be  considered  in  determining 
whether  such  verdict  should  prevail  over  the  answers 
to  interrogatories,  but  this  assumes,  and  must  of  neces- 
sity assume,  a  motion  for  judgment  on  such  answers, 
because  without  it  the  judgment  is  on  the  general  ver- 
dict regardless  of  the  answers,  and  the  party  at  whose 
request  such  interrogatories  were  submitted  having  ob- 
tained the  general  verdict,  the  submission  of  such  in- 
terrogatories can  have  no  effect,  prejudicial  or  other- 
wise, against  such  other  party,  in  the  absence  of  such 
a  motion.  CoUes  V.  Lake  Cities  Electric  R.  Co.  (1898), 
22  Ind.  App.  86,  92,  53  N.  E.  256;  Reeves  V.  Grotten- 
dick  (1892),  JL31  Ind.  107,  115,  30  N.  E.  889;  Board, 
etc.  V.  Bonebrake  (1896),  146  Ind.  311,  316,  320,  45 
N.  E.  470;  Erie  Crawford  Oil  Co.  V.  Meeks  (1907),  40 
Ind.  App.  156,  160,  81  N.  E.  518. 

It  should  be  added  in  this  connection  that,  even  where 

interrogatories  are  improperly  submitted  over  a  motion 

to  strike  out,  and  a  motion  for  judgment  on  the 

10.   answers  to  interrogatories  is  made  in  the  trial 

court,  the  ruling  on  such  motion  to  strike  out 

will  not  necessarily  present  reversible  error  in  this 

court.    This  is  so  because  it  is  the  duty  of  the  trial 

court,  in  determining  whether  judgment  should  be  ren- 
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dered  on  the  general  verdict  or  on  the  answers  to  in- 
terrogatories, to  consider,  as  against  the  facts  found 
by  the  general  verdict,  only  such  other  facts  as  were 
elicited  by  proper  interrogatories,  and  this  court,  in  de- 
termining whether  error  had  been  in  fact  committed 
by  the  trial  court  in  its  ruling  on  such  motion  for  judg- 
ment, would  consider  only  such  answers  to  interrog- 
atories as  were  elicited  by  proper  interrogatories,  and 
if  the  judgment  below  could  be  upheld  by  disregarding 
the  answers  to  such  improper  interrogatories,  they 
would  be  disregarded,  and  hence,  any  possible  harm 
resulting  from  their  submission  would  be  cured.  CoUes 
V.  Lake  Cities  Electric  R.  Co.,  supra;  Reeves  V.  Grot- 
tendick,  supra,  and  cases  cited',  Board,  etc.  V.  Bone- 
brake,  supra. 

The  statute  contemplates  that  all  the  interrogatories 
submitted  to  the  jury  are  submitted  by  the  court,  and 
by  what  we  have  said  we  do  not  mean  to  be  under- 
stood as  asserting  that  interrogatories  might  not  be  so 
framed  and  worded  as  to  be  so  suggestive  and  preju- 
dicial that  their  submission  might  of  itself  tend  to  im- 
properly influence  the  verdict  of  the  jury,  in  which 
case  the  submission  might  alone  be  harmful  and  hence 
constitute  reversible  error,  but  no  question  of  this  kind 
is  presented  by  the  interrogatories  here  involved. 

The  instruction  reread  by  the  court,  when  it  required 

the  jury  to  return  to  its  room  for  further  deliberation 

on  its  verdict,  the  rereading  of  which  is  com- 

11.  plained  of  by  appellant,  is  an  instruction  which 
told  the  jury,  among  other  things,  that  if  it 
found  against  both  defendants,  ''it  could  not  apportion 
the  damages  if  any  assessed."  No  complaint  is  made 
that  this  instruction  is  erroneous,  but  the  insistence  is 
that  it  was  error  to  single  it  out  and  reread  it;  that 
such  action  gave  undue  emphasis  to  this  particular  in- 
struction. 
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The  answer  to  this  contention  is  that  the  instruction 
reread  was  one  pertinent  and  applicable  to  the  situ- 
ation resulting  from  the  return  of  the  first  verdict.  The 
action  of  the  trial  court  in  having  the  jury  retire  to 
further  consider  their  verdict  under  the  situation  pre- 
sented by  the  return  of  the  first  verdict  was  eminently 
proper,  and  it  was  also  proper  to  accompany  such  action 
with  some  instruction  or  direction  pertinent  to  such 
situation.  There  was  nothing  in  this  action  of  the 
court  which  furnished  appellant  any  just  ground  of 
complaint. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note. — Reported  in  116  N.  E.  309.  Carriers:  duties  in  dis- 
charging passengers,  118  Am.  St.  471.  See  under  (5,  6,  7)  6  Cyc 
626,  627;  10  C.  J.  1006,  1009;  (10)  3  Cyc  383;  4  C.  J.  1028;  (11) 
38  Cyc  1851. 


Holland-St.  Louis  Sugar  Company  v.  Shraluka. 

[No.  9,590.    Filed  May  29,  1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Right 
to  Compensation. — To  entitle  a  workman  to  an  award  of  com- 
pensation under  the  Workmen's  Compensation  Act,  his  injuries 
must  result  from  an  accident  arising  out  of  and  in  the  course 
of  the  employment,     p.  547. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struction. — The  words  "by  accident  arising  out  of  and  in  cours  -\ 
of  the  employment/'  as  used  in  workmen's  compensation  acts, 
should  be  given  a  broad  and  liberal  construction  in  order  that 
the  humane  purpose  of  such  enactments  may  be  realized, 
p.  548. 

3.  Master  and  Servant. — Workmen's  Compensation  Act.—A& 
cident  Arising  Out  of  Employment, — An  accident  may  be  said 
to  arise  out  of  the  employment  when  there  is  a  causal  connec- 
tion between  it  and  the  performance  of  some  service  of  the 
employment,  and  the  causal  relation  is  established  when  the 
accident  is  shown  to  have  arisen  out  of  a  risk  which  a  reason- 
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able  person  might  have  comprehended  as  incidental  to  the  em- 
ployment at  the  time  of  entering  into  the  employer's  service, 
or  when  the  evidence  shows  an  incidental  connsction  between 
the  conditions  under  which  the  employe  works  and  the  result- 
ing injury,    p.  549. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Acci- 
dent Arising  Out  of  Employment. — An  accident  to  an  employe 
is  deemed  to  have  arisen  out  of  the  employment  when  it  occurs 
in  the  performance  of  such  acts  as  are  necessary  to  the  life, 
comfort  and  convenience  of  the  workman  while  at  work,  though 
personal  to  himself,  and  not  technically  acts  of  service,    p.  549. 

5.  Master  and  Servant. — Workmen's  Compensation  Act. — Acci- 
dent Arising  Out  of  Employment. — An  accident  to  a  workman 
may  arise  out  of  and  in  the  course  of  his  employment,  within 
the  meaning  of  the  Workmen's  Compensation  Act,  even  though 
he  is  not  working  at  the  time  of  the  accident,    p.  550. 

6.  Master  and  Servant. — Workmen's  Compensation  Act. — Acci- 
dent Arising  Out  of  Employment. — Where  a  factory  employe 
was  summoned  from  his  work  to  answer  a  telephone  call  in 
another  part  of  the  plant  and,  while  going  to  the  telephone,  was 
injured  by  falling  down  a  stairway,  the  accident  is  one  arising 
•out  of  the  course  of  the  employment,  since,  in  the  absence  of 
a  rule  forbidding  such  action  by  employes,  it  will  be  presumed 
that  he  was  performing  an  act  necessary  to  his  comfort  and 
convenience,    p.  550. 

7.  Master  and  Servant. — Workmen's  Compensation  Act. — Acci- 
dent Arising  Out  of  Employment. — Where  a  factory  employe 
was  directed  to  answer  a  telephone  call  in  another  part  of  the 
plant,  he  was  warranted  in  assuming,  in  the  absence  of  infor- 
mation to  the  contrary,  that  the  telephone  call  pertained  to  his 
employment,  and  his  injury  by  falling  down  a  stairway  while 
going  to  the  telephone  was  one  arising  out  of  and  in  the  course 
of  the  employment,    p.  551. 

From  the  Industrial  Board  of  Indiana. 

•  ^^ 

Action  by  Barton  Shraluka  under  the  Workmen's 

Compensation  Act  against  the  Holland-St.  Louis  Sugar 

Company.    From  an  award  for  plaintiff,  the  defendant 

appeals.    Affirmed. 

• 

Pickens,  Moores,  Davidson  &  Pickens  and  Smiley  N. 
Chambers,  for  appellant. 

Dausman,  J. — On  January  13,  1916,  appellee  was  in 
the  employ  of  appellant,  and  was  working  in  appellant's 
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sugar  factory  at  Decatur,  Indiana.  His  hours  of  work 
were  from  six  o'clock  in  the  morning  to  six  o'clock  in 
the  evening  continuously,  without  the  allowance  of  time 
for  noonday  lunch,  and  for  seven  days  in  each  week. 
His  regular  task  was  operating  a  centrifugal  machine, 
but  on  said  day  he  was  ordered  by  the  foreman  to  go 
to  the  third  floor  and  wipe  the  belt  on  the  beet  slicer. 
While  working  on  the  third  floor,  appellant's  chemist 
called  to  him  from  the  second  floor  and  informed  him 
that  he  was  wanted  at  the  telephone.  In  response  to 
said  call  Shraluka  started  to  walk  down  the  stairway 
and,  after  taking  the  first  step  on  the  stairs,  he  slipped 
on  some  pieces  of  beet  and  fell  to  the  floor  below, 
thereby  sustaining  the  following  injuries:  A  broken 
elbow,  broken  nose,  a  cut  on  the  forehead,  a  cut  on  the 
chin,  four  teeth  knocked  out,  and  both  kneecaps  frac- 
tured. It  afterward  developed  that  the  telephone  call 
was  not  for  Shraluka,  but  was  for  another  employe. 
At  the  time  of  the  accident  he  was  married  and  had 
two  children.  Appellant  denied  liability  for  compen- 
sation, and  appellee  filed  his  application  with  the  Indus- 
trial Board  for  an  award.  A  hearing  was  held  before 
one  of  the  members  of  the  board  which  resulted  in  an 
award.  Appellant  then,  through  its  insurance  carrier, 
filed  an  application  for  a  review,  and  thereupon  the 
full  board  reviewed  the  evidence,  made  a  finding  of 
facts,  and  awarded  compensation  to  appellee. 

The  question  presented  by  this  appeal  is:    Was  the 
accident  which  resulted  in  appellee's  injuries  an  "acci- 
dent arising  out  of  and  in  the  course  of  the  em- 
1.    ployment"?    To  entitle  a  workman  to  an  award 
of  compensation  under  the  Workmen's  Compen- 
sation Act  his  injuries  must  result  from  an  accident 
arising  out  of  and  in  the  course  of  the  employment. 
Appellant  frankly  concedes  that  in  the  case  at  bar  the 
accident  occurred  in  the  course  of  the  employment,  but 
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denies  that  it  arose  out  of  the  employment.  Appel- 
lant's contention  is  that  Shraluka,  by  leaving  his  work 
to  go  to  the  telephone  in  response  to  the  call  of  appel- 
lant's chemist,  withdrew  from  its  employment  to  such 
an  extent  that  the  accident  did  not  arise  out  of  the  em- 
ployment. While  appellant's  concession  theoretically 
eliminates  one  element,  yet  the  two,  if  not  synonymous, 
are  so  entwined  that  they  are  usually  considered  to- 
gether in  the  reported  cases  and  a  discussion  of  one 
of  them  involves  the  other. 

The  courts  are  practically  unanimous  in  holding  that 

the  words  "by  accident  arising  out  of  and  in  the  course 

of  the  employment,"  as  used  in  workmen's  com- 

2.  pensation  acts,  should  be  given  a  broad  and 
liberal  consideration  in  order  that  the  humane 
purpose  of  their  enactment  may  be  realized.  Kenner- 
son  V.  Thames  Towboat  Co.  (1915),  89  Conn.  367,  94 
Atl.  372,  L.  R.  A.  1916A  436;  Young  V.  Duncan  (1914), 
218  Mass.  346,  106  N.  E.  1;  Coakley's  Case  (1913),  216 
Mass.  71,  102  N.  E.  930,  Ann.  Cas.  1915A  867 ;  Matter 
of  Petrie  (1915),  215  N.  Y.  335,  109  N.  E.  549;  Mat- 
ter of  Moore  V.  Lehigh  Valley  R.  Co.  (1915),  169  App. 
Div.  177,  154  N.  Y.  Supp.  620;  Donahue  V.  Sherman's 
Sons  Co.  (1916),  39  R.  I.  373,  98  Atl.  109,  L.  R.  A. 
1917A  76;  Zappala  V.  Industrial  Ins.  Comm.  (1914), 
82  Wash.  314,  144  Pac.  54,  L.  R.  A.  1916A  295 ;  Kiel 
V.  Industrial  Comm.  (1916),  163  Wis.  441,  158  N.  W. 
68;  Milwaukee  V.  Miller  (1913),  154  Wis.  652,  144  N. 
W.  188,  L.  R.  A.  1916A  1,  Ann.  Cas.  1915B  847 ;  Mat- 
ter of  Winfield  V.  New  York,  etc.,  R.  Co.  (1915),  168 
App.  Div.  351,  153  N.  Y.  Supp.  499;  In  re  Panasuk's 
Case  (1914),  217  Mass.  589,  105  N.  E.  368;  Post  v. 
Burger  &  Gohlke  (1915),  168  App.  Div.  403,  153  N. 
Y.  Supp.  505. 

In  general  terms  an  accident  may  be  said  to  arise 
out  of  the  employment  when  there  is  a  causal  connec- 
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tion  between  it  and  the  performance  of  some 

3.  service    of   the    employment.      McNicol's    Case 
(1913),  215  Mass.  497,  102  N.  E.  697,  L.  R.  A. 

1916A  306;  Milliken's  Case  (1914),  216  Mass.  293,  103 
N.  E.  898.  The  causal  relation  is  established  when  the 
accident  is  shown  to  have  arisen  out  of  a  risk  which 
a  reasonable  person  might  have  comprehended  as  inci- 
dental to  the  employment,  at  the  time  of  entering  into 
the  employment;  or,  when  the  evidence  shows  an  inci- 
dental connection  .between  the  conditions  under  which 
the  employe  works  and  the  resulting  injury.  Zabriskie 
V.  Erie  R.  Co.  (1913),  85  N.  J.  Law  157,  88  Atl.  824; 
McNicol's  Case,  supra;  Von  Ette's  Case  (1916),  223 
Mass.  56,  111  N.  E.  696,  L.  R.  A.  1916D  641 ;  Clem  V. 
Chalmers  Motor  Co.  (1914),  178  Mich.  340,  144  N. 
W.  848,  L.  R.  A.  1916A  352;  Donovan's  Case  (1914), 
217  Mass.  76,  104  N.  E.  431,  Ann.  Cas.  1915C  778; 
Pigeon's  Case  (1913),  216  Mass.  51,  102  N.  E.  932, 
Ann.  Cas.  1915A  737 ;  Sundine's  Case  (1914),  218  Mass. 
1,  105  N.  E.  433,  L.  R.  A.  1916A  318;  Brightman's 
Case  (1914),  220  Mass.  17,  107  N.  E.  527,  L.  R.  A. 
1916A  321;  Archibald  V.  Compensation  Commissioner 
(1916),  77  W.  Va.  448,  87  S.  E.  791,  L.  R.  A.  1916D 
1013;  Northwestern  Iron  Co.  V.  Industrial  Commission 
(1915),  160  Wis.  633,  152  N.  W.  416;  Terlecki  V. 
Strauss  (1914),  85  N.  J.  Law  454,  89  Atl.  1023. 

Such  acts  as  are  necessary  to  the  life,  comfort  and 
convenience  of  the  workman  while  at  work,  though  per- 
sonal to  himself,  and  not  technically  acts  of  serv- 

4.  ice,  are  incidental  to  the  service;  and  an  acci- 
dent occurring  in  the  performance  of  such  acts  is 

deemed  to  have  arisen  out  of  the  employment.  Such 
acts  are  regarded  as  inevitable  incidents  of  the  em- 
ployment, and  accidents  happening  in  the  performance 
of  such  acts  are  regarded  as  arising  out  of  and  in  the 
course  of  the  employment    From  the  foregoing  propo- 
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sitions  it  follows  logically  that  an  accident  to  a 

5.  workman  may  arise  out  of  and  in  the  course  of 
his  employment,  within  the  meaning  of  the  stat- 
ute, even  though  he  be  not  actually  working  at  the  time 
of  the  accident. 

The  cases  above  cited  are  valuable  for  the  purpose 
of  illustrating  the  application  of  the  foregoing  general 
principles;  but,  of  course,  each  case  must  be  decided 
upon  its  own  peculiar  facts.  In  the  case  at  bar  did 
Shraluka,  by  momentarily  leaving  the  work  in  which 
he  was  engaged  to  go  to  the  telephone,  abandon  his. 
employment?  Was  Shraluka's  conduct  in  responding 
to  the  call  of  the  chemist  a  natural  and  reasonable  inci- 
dent of  his  employment? 

The  appellee's  daily  period  of  service  under  the  terms 
of  his  employment  extended  from  six  o'clock  a.  m.  con- 
tinuously until  six  o'clock  p.  m.,  without  even  the 

6.  privilege  of  leaving  the  factory  for  his  noon 
lunch  and  without  any  time  allowed  for  lunch. 

The  accident  happened  within  this  period  of  service 
and  within  appellant's  factory,  where  he  was  required 
to  be.  Can  it  be  justly  said  that  it  is  unreasonable  for 
an  employe,  so  circumscribed  as  to  time  and  place,  to 
go  to  the  employer's  telephone  in  the  factory  where  he 
is  working?  Confined  within  the  walls  of  appellant's 
factory  for  twelve  consecutive  hours  each  day  and  for 
seven  days  each  week,  under  the  terms  of  his  employ- 
ment, he  was  not  required  completely  to  shut  himself 
off  from  any  communication  with  wife,  child,  or  friend. 
When  a  workman  in  a  factory  goes  to  a  telephone  which 
is  maintained  in  the  factory  to  answer  a  call,  from 
whatever  source,  it  will  be  presumed  that  he  is  per- 
forming an  act  necessary  to  his  comfort  and  con- 
venience, and  that  such  act  is  an  incident  of  his  em- 
ployment, where  the  employer  has  established  no  rule 
to  the  contrary. 
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But  Shraluka's  case  rests  on  firmer  ground.  He  was 
called  by  the  chemist  and  told  that  he  was  wanted  at 

the  telephone.  The  chemist  was  in  the  employ 
7.    of  appellant  and  occupied  a  position  superior  to 

appellee  in  the  organization  of  appellant's  work- 
ing force.  Shraluka  may  reasonably  have  regarded 
that  call  as  an  order  to  go  to  the  telephone.  He  was 
not  told  by  the  chemist  by  whom  or  in  reference  to 
what  subject  he  was  wanted.  No  duty  of  foreknowing 
who  called  at  the  other  end  of  the  line  or  what  was  to 
be  the  subject  of  the  conversation  rested  upon  him. 
For  aught  that  is  disclosed  by  the  evidence,  Shraluka 
had  reason  to  believe  that  the  foreman  under  whom 
he  worked  and  whose  orders  he  was  required  to  obey 
was  calling  him  to  the  telephone  for  the  purpose  of  com- 
municating directions  concerning  his  employment.  Cer- 
tainly he  was  not  informed  and  did  not  know  that  such 
was  not  the  case.  In  the  absence  of  information  to  the 
contrary  he  had  the  right  to  assume  that  the  telephone 
call  pertained  to  his  employment,  and  had  the  right  to 
act  upon  that  assumption.  Under  these  circumstances 
the  risk  of  going  to  the  telephone  was  not  merely  an 
incident  of  his  employment,  but  was  an  inherent  and 
component  element  of  it.  In  our  opinion  the  accident 
arose  out  of  and  in  the  course  of  appellee's  employment. 
The  award  made  by  the  Industrial  Board  is  affirmed. 

Note. — Reported  in  116  N.  E.  330.  Workmen's  compensation: 
what  is  an  accident  "arising  out  of  and  in  course  of  employment" 
within  meaning  of  act,  Ann.  Cas.  1913C  4, 1914B  498, 1916B  1298, 
1918B  768,  L.  R.  A.  1916A  40,  232. 
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Kenefick  et  al.  v.  Schumaker  et  al. 

[No.  9,283.    Filed  May  29,  1917.] 

1.  Vendor  and  Purchaser. — Contract  of  Sale. — Breach. — Dam- 
ages.— Right  to  Recover. — In  an  action  for  the  breach  of  a  con- 
tract for  the  sale  of  real  estate,  where  performance  by  the 
vendors,  nonperformance  by  the  purchasers  and  substantial 
damages  are  shown  to  have  been  suffered  by  the  vendors,  the 
vendors  are  entitled  to  recover  against  the  purchasers,    p.  558. 

2.  Contracts. — Pleading. — Averment  of  Performance. — The  rule 
that  where  a  party  seeks  to  recover  damages  for  the  breach  of 
a  contract,  he  must  allege  and  prove  compliance  on  his  part, 
or  facts  showing  a  proper  excuse  for  not  having  done  so,  does 
not  apply  when  the  condition  not  performed  has  been  waived 
by  the  opposite  party,    p.  558. 

3.  Vendor  and  Purchaser. — Delivery  of  Possession. — Delay. — 
Waiver. — Where  a  contract  of  sale  of  a  dwelling  house  and  a 
saloon  provided  that  possession  was  to  be  delivered  to  the  buy- 
ers on  February  1,  and  possession  of  the  saloon  was  delivered 
prior  to  that  date,  but  the  purchasers  were  not  placed  in  pos- 
session of  the  dwelling  house  until  February  20,  and  they  re- 
tained possession  of  the  premises  for  two  months,  during  which 
time  they  continued  negotiations  for  the  purchase  of  the  realty, 
they  waived  the  breach  of  the  contract  occasioned  by  the  delay, 
in  obtaining  possession,  and  could  not  urge  it  as  a  defense  to 
the  vendor's  action  for  breach  of  the  contract,    pp.  559,  560. 

4.  Vendor  and  Purchaser. — Waiver. — Where  one  in  possession 
of  any  right,  whether  conferred  by  law  or  by  contract,  and  with 
full  knowledge  of  material  facts,  does  or  forbears  the  doing 
of  something  inconsistent  with  the  existence  of  the  right  or  of 
his  intention  to  rely  upon  it,  such  right  is  waived,    p.  559. 

5.  Vendor  and  Purchaser. — Delayed  Delivery  of  Possession. — 
Waiver. — Where  purchasers  of  real  estate,  possession  of  which 
was  to  be  given  on  a  specified  date,  refused  to  complete  their 
purchase,  and  when  vacating  the  premises  notified  the  vendors 
that  they  would  not  carry  out  the  contract  because  the  abstract 
did  not  show  a  clear  title,  they  waived  any  delay  on  the  part 
of  the  vendors  in  delivering  possession,  since  a  party  refusing 
to  comply  with  a  contract  cannot  base  his  refusal  to  perform 
on  one  ground  and  defend  an  action  for  a  breach  of  the  con- 
tract on  another  and  different  ground,    p.  561. 

6.  Vendor  and  Purchaser. — Contract. — Performance. — Furnish- 
ing Abstract  of  Title. — Where  a  contract  for  the  sale  of  realty 
required  the  vendors  to  furnish  an  abstract  of  title,  and  an  ab- 
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stract  duly  certified  by  a  competent  abstracter  was  seasonably 
tendered  to  the  buyers  and,  upon  objection  being  made  that  it 
did  not  contain  a  statement  as  to  certain  taxes  and  special 
assessments  and  as  to  a  certain  judgment  record,  such  objec- 
tions were  properly  met  by  a  search  of  the  records  and  the 
abstract,  containing  a  certification  as  to  the  facts  disclosed 
by  such  recor/ls,  was  returned  within  two  days,  there  was  a 
compliance  with  the  contract,  provided  the  abstract  showed  such 
title  as  was  required,    p.  562. 

7.  Vendor  and  Purchaser.  —  Vendor' 8  Title.  —  Sufficiency. — 
Where  a  contract  for  the  sale  of  realty  merely  required  that 
the  abstract  to  be  furnished  should  show  title  in  the  vendors,  an 
abstract  showing  a  marketable  title  in  them  was  the  most  the 
buyers  could  demand,    p.  563. 

8.  Vendor  and  Purchaser. — Marketable  Title. — What  Consti- 
tutes.— A  marketable  title  is  one  free  from  reasonable  doubt, 
and  such  that  a  reasonably  prudent  person,  with  full  knowledge 
of  the  facts  and  their  legal  bearings  would,  in  the  exercise  of 
that  prudence  which  business  men  ordinarily  bring  to  bear  upon 
such  transactions,  be  willing  to  accept  and  ought  to  accept,  p.  563. 

9.  Vendor  and  Purchaser. — Marketable  Title. — What  Consti- 
tutes.— A  marketable  title  is  one  so  free  from  defects  as  to  en- 
able the  holder,  not  only  to  retain  the  land,  but  to  possess  it  in 
peace,  and,  if  he  wishes  to  sell  it,  be  reasonably  sure  that  no 
flaw  or  doubt  will  arise  to  disturb  its  market  value,    p.  563. 

10.  Vendor  and  Purchaser. — Marketable  Title. — What  Consti- 
tutes.— A  mere  suspicion  against  a  title,  or  a  speculative  possi- 
bility that  a  defect  in  it  might  appear  in  the  future,  does  not 
render  the  title  unmarketable,    p.  563. 

11.  Vendor  and  Purchaser. — Marketable  Title. — What  Consti- 
tutes.— Defects. — Where  the  court  found  that  there  were  some 
defects  in  a  title,  but  that  they  "were  not  of  a  serious  nature 
and  did  not  affect  the  possessory  title"  of  the  vendors,  the  title 
was  marketable,    p.  565. 

From  Laporte  Circuit  Court;  James  F.  GaUaher, 
Judge. 

Action  by  William  H.  Kenefick  and  others  against 
Frederick  J.  Schumaker  and  another.  From  the  judg- 
ment rendered,  the  plaintiffs  appeal.    Reversed. 

Martin  R.  Sutherland  and  Ralph  N.  Smith,  for  appel- 
lants. 

Worth  W.  Pepple,  for  appellees. 
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Batman,  J. — This  is  an  action  by  appellants  against 
appellees  to  recover  liquidated  damages  for  the  breach 
of  a  contract  for  the  sale  of  real  estate.  The  com- 
plaint is  in  a  single  paragraph,  demanding  a  judgment 
for  $1,000  for  breach  of  such  contract,  which  was  an- 
swered by  a  general  denial.  Appellees. filed  a  counter- 
claim, demanding  a  judgment  for  $3,000  for  a  breach 
of  the  same  contract,  which  was  answered  by  general 
denial.  Trial  was  had  by  the  court.  A  special  finding 
of  facts  was  made,  and  conclusions  of  law  were  stated 

• 

thereon  that  neither  the  appellants  nor  appellees  were 
entitled  to  recover  and  that  each  party  should  pay  their 
own  costs.  Appellants  duly  excepted  to  the  first  con- 
clusion of  law — that  they  were  not  entitled  to  recover 
on  their  complaint.  Judgment  was  rendered  in  ac- 
cordance with  the  conclusions  of  law.  Appellants  filed 
their  motion  for  a  new  trial  on  the  single  ground  that 
the  decision  of  the  court  is  contrary  to  law.  This  mo- 
tion was  overruled  and  exceptions  reserved  by  appel- 
lants. Appellants  assigned  several  errors,  but  have 
waived  all  except  the  fourth  and  fifth,  relating  to  the 
action  of  the  court  in  stating  its  conclusion  of  law  No. 
1  and  in  overruling  their  motion  for  a  new  trial. 

The  following  is  a  substantial  statement  of  so  much 
of  the  special  finding  of  facts  as  is  deemed  necessary 
for  the  determination  of  the  questions  presented  on  ap- 
peal: That  on  January  14,  1914,  appellants  William 
H.  Kenefick  and  Mary  Kenefick  were  the  owners  of 
certain  real  estate  in  Michigan  City,  Indiana,  on  which 
there  were  two  buildings — one  occupied  as  a  dwelling 
house  and  the  other  as  a  saloon ;  that  on  said  date  they 
entered  into  a  written  contract  with  appellees  for  the 
sale  of  said  real  estate  to  them;  that  said  contract  pro- 
vided, among  other  things,  that  said  appellants  should 
convey  said  real  estate  to  appellees,  by  a  good  and  suf- 
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ficient  warranty  deed,  on  or  before  February  15,  1914, 
on  payments  being  made  as  therein  provided ;  that  the 
said  appellants  should  furnish  appellees,  on  or  before 
February  1,  1914,  a  complete  abstract  of  title  to  the 
premises,  brought  down  to  date,  certified  to  by  a  compe- 
tent abstracter,  showing  the  title  to  said  premises  in  ap-  / 
pellants,  and  allow  appellees  a  reasonable  opportunity 
to  have  the  same  examined;  that  possession  of  said 
premises  was  to  be  given  appellees  on  or  before  Febru-  > 
ary  1, 1914 ;  that  the  purchase  price  was  to  be  $6,000  to 
be  paid  as  follows:  $200  in  cash  on  the  execution  of 
such  contract,  $1,800  on  February  15,  1914,  and  the 
balance  by  note,  secured  by  mortgage  on  said  real  es- 
tate, on  receipt  of  deed  by  appellees;  that  time  should 
be  of  the  essence  of  such  contract ;  and  that  either  party 
failing  to  comply  with  the  provisions  thereof  should  for- 
feit and  pay  the  other  party  the  sum  of  $1,000,  which 
sum  was  fixed  and  agreed  upon  as  liquidated  damages 
for  such  default;  that  for  the  same  consideration  ap- 
pellant, James  P.  Kenefick,  who  also  joined  in  said  con- 
tract, agreed  to  sell  and  transfer  to  appellees  a  certain 
liquor  license,  and  the  furniture  and  fixtures  in  such 
saloon  building ;  that  appellants  delivered  the  possession 
of  said  saloon  building  to  appellees  on  January  17, 1914, 
who  entered  into  possession  of  the  same  and  operated 
the  business  therein  until  April  15,  1914;  that  at  the 
time  of  the  execution  of  the  contract  a  tenant  of  ap- 
pellants occupied  said  dwelling,  and  by  reason  of  such 
fact  appellants  were  unable  to  tender  possession  thereof 
to  appellees  until  February  20,  1914,  on  which  date 
appellees  took  possession  thereof  and  continued  to  oc- 
cupy the  same  until  April  15,  1914 ;  that  prior  to  said 
date  appellees  had  no  possession  of  the  dwelling  house, 
except  that  they  were  permitted  to  use  a  telephone 
therein ;  that  on  January  26,  1914,  appellants  tendered 
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to  appellees  an  abstract  of  title  to  the  premises,  duly 
certified  by  a  competent  abstracter  of  Laporte  county, 
Indiana,  showing  title  in  appellants  William  H.  and 
Mary  Kenefick,  the  certificate  to  the  abstract  being 
dated  January  24,  1914 ;  that  at  the  time  of  the  tender 
of  the  abstract  appellees  refused  to  accept  it  or  to  take 
it  to  have  it  examined,  but  by  their  directions  left  it 
with  appellants;  that  appellants  thereafter  repeatedly 
tendered  the  abstract  to  appellees  until  April  8,  1914, 
but  they  did  not  accept  it,  nor  take  it  until  the  lasl>- 
named  date;  that  on  the  5th,  11th  and  15th  days  of 
February,  1914,  appellants  tendered  appellees  a  war- 
ranty deed  for  the  premises  and  the  abstract  of  title  and 
demanded  that  they  complete  the  purchase  in  accord- 
ance with  the  terms  of  the  contract;  that  appellees  re- 
fused to  accept  the  deed  or  abstract  and  to  complete 
the  purchase,  but  stated  they  would  do  so  later  and  re- 
quested appellants  to  hold  the  same  until  a  later  date; 
that  on  said  April  8,  1914,  appellants  again  tendered 
the  abstract  and  the  deed  to  appellees,  and  requested 
that  they  accept  them  and  pay  the  balance  of  the  pur- 
chase price ;  that  thereupon  by  their  directions,  the  ab- 
stract was  sent  to  a  certain  Mr.  Sallwasser,  whom  they 
designated  as  their  attorney,  for  examination;  that 
thereafter,  on  April  10,  1914,  their  said  attorney  noti- 
fied appellants  that  the  abstract  did  not  contain  any  cer- 
tification as  to  taxes  and  special  assessments  of  the  cor- 
poration of  Michigan  City,  Indiana,  or  as  to  the  condi- 
tion of  the  judgment  record  of  the  superior  court  at 
said  city;  that  appellants  thereupon  caused  search  to 
be  made  of  the  records  by  said  abstracter  and  a  certifi- 
cate thereof  to  be  attached  to  said  abstract,  and  then 
delivered  the  same  to  appellants'  said  attorney  on  April 
13,  1914;  that  there  were  some  defects  in  the  title  as 
shown  by  said  abstract,  which  were  not  of  a  serious 
nature  and  did  not  affect  the  possessory  title  of  ap- 
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pellants;  that  arrangements  were  made  by  appellants 
and  appellees  to  meet  at  the  office  of  appellee's  attorney 
on  April  14,  1914,  and  complete  such  sale  and  purchase, 
but  appellees  did  not  keep  the  engagement,  nor  com- 
plete said  purchase  under  the  contract,  on  said  date  or 
any  day  thereafter ;  that  appellants,  on  April  15,  1914, 
served  a  written  notice  on  appellees  demanding  that 
they  complete  the  said  purchase  of  the  premises,  ten- 
dered them  a  deed  therefor,  demanded  payment  of  the 
balance  of  the  purchase  price,  and  notified  them  that 
unless  they  completed  the  purchase  by  April  20,  1914, 
they  would  sue  on  the  contract;  that  appellees  did  not 
complete  the  purchase,  nor  offer  to  do  so,  but  vacated 
the  premises  on  April  15,  1914,  refused  to  carry  out  the 
contract  or  to  complete  the  purchase,  and  notified  ap- 
pellants that  they  would  not  do  so  on  account  of  the 
condition  of  the  abstract,  in  that  it  did  not  show  a  clear 
title;  that  appellees  have  paid  $200  of  the  purchase 
price,  but  the  remainder  thereof  has  not  been  tendered 
or  paid;  that  appellees  took  possession  of  the  saloon 
furniture  and  fixtures,  on  January  17,  1914,  and  on  said 
date  appellee  Frederick  J.  Schumaker  took  possession 
of  all  the  liquors  in  the  saloon,  which  appellants  gave 
to  the  appellee  free  of  cost;  that  appellant  James  P. 
Kenefick  complied  with  the  terms  of  the  contract  on  his 
part  to  be  performed;  that  appellants  did  not  derive 
any  revenue  from  the  buildings  on  the  premises  for 
six  months  from  the  time  of  making  the  contract;  that 
the  reasonable  rental  value  of  the  premises  is  $40  per 
month ;  that  appellant  James  P.  Kenefick  sold  the  liquor 
license  mentioned  in  the  contract  in  June,  1914,  for 
$750;  that  the  fair  cash  market  value  of  the  premises 
without  the  liquor  license  on  April  15,  1914,  when  ap- 
pellees vacated,  was  $4,000. 

Appellants  contend,  in  effect,  that  the  facts  found  by 
the  court  show  the  existence  of  the  contract  sued  on, 


558        APPELLATE  COURT  OF  INDIANA, 

Kenefick  v.  Schumaker — 64  Ind.  App.  552. 

performance  on  their  part,  nonperformance  on 

1.  the  part  of  appellees,  and  that  by  reason  thereof 
they  have  suffered  substantial  damages*    Such 

facts,  if  found,  would  entitle  appellants  to  recover. 
Roder  V.  Niles  (1916),  61  Ind.  App.  4,  111  N.  E.  340. 
Appellees,  on  the  other  hand,  hold  to  the  contrary,  and 
urge  two  propositions  in  support  of  their  contention. 
First,  that  appellants,  having  alleged  full  performance 
of  the  contract  in  suit  on  their  part,  cannot  recover  on 
proof  of  a  waiver;  and,  secondly,  that  the  special  find- 
ings show  a  failure  on  the  part  of  appellants  to  com- 
ply with  the  contract  in  regard  to  the  possession  of  the 
premises  and  the  furnishing  of  an  abstract  of  title 
thereto. 

Appellees,  in  support  of  their  first  proposition,  seek 

to  invoke  the  well-established  rule  that,  where  a  party 

seeks  to  recover  damages  for  the  breach  of  a  con- 

2.  tract,  he  must  allege  and  prove  a  compliance 
with  the  contract  on  his  part,  or  facts  showing 

a  proper  excuse  for  not  having  done  so.  Collins  V. 
Amiss  {1902),  159  Ind.  593,  65  N.  E.  906;  Korbly  V. 
Loomis  (1909),  172  Ind.  352,  88  N.  E.  698,  139  Am.  St. 
379,  19  Ann.  Cas.  904;  McFarlan  Carriage  Co.  V.  Con- 
nersville  Wagon  Co.  (1911),  49  Ind.  App.  318,  96  N. 
E.  400.  This  rule,  however,  does  not  apply  in  a  case 
where  the  condition  not  performed  has  been  waived  by 
the  opposite  party.  It  has  been,  in  effect,  so  held  in  the 
recent  case  of  Union  Fraternal  League  V.  Sweeney 
(1915),  184  Ind.  378,  111  N.  E.  305,  decided  by  the 
Supreme  Court.  In  that  case  the  court,  in  determin- 
ing this  identical  question,  said  on  page  381:  'The 
question  here  presented  has  been  considered  by  various 
courts,  and  while  the  holdings  are  not  entirely  harmoni- 
ous, we  believe  the  greater  weight  of  authority  sup- 
ports the  proposition  that  under  a  declaration  of  per- 
formance proof  of  waiver  by  defendant  is  competent 
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and  will  be  deemed  as  the  equivalent  of  proof  of  per- 
formance." Appellees'  first  contention,  therefore,  can- 
not prevail. 

We  shall  now  consider  whether  there  was  a  breach 

of  the  contract  on  the  part  of  appellants  and  a  waiver 

thereof  on  the  part  of  appellees.    The  parties 

3.  seem  to  have  treated  the  provision  in  the  con- 
tract for  the  possession  of  the  premises  to  mean 

actual  possession,  and  the  court  evidently  adopted  such 
construction  in  its  findings.  Under  this  construction 
appellees  claim  that  there  was  a  breach  of  the  contract 
in  suit  on  the  part  of  appellants  by  their  failure  to  de- 
liver to  them  actual  possession  of  the  dwelling  house  on 
the  real  estate  in  question,  on  February  1,  1914,  as  pro- 
vided in  the  contract.  Appellants  admit  such  failure, 
but  claim  that  the  possession  was  delivered  to  appellees 
on  February  20,  1914 ;  that  appellees  accepted  the  pos- 
session on  said  date,  and  retained  possession  thereof 
until  April  15,  1914 ;  that  on  said  date  they  vacated  the 
premises  and  refused  to  complete  the  purchase  on  the 
sole  ground  that  the  abstract  furnished  by  appellants 
did  not  show  a  clear  title;  and  that  by  reason  of  this 
fact  appellees  waived  any  breach  of  the  contract  on 
their  part  on  account  of  the  delay  in  giving  possession 
of  the  dwelling  house  as  provided  in  the  contract.  The 
special  finding  of  facts  shows  the  breach  claimed  by 
appellees  and  also  the  waiver  claimed  by  appellants. 
An  approved  definition  of  waiver  reads  as  follows: 
"'Waiver  is  where  one  in  possession  of  any 

4.  right,  whether  conferred  by  law  or  by  contract, 
and  with  full  knowledge  of  material  facts>  does 

or  forbears  the  doing  of  something  inconsistent  with 
the  existence  of  the  right  or  of  his  intention  to  rely 
upon  it;  thereupon  he  is  said  to  have  waived  it,  and 
he  is  precluded  from  claiming  anything  by  reason  of  it 
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afterwards/"    Shedd  v.  American  Credit,  etc., 
3.     Co.  (1911),  48  Ind.  App.  23,  95  N.  E.  316;  Ohio 

Valley  Buggy  Co.  V.  Anderson  Forging  Co. 
(1907),  168  Ind.  593,  81  N.  E.  574,  11  Ann.  Cas.  1045. 
In  accord  with  this  rule  it  is  held  that  performance 
.within  the  time  specified  by  a  contract  may  be  waived 
by  the  conduct  of  the  other  party ;  as  by  acts  recogniz- 
ing the  contract  as  subsisting,  by  receiving  payments, 
or  by  continuing  negotiations.  36  Cyc  717;  Emmons 
V.  Kiger  (1864),  23  Ind.  483;  Templer  V.  Muncie  Lodge, 
etc.  (1911),  50  Ind.  App.  324,  97  N.  E.  546;  MerreU  v. 
Garver  (1913),  54  Ind.  App.  514,  101  N.  E.  152;  2 
Black,  Rescission  and  Cancellation  §§594-610;  Davis  v. 
Robert  (1889),  89  Ala.  402,  8  South.  114,  18  Am.  St. 
126.  The  rule  is  not  only  applicable  to  rights  acquired 
by  mere  delay,  but  also  to  those  based  on  the  more  griev- 
ous wrong  of  fraud.  9  Cyc  436;  LeVine  v.  Whitehouse 
(1910),  37  Utah  260,  109  Pac.  2,  24  Ann.  Cas.  407;  Gal- 
lagher  v.  O'NeiU  (1907),  78  Neb.  671,  111  N.  W.  582; 
Stephenson  v.  Allison  (1898),  123  Ala.  439,  26  South. 
290;  McCourt  V.  Johns  (1898),  33  Ore.  561,  53  Pac. 
601 ;  St.  John  V.  Hendrickson  (1882) ,  81  Ind.  350 ;  Tark- 
ington  V.  Purvis  (1891),  128  Ind.  182,  25  N.  E.  879,  6 
L.  R.  A.  607;  Baut  v.  Donly  (1903),  160  Ind.  670,  67  N. 
E.  503. 

The  special  findings  show  that  possession  of  all  of 
the  premises  was  to  be  delivered  to  appellees  on  Febru- 
ary 1,  1914;  that  appellants  delivered  to  appellees  the 
possession  of  the  saloon  building  on  January  17,  1914 ; 
that  appellees  took  possession  thereof  on  said  date  and 
operated  the  business  therein  until  April  15,  1914 ;  that 
appellees  were  not  placed  in  possession  of  the  dwelling 
house  on  the  premises  until  February  20,  1914,  and  had 
no  use  thereof  until  said  date,  except  they  were  per- 
mitted to  use  a  telephone  therein;  that  appellees  took 
possession  of  the  dwelling  house  on  February  20,  1914, 
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and  continued  to  occupy  it  until  April  15,  1914;  that 
during  this  time  appellees  treated  the  property  as  their 
own,  and  continued  negotiations  with  appellants  with 
reference  to  the  purchase  of  the  real  estate  under  the 
contract,  thereby  recognizing  it  to  be  valid  and  sub- 
sisting, notwithstanding  the  breach  thereof  by  appel- 
lants in  failing  to  deliver  possession  of  the  dwelling 
house  on  February  1,  1914,  as  provided  in  the  contract. 
The  special  findings  are  silent  as  to  any  objections  on 
the  part  of  appellees  as  to  the  delay  in  obtaining  posses- 
sion of  the  dwelling  house.  Under  these  facts  it  clearly 
appears  that  appellees  waived  the  breach  of  the  con- 
tract occasioned  by  the  delay  in  obtaining  possession 
and  cannot  urge  it  as  a  defense  to  this  action.    But 

this  is  not  the  only  fact  supporting  the  waiver, 
5.    as  shown  by  the  special  finding  of  facts.    It  is 

found  that  at  the  time  appellees  refused  to  com- 
plete the  purchase  and  vacated  the  real  estate  in  ques- 
tion, they  notified  appellants,  "that  they  would  not  carry 
out  the  contract  on  account  of  the  condition  of  the  ab- 
stract,  in  that  it  did  not  show  a  clear  title."  It  is  well 
established  that  a  party  to  a  contract,  in  refusing  to 
comply  with  its  terms,  cannot  base  his  refusal  on  one 
ground  and,  when  an  action  is  brought  for  its  breach, 
defend  on  another  and  different  ground.  Aetna  Ins. 
Co.  v.  Shryer  (1882),  85  Ind.  362;  Nat.  Live  Stock  Ins. 
Co.  V.  Elliott  (1915),  60  Ind.  App.  112,  108  N.  E.  784; 
Union  Fraternal  League  V.  Sweeney,  supra;  List  &  Son 
Co.  v.  Chase  (1909),  80  Ohio  St.  42,  88  N.  E.  120,  Ann. 
Cas.  61,  and  note.  It  is  clear  that  appellees,  having 
based  their  refusal  to  complete  their  purchase  of  the 
real  estate,  on  the  condition  of  the  title,  as  shown  by 
the  abstract,  waived  their  defense  on  any  other  ground ; 
and  hence  cannot  defend  on  a  failure  to  deliver  posses- 
sion on  the  day  named  in  the  contract. 
Vol.  64—36 
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We  now  direct  our  attention  to  the  remaining  con- 
tention urged  by  appellees  in  support  of  the  finding  and 
judgment  of  the  court  below,  viz* — that  appel- 
6.  lants  did  not  comply  with  their  part  of  the  con- 
tract with  reference  to  furnishing  an  abstract  of 
title  to  the  real  estate  in  question.  We  have  hereinbe- 
fore set  out  the  facts  found  by  the  court  in  this  re- 
gard, whereby  it  is  disclosed  that  an  abstract  of  the 
title,  duly  certified  by  a  competent  abstracter,  was  sea- 
sonably tendered  to  appellees;  that  there  was  long  de- 
lay on  the  part  of  appellees  in  taking  the  abstract  for 
examination ;  that  when  it  was  so  taken  it  was  returned 
in  two  days  with  the  objections  that  the  abstract  did 
not  contain  a  statement  as  to  certain  taxes  and  special 
assessments  and  as  to  a  certain  judgment  record;  that 
such  objections  were  promptly  met  by  proper  search  of 
the  records  in  question,  and  a  certification  as  to  such 
facts,  and  that  within  two  days  thereafter,  the  abstract 
was  again  delivered  to  appellees.  It  is  not  found  that 
any  further  specific  objections  were  made  to  the  ab- 
stract, but  such  special  finding  shows  that  appellants 
and  appellees  agreed  to  meet  at  the  office  of  appellee's 
attorney  on  April  14,  1914,  and  complete  the  sale  and 
purchase  of  the  real  estate,  but  appellees  did  not  keep 
the  engagement,  but  on  April  15,  1914,  vacated  the 
real  estate,  and  notified  appellants  that  they  would  not 
carry  out  the  contract  on  account  of  the  condition  of 
the  abstract,  in  that  it  did  not  show  a  clear  title.  It 
thus  appears  that  appellants  complied  with  the  con- 
tract in  the  matter  of  furnishing  the  abstract,  provided 
it  showed  such  a  title  as  was  specified  therein.  The 
contract  called  for  a  complete  abstract  showing  title  in 
appellants.  The  court  finds  that  there  were  some  de- 
fects in  the  title  as  shown  by  the  abstract  which  were 
not  of  a  serious  nature,  and  did  not  affect  the  posses- 
sory title  of  appellants.    This  language  is  not  entirely 
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clear,  but  we  construe  it  to  mean  that  there  were  no 
serious  defects  in  the  title,  and  none  which  would  affect 
the  possessory  title  of  appellants,  and  shall  so  consider 
it  in  determining  whether  the  findings  show  a  title  that 
met  the  requirements  of  the  contract. 

The  specification  in  the  contract  as  to  the  kind  of 

title  to  be  shown  by  the  abstract  is  not  very  exacting. 

It  only  requires  that  it  should  show  a  title  in  ap- 

7.  pellants.  The  most  for  which  appellees  could 
contend  under  a  liberal  construction  of  this  pro- 
vision in  their  favor  is  that  such  abstract  should  show 
a  marketable  title.  Assuming,  then,  that  such  is  the 
requirement  of  the  contract,  does  the  finding  of  the 
court  show  that  the  abstract  furnished  met  this  re- 
quirement?   The  term  "marketable  title/9  as  ap- 

8.  plied  to  real  property,  has  been  repeatedly  de- 
fined by  text-writers  and  courts,  and  while  the 

definitions  have  not  been  uniform,  the  term  has  a  well- 
defined  and  well-understood  meaning.  The  following 
are  some  of  the  essentials  that  enter  into  all  the  defini- 
tions and  serve  to  disclose  the  generally  accepted  mean- 
ing of  such  term :  Such  a  title  must  be  free  from  rea- 
sonable doubt,  and  such  that  a  reasonably  prudent  per- 
son, with  full  knowledge  of  the  facts  and  their  legal 
bearings,  willing  and  anxious  to  perform  his  contract, 
would,  in  the  exercise  of  that  prudence  which  business 
men  ordinarily  bring  to  bear  upon  such  transactions, 
be  willing  to  accept  and  ought  to  accept.  It  must  be 
so  far  free  from  defects  as  to  enable  the  holder, 

9.  not  only  to  retain  the  land,  but  possess  it  in  peace, 
and  if  he  wishes  to  sell  it,  to  be  reasonably  sure 

that  no  flaw  or  doubt  will  arise  to  disturb  its  market 
value.    But  a  mere  suspicion  against  the  title, 

10.  or  a  speculative  possibility  that  a  defect  in  it 
might  appear  in  the  future,  cannot  be  said  to 

render  a  title  unmarketable.    It  is  not  required  to  be 
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free  from  mere  shadows  or  possibilities,  but  from  prob- 
abilities. Moral,  not  mathematical,  certainty  that  the 
title  is  good  is  all  that  is  required.  Kling  v.  Realty 
Co.  (1912),  166  Mo.  App.  190,  148  S.  W.  203;  Todd 
v.  Union  Dime  Sav.  Institution  (1891),  128  N.  Y.  636, 
28  N.  E.  504;  Moot  V.  Business  Men's,  etc.,  Ass'n 
(1898),  157  N.  Y.  201,  52  N.  E.  1,  45  L.  R.  A.  666; 
Hubachek  v.  Mazbass,  etc.,  Bank  (1912),  117  Minn. 
163,  134  N.  W.  640,  Ann.  Cas.  1913D  187 ;  Whittier  V. 
Gormley  (1906),  3  Cal.  App.  489,  86  Pac.  736;  Hayes 
V.  Harmony  Grove  Cemetery  (1871),  108  Mass.  400; 
Justice  V.  Button  (1911),  89  Neb.  367,  131  N.  W.  736, 
38  L.  R.  A.  (N.  S.)  l;Fagan  V.  Hook  (1907),  134  Iowa 
381,  105  N.  W.  155,  111  N.  W.  981 ;  Gibson  V.  Brown 
(1905),  214  111.  330,  73  N.  E.  578;  Cambrelleng  V.  Pur- 
tan  (1891),  125  N.  Y.  610,  26  N.  E.  907;  Geithman  V. 
Eichler  (1914),  265  111.  579,  107  N.  E.  180.  In  the 
case  last  cited  the  court  said,  on  page  586 :  "There  is 
abundant  authority  that  a  title  may  be  deemed  good 
although  there  may  be  a  possibility  of  a  defect;  that  a 
defect  in  title  which  will  excuse  the  performance  of  a 
contract  for  the  purchase  of  land  must  be  sufficient  to 
cast  a  cloud  on  the  title  and  render  it  suspicious  in  the 
minds  of  reasonable  men ;  that  a  defect  which  is  a  mere 
possibility,  but  a  very  remote  or  improbable  contin- 
gency, which,  according  to  ordinary  experience,  has 
no  probable  basis,  does  not  show  a  bad  or  unmarketable 
title,  but  the  doubt  must  be  considerable  and  rational — 
such  as  ought  to  induce  a  prudent  man  to  pause  and 
hesitate." 

The  decisions  of  the  courts  of  appeal  in  this  State, 
in  so  far  as  they  have  given  expressi9n  as  to  what  may 
be  considered  a  marketable  title,  are  in  accord  with  the 
rule  stated  and  authorities  cited.  Smith  V.  Turner 
(1875),  50  Ind.  367;  Tewksbury  v.  Howard  (1894),  138 
Ind.  103,  37  N.  E.  355;  McCleary  V.  Chipman '  (190S) , 
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32  Ind.  App.  489,  68  N.  E.  320;  Jackson  v.  Creek 
(1910),  47  Ind.  App.  541,  94  N.  E.  416.     Under 

11.  the  rule  stated,  do  the  facts  found  show  that 
the  abstract  in  question  disclosed  a  marketable 
title  in  appellants?  A  careful  consideration  of  the  spe- 
cial finding  of  facts  on  that  subject  forces  us  to  the 
conclusion  that  it  did.  The  court  found  there  were  some 
defects  in  the  title  as  shown  by  the  abstract,  which 
were  not  of  a  serious  nature  and  did  not  affect  the  pos- 
sessory title  of  appellants.  It  is  a  matter  of  common 
knowledge  that  the  records  of  our  State  show  com- 
paratively few  absolutely  perfect  titles.  If  it  should 
be  adjudged  that  there  are  no  marketable  titles  in  this 
State,  except  those  free  from  defects  of  every  nature, 
whether  serious  or  otherwise,  an  unreasonable  rule 
would  be  established  which  would  accomplish  no  good 
and  result  in  much  inconvenience  and  in  many  hard- 
ships. If,  then,  we  are  to  adhere  to  the  more  reason- 
able rule,  certainly  a  title  which  has  no  defects  of  a 
serious  nature,  and  none  which  affect  the  possessory 
title  of  the  owner,  ought  to  be  adjudged  marketable. 
In  such  a  title  there  is  no  room  for  reasonable  doubt; 
no  question  as  to  peaceable  possession ;  no  indication  of 
superior  rights;  nothing  to. suggest  adverse  claims,  or 
probable  litigation.  For  these,  one  and  all,  would  be 
matters  of  a  serious  nature,  and  in  such  a  title  it  is 
expressly  declared  that  defects  of  such  a  nature  do  not 
exist.  No  reasonably  prudent  person,  willing  and 
anxious  to  perform  his  contract,  would,  in  the  exercise 
of  that  prudence  which  business  men  ordinarily  bring  to 
bear  upon  such  transactions,  refuse,  or  even  hesitate, 
to  accept  such  a  title.  This  has  been  held  to  be  a  con- 
trolling test,  and  when  applied  in  this  case  confirms 
us  in  the  conclusion  we  have  reached. 

Appellees  having  failed  to  point  out  any  valid  reason 
for  the  court's  decision  in  stating  its  first  conclusion 
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of  law  on  the  facts  found,  and  our  consideration  of  the 
same  having  failed  to  disclose  any  such  reason,  we  have 
concluded  that  the  judgment  must  be  reversed.  Be- 
cause of  the  possible  misinterpretation  of  the  language 
used  by  the  court  below  with  reference  to  the  kind  of 
title  shown  by  the  abstract  furnished  appellees,  and 
from  a  consideration  of  the  whole  case,  we  are  of  the 
opinion  that  the  ends  of  justice  will  be  best  subserved 
by  granting  a  new  trial. 

The  judgment  is  reversed,  with  instructions  to  grant 
appellants'  motion  for  a  new  trial,  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 

Note. — Reported  in  116  N.  E.  319.  Vendor  and  purchaser: 
what  constitutes  "marketable  title/'  132  Am.  St.  992,  38  L.  R.  A. 
(N.  S.)  1,  39  Cyc  1452;  delay  in  delivery  of  possession,  waiver, 
39  Cyc  1541;  performance  of  contract,  sufficiency  of  title,  39  Cyc 
1517. 


Caledonian  Insurance  Company  v.  Indiana 

Reduction  Company, 

[No.  9,217.     Filed  March  80,  1917.     Rehearing  denied  May  31, 

1917.] 

1.  Insurance. — Fire  Policy. — Forfeiture. — Notice* — A  provision 
in  an  insurance  policy  that  the  policy  should  be  void  if  any  of 
the  conditions  were  broken  merely  renders  the  policy  voidable 
at  the  option  of  the  insurer,  and  to  avoid  the  policy  the  insurer 
is  required  to  give  prompt  notice  of  its  election  to  declare  a 
forfeiture  and  to  return  all  of  the  unearned  premium,    p.  568. 

2.  Insurance.— Fire  Policy.— Forfeiture. — Waiver. — The  failure 
of  the  insurer  to  return  the  unearned  premium  and  to  notify 
the  insured  of  its  intention  to  avoid  the  policy  within  a  reason- 
able time  after  learning  of  a  breach  of  a  condition  waives 
such  breach,    p.  568. 

3.  Insurance. — Fire  Policy. — Forfeiture. — Waiver. — Return  of 
Premium. — "Reasonable  Time." — Where  an  insurer  knew,  or 
should  have  known,  that  the  insured  used  gasoline  on  its  prem- 
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fees,  in  violation  of  a  condition  in  the  policy,  at  the  time  the 
policy  was  issued,  but  did  not  offer  to  return  the  premium  until 
more  than  two  years  after  a  fire,  the  prohibition  against  the 
use  of  gasoline  was  waived  by  failure  to  return  the  premium 
within  a  reasonable  time.    p.  568. 

4.  Insurance. — Proof  of  Loss. — Failure  to  Object.-— Conclusive- 
ness.— Statute. — In  an  action  on  a  fire  insurance  policy,  where 
the  policy  and  proof  of  loss,  as  required  by  the  terms  of  the 
policy  and  by  §4622g  Burns  1914,  Acts  1911  p.  525,  were  intro- 
duced in  evidence  without  objection  by  defendant  insurance 
company,  nor  was  objection  made  to  the  proofs  of  loss  fur- 
nished, defendant  must  be  held  to  have  assented  to  the  amount 
of  loss  as  set  forth  in  such  proofs  as  the  true  statement  of  the 
loss  sustained,    p.  569. 

5.  Trial. — Peremptory  Instruction. — When  Authorized. — In  an 
action  to  recover  on  a  fire  insurance  policy,  where  the  evidence 
was  documentary  and  susceptible  of  the  single  inference  that 
there  should  be  a  recovery  by  plaintiff  and  the  amount  thereof, 
it  was  proper  for  the  court  to  direct  a  verdict  for  plaintiff, 
p.  569. 

'    From  Marion  Circuit  Court   (21,883) ;  Charles  J. 
Orbison,  Special  Judge. 

Action  by  the  Indiana  Reduction  Company  against 
the  Caledonian  Insurance  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

Charles  B.  Clarke  and  Walter  C.  Clarke,  for  appel- 
lant. 

Leander  J.  Monks,  John  F.  Robbins,  Henry  C.  Starr 
and  James  P.  Goodrich,  for  appellee. 

Ibach,  P.  J. — This  case  in  all  of  its  essential  features 
is  similar  to  the  case  of  Globe,  etc.,  Ins.  Co.  v.  Indiana 
Reduction  Co.  (1916),  62  Ind.  App.  528,  113  N.  E.  425. 

Appellant  in  this  appeal,  however,  seeks  to  present 
two  additional  propositions:  First,  that  he  did  not 
know  of  the  violation  of  the  terms  of  the  policy  with  re- 
spect to  the  use  of  gasoline  until  after  the  fire;  there- 
fore it  was  not  required  to  return  the  premium  in  order 
to  make  complete  answer  that  the  policy  was  void.  Sec- 
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ondly,  the  action  of  the  court  in  giving  to  the  jury  a 
peremptory  instruction  to  find  for  the  plaintiff  presents 
reversible  error. 

The  doctrine  is  well  established  by  the  decisions  of 

both  courts  of  appeal  of  this  State  that  a  provision  in 

an  insurance  policy  that  the  policy  should  be 

1.  void  if  any  of  the  conditions — such  as  the  use 
of  gasoline  here — were  broken,  simply  means 

that  the  policy  is  voidable  at  the  option  of  the  insurer, 
and  if  appellant  desired  to  rescind  the  contract  be- 
cause of  the  use  of  gasoline  in  violation  of  the  provi- 
sions of  the  policy,  it  was  required  to  act  promptly  and 
inform  the  insured  of  its  election  to  avoid  the  policy, 
and  in  some  manner  return,  or  offer  to  return,  all  of 
the  unearned  premium ;  and  a  failure  on  the  part 

2.  of  the  insurer  so  to  do  will  be  deemed  a  waiver 
on  its  part  to  declare  the  policy  void  and  it  will 

be  held  to  have  determined  to  treat  the  policy  as  a  valid 
existing  contract  of  insurance.  Glens  Falls  Ins.  Co.  v. 
Michael  (1906),  167  Ind.  659,  74  N.  E.  964,  79  N.  E. 
905,  8  L.  R.  A.  (N.  S.)  708;  Aetna  Life  Ins.  Co.  v. 
Bockttng  (1906),  39  Ind.  App.  586,  589,  79  N.  E.  524, 
and  cases  cited. 

The  specific  averments  of  appellee's  third  paragraph 

of  answer  show  that  appellant  knew  or  should  have 

known  of  the  use  of  gasoline  by  appellee  in  its 

3.  plant  at  the  time  the  policy  in  suit  was  issued. 
It  also  appears  from  the  same  pleading  that  ap- 
pellant did  not  return  or  offer  to  return  the  premium  it 
received  for  the  policy  until  after  this  suit  was  insti- 
tuted— more  than  two  years  after  the  fire.  This  was 
not  such  a  return  or  offer  to  return  within  a  reason- 
able time  as  is  required  by  law  in  such  cases.  The  fact 
that  appellant's  answer  shows  a  failure  to  promptly 
offer  to  return  the  premium,  and  further  omits  to  aver 
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its  election  to  rescind  the  contract  and  the  reasons 
therefor,  supports  the  court's  ruling  in  sustaining  the 
demurrer  addressed  to  such  pleading. 

The  second  proposition,  supra,  is  presented  by  the 

sixteenth  cause  contained  in  appellant's  motion  for  a 

new  trial.    The  original  policy  of  insurance  was 

4.  introduced  in  evidence,  as  was  also  the  proof  of 
loss  made  by  appellee  required  by  its  terms,  and 

by  the  act  of  1911  (Acts  1911  pp.  525-527,  §4622g 
Burns  1914).  Appellee  made  no  objection  of  any  kind 
to  the  introduction  of  these  items  of  evidence,  so  that 
under  this  section  since  appellant  made  no  objections  to 
the  proofs  of  loss  furnished  it,  either  as  to  form  or  sub- 
stance, and  the  proofs  were  introduced  in  evidence  ap- 
pellant must  be  held  to  have  assented  to  the  amount 
of  the  loss  set  forth  in  the  proofs  as  being  a  true  state- 
ment of  the  loss  sustained  b;y  appellee  by  reason  of  the 
fire. 

The  only  oral  evidence  that  was  introduced  fixed  the 

date  of  the  fire  and  nothing  more.    The  policy  by  its 

express  terms  provided  for  the  payment  of  the 

5.  loss  and  the  law  fixes  the  rate  of  interest  if  the 
insurance  is  not  paid  when  due.    At  the  close  of 

the  evidence  therefore  there  was  nothing  remaining  to 
be  done  except  to  compute  the  amount  which  appellee 
was  entitled  to  recover.  We  are  not  unmindful  of  the 
constitutional  provision  of  this  State  which  grants  the 
right  to  trial  by  jury  in  all  civil  cases,  and  we  fully 
agree  that  this  right  should  be  guarded  with  scrupulous 
care,  but  it  is  our  opinion  that  the  appellant  in  this 
case  enjoyed  his  full  constitutional  rights.  Appellant 
did  not  attempt  to  introduce  any  evidence  affecting  the 
issues  in  the  case,  and  after  the  evidence,  the  nature  and 
character  of  which  we  have  heretofore  indicated,  had 
been  introduced,  and  there  had  been  no  objection  to  the 
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proofs  of  loss,  there  was  then  no  controverted  fact  be- 
fore the  jury.  There  was  nothing  about  which  there 
could  be  any  dispute  or  difference  of  opinion;  conse- 
quently there  was  no  evasion  of  the  Constitution  for  the 
court  to  direct  the  verdict  as  was  done  in  this  case. 

Appellant  has  cited  a  number  of  cases  wherein  this 
and  the  Supreme  Court  has  held  that  it  was  error  to 
direct  a  verdict  in  favor  of  the  party  having  the  burden 
of  proof  on  an  issue,  and  where  the  evidence  was  in 
whole  or  in  part  parol,  but  in  each  of  the  cases  cited, 
so  holding,  the  evidence  is  unlike  that  in  the  present 
case.  In  those  cases  there  was  either  a  conflict  in  the 
evidence  or  it  was  uncertain  and  equivocal  in  its  char- 
acter, or  was  reasonably  susceptible  of  more  than  one 
interpretation  or  inference.  In  this  case,  however,  the 
evidence  upon  all  controlling  questions  is  documentary 
and  is  susceptible  of  but  one  inference  or  interpreta- 
tion —  that  of  the  right  of  appellee  to  recover  and 
the  amount  thereof.  Haughton  v.  Aetna  Life  Ins.  Co. 
(1905),  165  Ind.  32,  73  N.  E.  592,  74  N.  E.  613;  Baker 
V.  Bundy  (1913),  55  Ind.  App.  272,  278,  103  N.  E.  668, 
and  cases  cited;  Modern  Woodmen  v.  Jones  (1912), 
52  Ind.  App.  149, 151,  98  N.  E.  1006. 

Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  596.  Insurance:  forfeiture  of 
policy,  notice,  waiver,  19  Cyc  712,  791;  necessity  of  return  or 
tender  of  unearned  premium  to  affect  cancellation  of  policy  by 
insurer,  12  Ann.  Cas.  1067,  Ann.  Cas.  1913D  490,  1917B  910,  19 
Cyc  798;  breach  of  condition  as  only  rendering  policy  voidable, 
43  Am.  Dec.  222,  9  Am.  St.  226. 
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In  re  Loper. 

[No.  9,947.    Filed  June  1, 1917.] 

1.  Master  and  Servant.  —  Workmen's  Compensation  Act. — 
Scope. — Accident  Arising  Out  of  Employment — Where  factory 
employes,  while  in  the  performance  of  their  duties,  had  formed 
the  habit  of  using  an  air  compressor  in  acts  of  sport  by  turn- 
ing the  air  upon  one  another  with  the  knowledge  of  the  em- 
ployer, who  made  no  objection,  and  an  employe,  while  engaged 
in  his  duties,  was  injured  by  having  the  air  from  the  com- 
pressor turned  upon  him,  as  an  act  of  sport  by  the  employer's 
assistant  superintendent,  the  injury  was  one  arising  out  of  the 
course  of  the  employment  within  the  meaning  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392.    pp.  572, 573, 576, 579. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — 
Scope. — Accident  Arising  Out  of  Employment. — It  is  only  for 
injury  or  death  arising  out  of  and  in  the  course  of  the  employ- 
ment that  is  included  within,  and  may  be  compensated  for, 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392.    p.  573. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Right 
to  Compensation. — To  entitle  an  injured  workman  to  compen- 
sation under  the  Workmen's  Compensation  Act,  Acts  1915  p. 
392,  the  existence  of  a  duty  and  its  breach  resulting  in  injury 
to  the  workman,  is  not  necessary,  the  test  of  the  right  to  com- 
pensation being  whether  the  injury  resulted  from  some  peril 
incident  to  the  employment  and  whether  the  cause  of  the  in- 
jury, although  not  foreseen,  may  reasonably  be  deduced  from 
the  circumstances  peculiar  to  the  place  and  under  which  the 
workman  was  required  to  perform  his  labors,    p.  576. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struction.— Workmen's  compensation  acts  are  construed  liber- 
ally in  favor  of  the  employe,    p.  579. 

From  the  Industrial  Board  of  Indiana. 

Certified  Question  of  Law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Loper.  Question  of  law  certified 
by  the  Industrial  Board.     Question  answered. 

H.  C.  Austill  and  Horace  F.  Harvey,  for  employer. 

Caldwell,  J. — The  Industrial  Board  pursuant  to  §61 
of  the  Workmen's  Compensation  Act   (Acts  1915  p. 
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392),  has  certified  to  this  court  for  determina- 
1.    tion  a  question  of  law  based  on  a  statement  ot 

the  facts  presented  by  a  certain  proceeding  pend- 
ing before  it.  The  statement  of  facts  as  formulated  by 
the  board,  and  wherein  the  deceased  employe  is  desig- 
nated as  A  and  the  employer  as  B,  is  as  follows: 

"That  on  the  28th  day  of  September,  1916,  A  was 
in  the  employment  of  B  as  a  drill  press  operator,  at  an 
average  weekly  wage  of  $14.30 ;  that  on  said  date,  while 
he  was  engaged  in  his  work  as  a  drill  press  operator, 
the  assistant  superintendent  of  the  employer,  under 
whom  A  was  working,  as  an  act  of  sport  and  horseplay 
upon  the  part  of  said  assistant  superintendent,  turned 
the  air  from  the  air  compressor,  maintained  at  said 
time  in  the  employer's  factory,  upon  the  employe  in  the 
region  of  the  rectum ;  that  the  turning  of  said  air  upon 
the  employe  at  said  time  caused  him  to  quickly  jerk  and 
straighten  his  body ;  that  at  said  time  the  employe  was 
suffering  from  an  abscess  in  the  region  of  the  gall  blad- 
der ;  that  the  turning  of  said  air  upon  him  as  aforesaid 
by  the  employer's  assistant  superintendent,  causing  him 
to  suddenly  jerk  and  strain  himself,  ruptured  said  abs- 
cess and  resulted  in  acute  general  peritonitis,  which 
caused  the  death  of  said  employe  on  the  30th  day  of 
September,  1916 ;  that  the  employer,  by  and  through  its 
assistant  superintendent,  had  actual  knowledge  of  the 
injury  of  the  employe  at  the  time  that  it  occurred;  that 
the  air  compressor  in  the  employer's  factory  was  used 
for  the  purpose  of  cleaning  machinery,  and  long  prior 
to  the  28th  day  of  September,  1916,  the  employes  had 
established  the  custom  of  using  the  same  to  'brush'  their 
clothes,  by  which  is  meant  that  it  was  used  to  blow  the 
dust  and  dirt  off  their  clothing ;  that  said  employes  had 
also  formed  the  habit  of  using  said  compressor  in  acts 
of  sport  or  horseplay  by  turning  the  air  therefrom 
upon  one  another,  which  act  was  known  among  them- 
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selves  as  'goosing;'  that  the  deceased  employe  had  fre- 
quently participated  in  such  sport;  that  such  conduct  of 
the  employes  was  carried  on  with  the  actual  knowledge 
and  acquiescence  of  the  employer  by  and  through  its 
assistant  superintendent;  that  said  assistant  superin- 
tendent in  fact  actually  participated  therein  and  no  ob- 
jection whatever  was  ever  made  by  him  or  any  other 
representative  of  the  employer  to  such  conduct  on  the 
part  of  the  employes;  that  at  the  time  said  air  was 
turned  upon  the  deceased  employe,  he  was  not  partici- 
pating to  any  extent  in  the  sport  or  horseplay  of  the 
employer's  assistant  superintendent  but  at  said  time 
was  actually  performing  his  work;  that  the  deceased 
employe  left  surviving  him  his  widow  and  two  sons, 
aged  respectively  twelve  and  eight  years,  with  whom  he 
was  living  at  the  time  of  his  injury  and  who  were 
wholly  dependent  upon  him." 

The  certified  question  of  law  is  as  follows:  "Upon 
the  foregoing  facts,  did  the  injury  and  death  of  the 
employe  arise  out  of  his  employment  within  the  mean- 
ing of  the    Indiana  Workmen's  Compensation  Act?" 

Only  an  injury  or  death  "by  accident  arising  out 
of  and  in  the  course  of  the  employment"  is  included 
within  the  provisions  of,  and  may  be  compen- 
2.    sated  for,  under  our  act.     §2,  supra.    Practi- 
cally all  the  American  workmen's  compensation 
statutes  limit  compensation  to  cases  of  injury  or  death 
"arising  out  of  and  in  the  course  of  the  employment". 
The  English  Compensation  Act  contains  a  like  limita- 
tion.    Union  Sanitary  Mfg.  Co.  v.  Davis   (1917),  64 
Ind.  App.  227,  115  N.  E.  676. 

The  books  contain  many  cases  involving  injuries  to 

workmen  caused  or  occasioned  by  some  sportive  act  of 

a  fellow  workman  done  by  him  independent  of  or 

1.    disconnected  from  the  performance  of  any  duty 

of  his  employment,  and  characterized  by  the 
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courts  and  law  writers  as  "practical  joking/'  "skylark- 
ing," or  "horseplay".  With  practical  uniformity  the 
courts  hold,  both  under  the  English  act  and  also  under 
the  various  American  statutes,  that  an  injury  so  suf- 
fered does  not  arise  out  of  the  employment  within  the 
meaning  of  the  governing  statute,  and  consequently 
that  its  compensatory  provisions  are  not  thereby  in- 
voked. See  the  following  where  the  cases  are  grouped 
and  discussed:  Matter  of  DeFilippis  V.  Falkenberg 
(1915),  170  App.  Div.  153,  155  N.  Y.  Supp.  761;  Fed- 
eral Rubber  Mfg.  Co.  V.  Havolic  (1916),  162  Wis.  341, 
156  N.  W.  143,  L.  R.  A.  1916D  968;  HuUey  V.  Moos- 
brugger  (1915),  88  N.  J.  Law  161,  95  Atl.  1007,  L.  R. 
A.  1916C  1203,  reversing  same  case  as  reported  in 
87  N.  J.  Law  103,  93  Atl.  79;  Fishering  V.  PiUsbury 
(1916),  172  Cal.  690,  158  Pac.  215;  Coronado  Beach 
Co.  V.  PiUsbury  (1916),  172  Cal.  682,  158  Pac.  212,  L. 
11.  A.  1916F  1164 ;  Pierce  v.  Boyer-Van  Kuran,  etc.,  Co. 
(1916),  99  Neb.  321,  156  N.  W.  509,  L.  R.  A.  1916D 
970. 

In  denying  compensation  for  an  injury  so  caused,  the 
courts,  as  a  rule,  assign  as  a  reason  that  the  sportive  act 
that  results  in  the  injury  constitutes  no  part  of  the 
duties  of  the  frolicsome  workman,  and  consequently  no 
part  of  the  enterprise  conducted  by  the  employer,  and 
hence  that  the  injury  does  not  arise  out  of  the  employ- 
ment. We  proceed  to  determine  whether  such  reasons 
for  denying  compensation  are  applicable  to  the  facts 
here.  Of  the  statement  of  facts  submitted  to  us,  and 
as  we  interpret  it,  there  are  certain  elements  which 
we  regard  as  distinguishing  and  also  controlling,  as 
follows:  The  employes  while  engaged  in  performing 
the  duties  of  their  employment  in  and  about  the  em- 
ployer's plant,  rather  than  when  off  duty,  had  formed 
the  habit  of  using  the  air  compressor  in  acts  of  sport  by 
turning  the  current  of  air  therefrom  upon  one  another, 
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with  the  knowledge  and  acquiescence  of  the  employer ; 
the  employer  made  no  objection  to  such  use  of  the  com- 
pressor; on  the  particular  occasion  the  injured  employe 
was  not  participating  in  such  sport,  but  was  engaged  in 
discharging  the  duties  of  his  employment. 

In  the  Pierce  case,  supra,  a  fellow  employe  assaulted 
Pierce  in  a  playful  manner.  It  is  not  clear  that  the 
latter  was  otherwise  than  passive  in  the  transaction. 
Following  the  assault  such  fellow  employe,  in  a  spirit 
of  fun,  threw  a  small  stick  at  Pierce,  wounding  his  eye. 
There  was  evidence  that  defendant's  employes  had  been 
accustomed  to  join  in  what  they  called  horseplay,  and 
that  defendant  did  not  interfere  or  take  steps  to  pro- 
tect the  employes  therefrom.  Pierce  was  not  in  the 
habit  of  joining  his  fellows  in  such  playful  perform- 
ances. The  opinion  discloses  only  inf  erentially  that  the 
employer  had  knowledge  of  such  custom.  In  denying 
compensation  the  court  quotes  from  the  Hulley  case  as 
reported  in  95  Atl.  1007,  as  follows:  "The  employer 
was  not  charged  with  the  duty  to  see  to  it  that  none  of 
his  employes  assaulted  any  other  one  of  them,  either 
wilfully  or  sportively.  *  *  *  An  employer  is  not 
liable,  under  the  Workmen's  Compensation  Act  (P.  L. 
1911,  p.  134),  to  make  compensation  for  injury  to  an 
employe,  which  was  the  result  of  horseplay  or  skylark- 
ing, so  called,  whether  the  injured  or  deceased  party 
instigated  the  occurrence  or  took  no  part  in  it;  for 
while  an  accident,  happening  in  such  circumstances, 
.may  arise  in  the  course  of  it,  it  cannot  be  said  to  arise 
out  of  the  employment." 

It  may  be  true,  as  stated,  that  under  ordinary  cir- 
cumstances, an  employer  is  not  chargeable  with  the 
duty  of  seeing  that  any  one  of  his  employes  does  not 
assault  another ;  yet  he  does  have  the  power  of  remov- 
ing from  his  services  objectionable  employes,  and  also 
the  power  to  regulate  their  manner  of  performing  their 
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work,  and  their  habits  characterizing  such  perform- 
ance. If  it  should  be  granted  that  it  is  not  the  duty  of 
an  employer  to  prohibit  acts  in  which  the  workmen  are 
accustomed  to  engage  while  prosecuting  their  labors, 
perilous  to  other  employes,  he  at  least  has  the  power  to 
do  so.  Moreover,  there  may  be  cases  of  assault  by  one 
workman  upon  another  which  involve  a  breach  of  duty 
upon  the  part  of  the  employer  as  where  he  knowingly 

retains  in  his  employ  a  vicious  workman.    The 
3,    existence  of  a  duty  on  the  part  of  the  employer 

and  its  breach  resulting  in  injury  to  a  workman, 
however,  are  not  the  tests  by  which  the  right  to  an 
award  under  compensation  acts  is  determined.  A  duty 
and  its  breach  is  negligence,  but  negligence  on  the  part 
of  the  employer  is  not  essential  in  order  that  there  may 
be  compensation  under  such  acts.  The  test  of  the  right 
to  compensation  under  such  acts,  in  so  far  as  concerns 
the  element  now  under  consideration,  is  whether  the 
injury  resulted  from  some  peril  incident  to  the  employ- 
ment; whether  the  cause  of  the  injury,  although  not 
foreseen,  may  reasonably  be  deduced  from  the  circum- 
stances and  surroundings  peculiar  to  the  place,  and 
under  which  the  workman  was  required  to  perform  his 
labors,  regardless  of  whether  such  perils  or  surround- 
ings involve  negligence  on  the  part  of  the  employer. 

The  facts  in  the  De  Filippis  case,  supra,  were  as  fol- 
lows:    A  young  girl  employed  in  a  factory,  while  in  a 

compartment  of  a  toilet  connected  therewith, 
1.    was  struck  on  the  arm  by  some  small  article, 

whereupon  she  placed  her  eye  near  a  crack  in  the 
partition,  which  separated  such  compartment  from  an- 
other, and  looked  through  to  discover  where  the  article 
came  from.  A  girl  in  such  adjoining  compartment, 
moved  by  a  spirit  of  fun,  thrust  a  pair  of  scissors 
through  the  crack  and  into  the  former  girl's  eye.  Com- 
pensation was  denied  for  the  assigned  reason  that  the 
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injury  resulted  from  the  sportive  act  of  a  coemploye, 
and  thereby  it  did  not  arise  out  of  the  employment. 
The  following  is  said  in  the  course  of  the  opinion :  "Had 
an  accidental  injury  resulted  from  the  condition  of  the 
room,  or  of  the  toilet  appliances,  the  injury  might  prop- 
erly have  been  held  to  have  arisen  out  of  the  employ- 
ment. In  fact,  had  there  been  a  nail  or  a  scissors  blade 
imbedded  in  the  wood  and  projecting  from  the  side  of 
the  partition,  which  accidentally  injured  her  eye  as  she 
turned  to  see  what  touched  her,  I  think  the  injury  would 
have  been  incidental  to  the  use  of  the  room  for  toilet  pur- 
poses, and  claimant  entitled  to  an  award."  We  take 
it  that  the  court  meant  in  the  hypothetical  case  that 
compensation  would  have  been  allowable  because  the 
physical  condition  out  of  which  the  injury  arose  was  an 
element  of  peril  although  not  known  to  be  such,  in  the 
situation  wherein  the  injured  employe  was  required  to 
work,  or  in  contact  with  which  it  was  reasonably  nec- 
essary that  she  come  while  discharging  the  duties  of 
the  employment  and  matters  incident  thereto.  The 
court,  in  the  DeFilippis  case,  quotes  from  McNicoVs 
Case  (1913),  215  Mass.  497,  102  N.  E.  687,  L.  R.  A. 
1916A  306,  on  the  subject  of  when  an  injury  may  be 
said  to  arise  out  of  the  employment.  That  case  is 
widely  quoted.  Among  the  things  that  are  said  are 
the  following:  An  injury  "'arises  out  of  the  employ- 
ment when  there  is  apparent  to  the  rational  mind,  upon 
consideration  of  all  the  circumstances,  a  causal  con- 
nection between  the  conditions  under  which  the  work 
is  required  to  be  performed  and  the  resulting  injury." 
In  Federal  Rubber  Mfg.  Co.  v.  Havolic,  supra,  the 
injury  was  inflicted  under  circumstances  very  similar 
to  those  here.  There,  against  the  orders  of  the  em- 
ployer, the  workmen  were  accustomed  to  dust  their 
clothes  by  the  use  of  a  current  of  air  from  a  compressed 
Vol.  64—37 
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air  fixture.  While  Havolic  was  so  using  it,  a  cowork- 
man  took  the  hose  from  Havolic's  hands,  and  in  a  spirit 
of  sport  turned  the  current  against  him.  The  air  cur- 
rent entered  his  body  through  the  anus  and  ruptured  his 
intestines.  Compensation  was  denied.  The  court  sug- 
gests the  question,  but  does  not  determine  it,  as  it  was 
not  involved,  whether  the  injured  employe  would  have 
been  entitled  to  an  award  had  he  injured  himself  while 
cleaning  his  clothes  by  the  use  of  the  air  current,  since 
the  employer,  through  his  foreman,  knew  that  the  air 
was  being  so  used,  although  contrary  to  orders,  and  no 
steps  were  taken  to  prevent  such  use  of  it.  We  also 
express  no  opinion  respecting  the  assumed  case.  The 
facts  of  that  case  and  also  in  the  assumed  case  differ 
from  the  facts  here,  in  that  here  the  injury  was  pro- 
duced by  a  fellow  workman  in  performing  an  act  in 
harmony  with  an  established  custom.  In  matter  of 
Heitz  V.  Ruppert  (1916),  218  N.  Y.  148,  112  N.  E.  750, 
L.  R.  A.  1917A  344,  it  is  held  that  where  an  alterca- 
tion arose  between  two  coworkmen  respecting  the  man- 
ner of  performing  their  work,  resulting  in  one  inflict- 
ing an  injury  on  the  other,  the  facts  supported  a  find- 
ing that  the  injury  arose  out  of  the  employment. 
M'Intyre  V.  A.  Rodger  &  Co.  (1903),  41  Scot.  L.  R. 
107,  is  cited,  wherein  it  is  held  that  an  injury  resulting 
from  a  struggle  between  two  workmen  for  the  pos- 
session of  a  brush  to  be  used  in  the  work,  arose  out  of 
the  employment,  Lord  Trayner  saying:  "But  they 
were  both  at  work,  Mclntyre  doing  his  work  and  Clark 
anxious  to  get  at  his  work,  and  in  the  course  of  pre- 
paring himself  for  the  continuance  of  his  work."  In 
Knopp  V.  American  Car,  etc.,  Co.  (1914),  186  111.  App. 
605,  Knopp  as  an  employe  was  engaged  in  operating 
a  trip  hammer.  A  fellow  workman  standing  by  in  a 
spirit  of  fun  placed  a  tin  can  on  the  die  against  the 
face  of  which  the  trip  hammer  descended.    Knopp  re- 
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moved  it.  The  fellow  workman  in  a  like  spirit  re- 
placed it,  Knopp  again  attempted  to  remove  it,  but  the 
hammer  caught  his  hand  and  mashed  it  against  the  die. 
Although  the  fellow  workman  was  not  at  the  time  en- 
gaged in  performing  the  duties  of  his  employment,  com- 
pensation was  allowed  for  the  assigned  reason  that  it 
was  necessary  that  the  can  be  removed  in  order  that 
Knopp  might  continue  his  work.  In  State  v.  District 
Court  (1916),  134  Minn.  16,  158  N.  W.  713,  L.  R.  A. 
1916F  957,  a  bartender  while  engaged  as  such  was 
struck  in  the  face  by  a  drinking  glass,  thrown  by  a 
patron.  The  bartender  did  not  provoke  the  assault. 
Held  that  the  injury  arose  out  of  the  employment,  as 
such  an  occurrence  is  a  natural  incident  to  operating 

a  saloon.    We  cite  these  cases,  not  that  they  are 
4.     entirely  in  point  here,  but  rather  as  illustrative 

of  the  spirit  in  which  workmen's  compensation 
acts  are  interpreted.  Being  grounded  in  justice  and 
economically  sound,  courts  construe  them  liberally  in 
favor  of  the  employe.  Milwaukee  V.  Miller  (1913) ,  154 
Wis.  652,  144  N.  W.  188,  L.  R.  A.  1916A  1,  Ann.  Cas. 
1915B  847;  Wendt  V.  Industrial  Ins.  Commission 
(1914),  80  Wash.  Ill,  141  Pac.  311;  Coakley's  Case 
(1913) ,.216  Mass.  71,  102  N.  E.  930,  Ann.  Cas.  1915A 
867. 

The  facts  in  McNicol's  Case,  supra,  were  as  follows : 
McNicol,  while  performing  his  duties  as  an  employe, 

was  assaulted  by  McCarthy,  a  fellow  workman, 
1.    causing  injuries  from  which  he  died.    McCarthy 

was  in  the  habit  of  drinking  to  intoxication,  and 
when  intoxicated  was  quarrelsome  and  unsafe  to  be  per- 
mitted to  work  with  his  fellows,  all  of  which  was  known 
to  the  employer.  He  was  in  a  drunken  frenzy  at  the 
time.  It  was  held  that  the  facts  sustained  a  finding 
that  the  injury  arose  out  of  the  employment,  the  court 
saying:     "A  natural  result  of  the  employment  of  a 
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peaceable  workman  in  company  with  a  choleric  drunk- 
ard might  have  been  found  to  be  an  attack  by  the  lat- 
ter upon  his  companion.  The  case  at  bar  is  quite  dis- 
tinguishable from  a  stabbing  by  a  drunken  stranger, 
a  felonious  attack  by  a  sober  fellow  workman,  or  even 
rough  sport  or  horseplay  by  companions  who  might 
have  been  expected  to  be  at  work."  *  The  court  proceeds 
to  base  the  decision  upon  the  "causal  connection  be- 
tween the  injury  of  the  deceased  and  the  conditions 
under  which  the  defendant  required  him  to  work." 

Although,  in  the  foregoing  case,  the  horseplay  cases 
are  apparently  distinguished  by  a  general  reference,  we 
fail  to  see  the  distinction  under  the  facts  of  the  case  at 
bar.  We  are  not  dealing  here  with  a  sporadic,  occa- 
sional or  unanticipated  use  of  the  air  hose  in  play.  It 
had  become  a  habit  here  for  the  employes  to  turn  the 
hose  against  one  another.  That  the  habit  was  a  peril- 
ous one,  see  the  following,  where  similar  accidents  oc- 
curred: Federal  Rubber  Mfg.  Co.  v.  Havolic,  supra; 
Galveston,  etc.,  R.  Co.  v.  Currie  (1906),  100  Tex.  136, 
96  S.  W.  1073, 10  L.  R.  A.  (N.  S.)  367;  Ballard's  Admx. 
v.  Louisville,  etc.,  R.  Co.  (1908),  128  Ky.  826,  110  S. 
W.  296,  16  L.  R.  A.  (N.  S.)  1052.  The  employer,  with 
knowledge  of  the  facts,  permitted  such  practice  to  con- 
tinue. It  was  within  his  power  to  have  prohibited  it. 
By  failing  to  dp  so,  it  became  an  element  of  the  condi- 
tions under  which  the  employe  was  required  to  work. 
The  employe  here,  while  pursuing  his  labors,  became  the 
victim  of  such  custom  resulting  in  the  loss  of  his  life. 
It  would  seem  that  it  should  have  been  anticipated  that 
the  natural  result  of  the  application  of  a  current  of  air 
rushing  under  tremendous  pressure  from  the  nozzle  of 
a  hose  against  a  human  body,  would  be  the  loss  of  an 
eye,  the  destruction  of  an  ear,  or  some  such  accident  as 
here.  In  order  that  an  injury  may  be  held  to  arise  out 
of  the  employment,  however,  "it  need  not  have  been 
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foreseen  or  expected,  but  after  the  event  it  must  ap- 
pear to  have  had  its  origin  in  a  risk  connected  with  the 
employment,  and  to  have  flowed  from  that  source  as  a 
rational  consequence."    McNicol's  Case,  supra. 

To  the  question  submitted  to  us,  as  we  have  inter- 
preted it,  we  respond  that  under  the  facts  the  injury 
and  death  involved  arose  out  of  the  employment  within 
the  meaning  of  the  Workmen's  Compensation  Act.  In 
so  responding,  certain  facts  control  us,  as  that  the 
use  of  the  air  here  as  indicated  had  become  a  habit,  the 
empldyer  through  his  superintendent  having  knowledge 
thereof,  and  the  injured  workman  at  the  time  not  par- 
ticipating therein,  but  being  engaged  in  performing 
his  duties. 

Note. — Reported  in  116  N.  E.  324.  Workmen's  compensation: 
what  is  an  injury  or  personal  injury  within  meaning  of  acts,  Ann. 
Cas.  1915C  921;  meaning  and  effect  of  words  "injuries  arising 
out  of  and  in  course  of  the  employment,"  L.  R.  A.  1916A  40,  232. 


In  re  Henderson. 

[No.  9,946.    Filed  June  1, 1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struction.— Surgical  and  Hospital  Service. — Determining  Neces- 
sity.— Under  §25  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  providing  that  the  employer  shall  furnish  an  at- 
tending physician  for  an  injured  employe  for  thirty  days  fol- 
lowing the  injury,  and  thereafter  at  the  employer's  option,  "pro- 
vided, however,  unless  otherwise  ordered  by  the  Industrial  Board 
and  in  addition  such  surgical  and  hospital  service  and  supplies 
as  may  be  deemed  necessary  by  said  attending  physician,  or 
the  Industrial  Board,"  the  proviso  is  primarily  a  limitation  or 
qualification  on  what  precedes,  and  this  section  lodges  in  the 
board  and  the  attending  physician  all  the  authority  therein 
given  to  determine  the  necessity  for  surgical  and  hospital  serv- 
ice and  supplies,    p.  585. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struction.— Surgical  and  Hospital  Service. — Authority  to  Fur- 
nish.— Under  §25  of  the  Workmen's  Compensation  Act,  Acts 
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1915  p.  392,  providing  that  the  employer  shall  furnish  an  at- 
tending physician  for  an  injured  employe  for  thirty  days  fol- 
lowing the  injury,  and  thereafter  at  the  employer's  option,  and 
in  addition  such  surgical  and  hospital  service  and  supplies  as 
deemed  necessary  by  the  attending  physician  or  Industrial  Board 
there  is  no  authority  to  furnish  the  surgical  and  hospital 
service  and  supplies  at  the  expense  of  the  employer  except 
during  the  thirty-day  period,  and  during  such  time  thereafter 
as  the  employer  at  his  election  furnishes  a  physician,    p.  588. 

3.  Master  and  Servant. — Workmen9 8  Compensation  Act. — Con- 
struction.— Necessity  for  Surgical  and  Hospital  Service. — De- 
termination.— Section  25  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  requiring  the  employer  to  furnish  an  injured 
employe  such  surgical  and  hospital  service  and  supplies  as  may 
be  deemed  necessary  by  the  attending  physician  or  the  Indus- 
trial Board,  leaves  with  the  board  the  final  determination  of 
whether  such  surgical  and  hospital  services  and  supplies  be 
furnished;  and,  if  the  attending  physician  fail  or  refuse  to 
furnish,  when  authorized  to  do  so,  the  necessary  surgical  hos- 
pital service,  or  the  board  should  deem  the  services  furnished 
unsatisfactory  or  inadequate,  it  may  direct  the  furnishing  of 
such  surgical  and  hospital  services  as  it  adjudges  to  be  proper 
and  necessary  under  the  circumstances,  and  the  board  may  re- 
quire the  acceptance  of  such  services  by  the  injured  employe, 
subject  to  the  condition  that  during  his  refusal  to  accept  the 
services  he  will  be  deprived  of  compensation  provided  in  the  act. 
p.  591. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Sur- 
gical and  Hospital  Services. — Powers  of  Industrial  Board, — 
Under  §25  of  the  Workmen's  Compensation  Act,  Acts  1915  p. 
392,  providing  that  the  employer  shall  furnish  an  attending 
physician  for  an  injured  employe  for  thirty  days  following  the 
injury,  and  thereafter  at  the  employer's  option,  "provided, 
however,  unless  otherwise  ordered  by  the  Industrial  Board  and 
in  addition  such  surgical  and  hospital  service  and  supplies  as 
may  be  deemed  necessary  by  said  attending  physician,  or  the 
Industrial  Board,"  the  board  may  relieve  the  employer  from 
furnishing  an  attending  physician  during  the  first  thirty  days 
if  in  its  judgment  such  service  is  unnecessary  in  the  particular 
case,  and  it  may,  on  proper  showing,  relieve  the  employe  from 
the  necessity  of  accepting  the  physician  and  services  furnished, 
p.  592. 

5.  Master  and  Servant. — Workmen's  Compensation  Act. — Med- 
ical and  Surgical  Services. — Liability. — Under  §25  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  providing  that  the 
employer  shall  furnish  an  attending  physician  for  an  injured 
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employe  for  thirty  days  following  the  injury,  and  thereafter 
at  the  employer's  option,  ''provided,  however,  unless  otherwise 
ordered  by  the  Industrial  Board  and  in  addition  such  surgical 
and  hospital  service  and  supplies  as  may  be  deemed  necessary 
by  said  attending  physician,  or  the  Industrial  Board/'  if  an 
emergency  arises  for  either  of  the  services  provided  for  in  the 
act  at  a  time  when  it  is  required  to  be  rendered,  the  employer 
by  mere  delay  in  rendering  the  service  cannot  escape  liability 
for  any  service  which  should  and  could  have  been  rendered 
within  the  period  during  which  the  act  makes  it  his  duty  to 
perform  it;  hence,  if  the  board  is  of  the  opinion  that  the  evi- 
dence shows  that  the  emergency  for  the  amputation  of  an  em- 
ploye's foot  arose  before  the  expiration  of  the  thirty-day  period, 
and  that  the  amputation  should  and  could  have  been  performed 
before  the  expiration  thereof,  and  that  the  employer  was  re- 
sponsible for  the  delay  that  prevented  the  amputation  before 
such  expiration,  the  board  can  hold  the  employer  liable  for 
any  surgical  or  hospital  service  and  supplies  that  were,  or 
might  have  been,  furnished  within  such  thirty-day  period, 
though  not  provided  until  thereafter,  and  the  board's  determina- 
tion of  the  question  of  fact  is  conclusive,    p.  593. 

From  the  Industrial  Board  of  Indiana. 

Certified  Question  of  Law. 

Proceeding  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Henderson.  Question  of  law  cer- 
tified by  the  Industrial  Board.     Question  answered. 

Hottel,  C,  J. — The  appellant,  Industrial  Board, 
under  §61  of  the  Indiana  Workmen's  Compensation 
Act  (Acts  1915  p.  392),  has  certified  for  our  determi- 
nation a  question  of  law  based  upon  the  following  state- 
ment of  facts :  "On  the  16th  day  of  October,  1916,  A 
was  in  the  employment  of  B  at  an  average  weekly  wage 
of  $14.75 ;  that  on  said  date  the  employe,  while  engaged 
in  the  discharge  of  the  duties  of  his  employment,  re- 
ceived a  personal  injury  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  requiring  and  re- 
sulting in  the  amputation  of  the  left  foot  through  the 
metatarsal  bones ;  that  the  employer  had  actual  knowl- 
edge of  the  accident  at  the  time  that  it  occurred,  called 
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an  attending  physician  and  sent  the  employe  to  a  hos- 
pital; that  the  employer  had  insured  his  compensation 
liability;  that  for  some  reason  the  employe's  foot  did 
not  heal  at  the  point  of  amputation  and  the  employe  had 
not  recovered  therefrom  at  the  expiration  of  the  first 
thirty  days  from  the  injury;  that  on  the  28th  day  after 
the  employe's  injury  both  the  employer  and  its  insur- 
ance carrier  served  written  notice  upon  the  attending 
physician  and  upon  the  hospital  that  the  employer 
would  not  be  liable  for  any  surgical  and  hospital  serv- 
ices after  the  expiration  of  thirty  days  from  the  date 
of  the  injury;  that  at  said  time  gangrene  had  devel- 
oped in  the  employe's  foot,  which  made  both  surgical 
and  hospital  services  and  supplies  absolutely  necessary 
after  the  expiration  of  the  first  thirty  days  from  the 
date  of  injury;  that  the  employe's  condition  was  such 
at  said  time  that  he  could  not  be  removed  from  the 
hospital ;  that  in  order  to  save  the  employe's  life  it  was 
then  evident  that  it  would  be  necessary  within  the 
course  of  four  or  five  days  to  amputate  the  left  foot 
above  the  ankle  joint;  that  on  the  29th  day  after  the 
injury  the  employe  filed  his  written  application  with 
the  Industrial  Board  setting  up  the  foregoing  facts  and 
asking  the  board  to  make  an  order  requiring  the  em- 
ployer to  continue  the  surgical  and  hospital  services 
and  supplies  beyond  the  first  thirty  days  after  his  in- 
jury." 

The  question  of  law  which  we  are  asked  to  determine 
is  whether  upon  the  foregoing  facts  the  Industrial 
Board  has  authority  under  the  act,  supra,  "to  require 
said  employer  to  continue  surgical  and  hospital  serv- 
ices and  supplies  after  the  expiration  of  the  first  thirty 
days  from  the  date  of  the  injury." 

The  disposition  of  this  question  involves  an  inter- 
pretation and  construction  of  §25  of  said  act,  which 
provides  as  follows:     "During  the  thirty  days  after 
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an  injury  the  employer  shall  furnish  or  cause  to  be  fur- 
nished free  of  charge  to  the  injured  employe,  and  the 
employe  shall  accept,  and  during  the  whole  or  any  part 
of  the  remainder  of  his  disability  resulting  from  such 
injury,  the  employer  may,  at  his  own  option,  continue 
to  furnish  or  cause  to  be  furnished,  free  of  charge  to 
the  injured  employe,  and  the  employe  shall  accept, 
an  attending  physician;  provided,  however,  unless 
otherwise  ordered  by  the  Industrial  Board,  and  in  addi- 
tion such  surgical  and  hospital  service  and  supplies  as 
may  be  deemed  necessary  by  said  attending  physician, 
or  the  Industrial  Board. 

"The  refusal  of  the  employe  to  accept  such  service 
when  provided  by  the  employer  shall  bar  said  employe 
from  further  compensation  until  such  refusal  ceases, 
and  no  compensation  shall  at  any  time  be  payable  for 
the  period  of  suspension  unless  in  the  opinion  of  the 
Industrial  Board  the  circumstances  justify  the  refusal, 
in  which  case  the  board  may  order  a  change  in  the  med- 
ical or  hospital  service. 

"If  in  an  emergency  on  account  of  the  employer's  fail- 
ure to  provide  the  medical  care  for  the  first  thirty  days, 
as  herein  specified,  or  for  other  good  reason,  a  phys- 
ician other  than  that  provided  by  the  employer  is  called 
to  treat  the  injured  employe  during  the  first  thirty 
days,  the  reasonable  cost  of  such  service  shall  be  paid 
by  the  employer  subject  to  the  approval  of  the  Indus- 
trial Board." 

It  will  be  observed  that  the  provision  for  "surgical 

and  hospital  service  and  supplies"  provides  such  service 

"in  addition"  to  the  service  of  the  attending 

1.  physician,  and  the  authority  to  determine  the 
necessity  for  such  former  service  is  lodged  in  the 
attending  physician  and  the  Industrial  Board,  and  is 
found  only  in,  or,  to  be  more  accurate,  immediately  fol- 
lowing, the  proviso  which  attempts  to  give  such  board 
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some  discretion  in  the  matter  of  the  furnishing  of  the 
attending  physician.  The  language  of  said  section  and 
the  proviso  therein,  and  the  position  of  said  proviso 
makes  the  section  seem  ambiguous,  so  that  it  is  hard 
to  determine  just  what  the  legislature  intended  or  had 
in  mind  in  the  matter  of  providing  for  hospital  service 
and  supplies.  There  is,  however,  nothing  in  the  lan- 
guage of  the  act  that  would  warrant,  or  in  any  sense 
justify,  an  interpretation  or  construction  of  the  sec- 
tion which  would  permit  the  proviso  to  in  any  way  af- 
fect or  qualify  any  part  of  the  section  which  follows  it, 
except  as  hereinafter  indicated.  In  other  words,  the 
language  "provided,  however,  unless  otherwise  ordered 
by  the  Industrial  Board"  is  primarily  a  limitation  or 
qualification  on  what  precedes  it,  and  the  connection  and 
meaning  of  what  follows  is  probably  made  more  clear 
by  omitting  it. 

While  the  language  of  said  section,  however  read, 
may  be  ambiguous  and  uncertain  as  to  the  discretionary 
authority  and  power  intended  by  the  legislature  to  be 
lodged  in  said  board  in  the  matter  of  requiring  the  em- 
ployer to  furnish  an  attending  physician  beyond  the 
thirty-day  period  provided  in  said  section,  it  seems  to 
us  that  said  language  leaves  no  room  for  doubt  that  the 
legislature  intended  by  said  section  to  lodge  in  said 
board  and  the  attending  physician  all  the  authority  and 
power  therein  given  and  conferred  in  the  matter  of  de- 
termining the  necessity  for  "surgical  and  hospital  serv- 
ice and  supplies."  Such  an  interpretation  of  said  sec- 
tion is  at  least  consistent  with  its  language,  when  read 
without  the  proviso,  and  is  in  perfect  accord  and  har- 
mony with  the  spirit  and  purpose  of  the  act  when  read 
and  considered  in  its  entirety.  This  is  so  because  it 
was  certainly  within  the  clear  purpose  and  intent  of  the 
legislature  in  the  passage  of  said  act,  both  in  the  in- 
terest of  the  injured  employe  and  in  the  interest  of  the 
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employer,  through  whom  it  was  contemplated  and  an- 
ticipated that  the  public  generally  should  be  made  to 
help  bear  the  burden  resulting  from  the  injuries  to 
employes,  that  the  injured  employe  should  have  prompt 
and  efficient  surgical  and  hospital  service  and  atten- 
tion, to  the  end  that  the  seriousness  of  the  consequences 
of  his  injury,  both  in  extent  and  duration,  *  should  be 
reduced  to  a  minimum;  and  certainly  no  one  would  be 
better  qualified  to  judge  or  say  when  such  services  were 
needed  than  the  attending  physician.  Milwaukee  v. 
Miller  (1913),  154  Wis.  652,  144  N.  W.  188,  L.  R.  A. 
1916A  1,  Ann.  Cas.  1915B  847. 

It  is  also  manifest  from  the  act,  when  read  in  its 
entirety,  that  the  legislature,  having  in  mind  the  neces- 
sity for  a  fair  and  just  administration  of  said  act  by 
a  disinterested  board,  which  would  protect  alike  the 
interested  parties  and  the  State  or  the  public,  created 
the  Industrial  Board  and  clothed  it  with  such  discre- 
tionary supervising  authority  and  control  as  was 
thought  necessary  for  the  purposes  indicated. 

That  the  legislature  had  in  mind  the  interests  of  the 
employer — through  whose  agency  the  public  is  sup- 
posed to  be  protected — as  well  as  those  of  the  injured 
employe,  is  evidenced  by  the  fact  that  said  section  gives 
to  such  employer  the  right  to  furnish  an  attending  phys- 
ician of  his  own  choosing  and  requires  the  employe  to 
accept  such  physician,  subject  to  the  condition  that  if 
he  refuses,  without  sufficient  cause,  the  board  may  deny 
him  the  compensation  provided  by  the  act  in  question 
during  the  period  of  his  refusal.  The  wisdom  and  fair- 
ness of  such  a  provision  as  that  just  indicated  is  justi- 
fied in  other  jurisdictions  upon  the  ground  that  the 
employer  is  interested  in  a  speedy  and  complete  recov- 
ery of  the  injured  party  in  order  that  it  may  be  relieved 
from  payment  of  compensation  at  the  earliest  moment 
possible.    Milwaukee  V.  Miller,  supra;  Keigher  V.  Gen- 
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eral  Electric  Co.  (1916),  173  App.  Div.  207,  158  N.  Y. 
Supp.  939. 

The  same  reasoning  authorizes  the  conclusion  that  a 
physician  furnished  by  the  employer  would,  in  the  in- 
terest of  such  employer,  as  well  as  of  the  employe, 
wisely  use  the  discretion  lodged  in  him,  in  the  matter  of 
determining  the  surgical  and  hospital  service  and  sup- 
plies necessary  in  the  particular  case,  to  the  end  that 
the  effects  of  the  injury  might  be  reduced  to  a  mini- 
mum, and  the  disability  removed  at  the  earliest  moment 
possible.  However,  to  safeguard  and  protect  the  in- 
jured employe  and  guard  against  the  possibility  of  any 
abuse  that  might  result  from  a  discretion  lodged  wholly 
in  a  physician  selected  by  the  employer,  the  Industrial 
Board,  by  said  section,  is  likewise  given  discretion  and 
authority  in  the  matter  of  determining  when  and  what 
surgical  and  hospital  service  and  supplies  are  deemed 
necessary.  This  brings  us  to  what  seems  to  be  the 
most  difficult  phase  of  the  question  presented  for  our 
consideration. 

We  have  held,  and  correctly  so  we  think,  that  what- 
ever authority  is  given  by  the  section  in  question  in  the 
matter  of  determining  when  surgical  and  hos- 

2.  pital  service  and  supplies  may  be  required  in  the 
particular  case,  is  lodged  wholly  with  the  attend- 
ing physician  and  Industrial  Board.  We  now  inquire 
when  and  to  what  extent  such  authority  is  given  to  such 
physician  and  board.  It  will  be  seen  that  such  section 
provides  for  the  furnishing  by  the  employer  of  an  at- 
tending physician  in  two  instances  only,  viz.,  during  the 
thirty-day  period  when  he  is  required  to  furnish  such 
physician,  and  thereafter  when  he  may  at  his  option 
furnish  such  physician.  The  additional  service  of  a 
surgeon  and  hospital  are  limited  to  said  periods  and 
conditions.     There  is  no  authority  to  furnish  the  lat- 
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ter  service  except  during  the  period  of  the  attendance 
of  the  physician,  furnished  as  indicated. 

If  during  the  first  thirty  days  after  the  injury  the 
employer  furnishes  such  physician,  or,  without  cause, 
fails  to  furnish  such  physician,  in  either  event  the  at- 
tending physician  or  the  Industrial  Board  may  during 
such  period  require  surgical  and  hospital  services  for 
which  the  employer  may  be  properly  charged.  How- 
ever, after  the  thirty-day  period  no  obligation  rests  on 
the  employer  to  furnish  an  attending  physician,  and  in 
our  judgment  the  board  has  no  authority  or  discretion- 
ary power  by  which  it  may  require  such  a  service  after 
the  expiration  of  said  period,  and  hence,  unless  the  em- 
ployer  elects  to  furnish  such  attending  physician,  the 
power  of  such  board  to  require  surgical  and  hospital 
service  and  supplies  ends  with  the  expiration  of  said 
thirty-day  period.  If,  however,  the  employer,  believ- 
ing that  he  may  hasten  the  recovery  of  the  injured  em- 
ploye, and  shorten  the  period  of  the  disability  for  which 
he  will  be  required  to  pay  compensation,  or  if  for  any 
other  proper  reason,  such  employer  elects  to  furnish 
such  physician,  he  may  do  so,  in  which  case  said  sec- 
tion requires  the  acceptance  of  such  service  on  the  part 
of  the  injured  employe.  This  provision  was  unnec- 
essary in  so  far  as  it  attempts  to  confer  upon  the  em- 
ployer the  right  to  voluntarily  furnish  said  service.  The 
presence,  however,  of  said  provision  in  said  section  is 
to  our  mind  an  express  recognition  by  the  legislature 
that  a  situation  might  arise  where  the  employer  would 
be  convinced  that  a  more  speedy  recovery  of  the  em- 
ploye and  a  shortening  of  the  period  of  compensation 
might  result  by  continuing  the  service  of  the  attending 
physician ;  and  hence  that  in  his  own  interests  such  em- 
ployer might  desire  to  voluntarily  continue  to  furnish 
such  service  beyond  the  period  in  which  he  was  required 
to  furnish  it;  that  while  the  employer  might,  without 
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the  act,  voluntarily  tender  such  service,  it  would  avail 
him  nothing  unless  the  employe  would  accept  it;  and 
hence  the  main  purpose  of  the  provision  doubtless  was 
to  require  the  acceptance  of  such  service  by  the  em- 
ploye when  voluntarily  tendered  by  the  employer.  In 
such  provision  there  may  have  also  been  a  purpose  and 
intent  to  give  such  right  to  the  employer  with  a  view  of 
making  the  expense,  when  so  incurred,  a  proper  item  of 
charge  against  the  insurance  provided  for  in  said  act. 
However,  whatever  may  have  been  the  purpose  and  in- 
tent of  such  provision,  we  think  it  manifest  that  during 
the  continuance  of  the  service  of  such  attending  phys- 
ician, furnished  and  accepted  under  said  provision,  both 
he  and  the  Industrial  Board*  are  given  the  right  to  de- 
termine the  necessity  for  hospital  and  surgical  service 
and  supplies.  It  seems  to  us  that  this  must  be  so,  be- 
cause the  only  theory  upon  which  the  provision  requir- 
ing the  employe  to  accept  the  services  of  the  physician 
tendered  by  the  employer  is  that  above  indicated.  The 
court  must  assume  that  it  is  upon  such  theory  that  the 
employer  voluntarily  continues  to  furnish  such  service. 
By  continuing  to  furnish  the  service  he  recognizes  its 
necessity  and  expresses  a  desire  that  it  be  accepted  in 
his  interests  as  well  as  in  the  interests  of  the  employe. 
He  thereby  asks  for  and  obtains,  it  may  be,  a  forced 
acceptance  of  the  service;  and  hence  should  be  held  to 
acquiesce  in  all  that  such  a  service,  wisely  and  properly 
rendered,  carries  with  it,  including  any  surgical  or  hos- 
pital service.  He  asks  and  obtains  the  acceptance  of 
the  service  of  the  physician,  knowing  that  the  law  under 
which  it  is  obtained  lodges  in  the  physician,  and  the 
Industrial  Board,  under  whose  supervision  he  must  act, 
the  power  and  authority  to  require  such  surgical  and 
hospital  service  and  supplies  as  either  may  deem  nec- 
essary. It  therefore  would  seem  to  follow  as  a  mat- 
ter of  course  that  the  legislature  intended  that  so  long 
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as  the  employer  continues  to  exercise  the  option  which 
the  statute  gives  to  Kim — to  voluntarily  furnish  the  in- 
jured employe  a  physician — if  either  such  physician  or 
the  Industrial  Bofird  should  determine  that  any  surgical 
or  hospital  service  or  supplies  are  necessary  in  such 
case,  the  employer  should  be  liable  therefor.    In  this 

connection  it  should  be  stated  that  the  language 
3.    of  said  section,  when  considered  in  its  entirety, 

and  when  read  in  the  light  of  other  provisions 
of  the  act,  evidences  an  intention  on  the  part  of  the 
legislature  to  leave  with  said  board,  within  the  limits 
indicated,  the  final  determination  of  whether  said  sur- 
gical and  hospital  services  and  supplies  be  furnished; 
that  is  to  say,  if  the  attending  physician  should,  in 
either  of  the  cases  supra,  where  we  have  said  he  was 
authorized  to  do  so,  fail  or  refuse  to  furnish  the  nec- 
essary surgical  or  hospital  service,  or  should  furnish  a 
service  which  such  board  regards  as  unsatisfactory  or- 
inadequate,  under  the  facts  and  circumstances  of  the 
particular  case,  the  board  is  given  a  supervising  dis- 
cretion and  authority  to  permit  or  direct  the  furnishing 
of  the  surgical  and  hospital  service  that  it  thinks  proper 
and  necessary  under  the  facts  of  the  case,  and  its  de- 
termination of  the  question  binds  the  employer  to  pay 
for  such  service. 

Likewise,  if  the  employe  refuses  to  accept  the  service 
in  either  of  the  cases  indicated,  the  board  has  author- 
ity, on  proper  application  and  showing,  to  determine 
whether  such  refusal  is  justified  and  if  it  deems  proper 
may  require  his  acceptance  thereof,  subject  to  the  con- 
dition that  during  the  continuance  of  his  refusal  to  ac- 
cept such  service  he  will  be  deprived  of  the  compen- 
sation provided  in  said  act.  We  assume  also  that,  even 
though  the  attending  physician,  in  the  cases  indicated, 
had  determined  that  such  service  was  necessary,  the 
board  might,  on  proper  application  and  showing  by  the 
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employer,  determine  to  the  contrary,  and  thereby  re- 
lieve the  employer  from  liability  for  any  such  service 
furnished  after  the  board  had  so  determined. 

Recurring  to  the  effect  of  said  proviso  in  said  act, 
we  think  its  only  effect  is  to  recognize  and  apply  to  the 

preceding  provisions  of  said  section  the  general 
4.     supervising  power,  herein  indicated  as  lodged  in 

said  Industrial  Board  and  makes  more  certain 
the  intent  of  the  legislature  to  clothe  the  board  with  the 
authority  to  determine  whether  there  is  an  occasion  or 
necessity  for  an  attending  physician  during  the  whole 
or  any  part  of  the  thirty-day  period,  during  which  the 
section  requires  such  service  to  be  furnished,  and 
whether  the  employe  shall  be  required  to  accept  the 
physician  furnished  by  such  employer  during  or  after 
the  thirty  days.  In  other  words,  it  seems  to  us  to 
clearly  appear  from  said  section,  when  read  in  its  en- 
tirety and  interpreted  in  connection  with  and  in  the 
light  of  other  sections  of  the  act,  that  it  was  intended 
that  the  board  should  have  the  power  to.relieve  both  em- 
ployer and  employe  from  any  hardship  that  might  re- 
sult from  the  mandatory  features  of  said  section ;  that 
is,  the  employer  might  be  relieved  from  furnishing  an 
attending  physician  during  the  first  thirty  days  if  in 
the  judgment  of  the  board  such  service  was  unneces- 
sary in  the  particular  case,  and  on  the  other  hand,  the 
employe  might  on  proper  showing  be  relieved  from  ac- 
cepting the  physician  furnished  by  the  employer, 
whether  furnished  during  the  thirty-day  period  or  vol- 
untarily furnished  thereafter.  Such  is  the  extent  of 
the  discretionary  power  conferred  on  the  board  by  said 
proviso,  and,  as  before  indicated,  the  proviso  has  no 
effect  on  the  provisions  which  follow  it  authorizing 
the  furnishing  of  surgical  and  hospital  service,  except 
as  it  may  tend  to  show  the  general  intent  on  the  part 
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of  the  legislature  to  lodge  in  the  board  the  discretionary 
and  supervisory  authority  and  power.  To  the  extent 
that  any' surgical  and  hospital  service  is  authorized  by 
said  act,  such  discretionary  power  to  supervise  it  is 
lodged  in  the  board,  regardless  of  said  proviso. 

In  view  of  the  facts  submitted  in  this  case,  indicated 

supra,  we  deem  it  proper  to  say  that,  if  an  emergency 

arose  for  either  of  the  services  provided  for  in 

5.  said  act  at  a  time  when  the  same  was  required 
to  be  rendered  under  said  act,  the  employer  by 
mere  delay  in  rendering  the  service  could  not  escape 
liability  for  any  service  which  should  have  been  and 
could  have  been  rendered  within  the  period  during 
which  the  act  makes  it  his  duty  to  perform  the  service. 

So,  if  in  this  case  the  Industrial  Board  is  of  the  opin- 
ion that  the  evidence  before  it  shows  that  the  emer- 
gency for  the  amputation  of  the  employe's  foot  arose 
before  the  expiration  of  said  thirty-day  period,  and 
that  the  amputation  should  have  been  and  could  have 
been  performed  before  the  expiration  thereof,  and  that 
the  employer  was  responsible  for  the  delay  that  pre- 
vented the  amputation  before  the  expiration  of  such  pe- 
riod, the  board  would  be  authorized,  under  the  section 
cf  the  act  in  question,  in  holding  the  employer  liable  for 
any  surgical  or  hospital  service  and  supplies  that  were 
in  fact  furnished  or  might  have  been  furnished  within 
said  period,  notwithstanding  the  employer's  said  notice, 
and  notwithstanding  such  service  may  not  have  been  in 
fact  furnished  until  after  the  expiration  of  said  period. 
The  board's  determination  of  the  question  of  fact  is, 
under  said  act,  conclusive  and  binding  on  this  court. 
Except  as  indicated,  the  Industrial  Board  has  no  dis- 
cretionary power  or  authority  in  the  matter  of  holding 
the  employer  liable  for  the  service  involved. 

Vol.  64—38 
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Caldwell,  Felt,  Batman  and  Dausman,  JJ.,  concur. 
Ibach,  P.  J.,  dissents. 

Note. — Reported  in  116. N.  E.  315.  Workmen's  compensation: 
allowance  to  injured  employe  for  medical  and  hospital  services, 
L.  R.  A.  1917D  178. 


In  re  Kelley. 

[No.  9,948.    Filed  June  1,  1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Med- 
ical Services. — Liability  of  Insurer. — Under  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  an  employer  may  author- 
ize a  physician  to  continue  the  treatment  of  an  injured  employe 
beyond  the  first  thirty  days,  if  necessary  to  effect  a  cure,  and 
such  services  are  included  in  the  benefits  provided  by  the  act, 
and  an  insurer  under  a  policy  contracting  to  pay  all  benefits 
provided  by  the  law  for  physician's  fees,  etc,  may  be  held  liable 
therefor,    pp.  594, 598, 601. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struction.— The  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
should  be  liberally  construed  to  promote  the  ends  intended  to 
be  secured  by  its  enactment,  and  effect  should  be  given  to  all 
parts  of  the  statute,  when  possible,  in  harmony  with  the  spirit 
and  purpose  of  the  whole  act.    p.  598. 

3.  Insurance. — Workmen's  Compensation  Insurance. — Contract. 
— Construction. — A  carrier  of  compensation  insurance  contracts 
with  reference  to  all  the  provisions  of  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  and  is  bound  by  the  spirit  and 
purpose  of  the  law  as  well  as  by  the  letter  of  the  act.    p.  601. 

From  the  Industrial  Board  of  Indiana. 

Certified  Question  of  Law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  John  Kelley.  Question  of  law  certified 
by  the  Industrial  Board.     Question  answered. 

Felt,  J. — In  pursuance  of  the  provisions  of  §61  of 

the  Workmen's  Compensation  Act  (Acts  1915  p.  392), 

the  Industrial  Board  has  duly  submitted  to  this 

1.    court  a  statement  of  facts  and  a  question  of  law 

as  follows: 
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Statement  of  facts :  "That  on  the  12th  day  of  July, 
1916,  A  was  in  the  employment  of  B  at  an  average 
weekly  wage  of  $13.50;  that  on  said  date  the  employe 
received  a  very  severe  personal  injury  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment 
with  the  employer;  that  the  employer  had  actual  per- 
sonal knowledge  of  the  said  injury  at  the  time  that  it 
occurred  and  employed  C,  a  licensed,  practicing  phys- 
ician, to  treat  the  employe's  injuries ;  that  among  other 
complications  arising  from  said  injury  blood  poisoning 
set  in ;  that  at  the  expiration  of  thirty  days  from  the  in- 
jury the  employe  was  in  such  a  serious  condition  that 
continued  medical  treatment  was  absolutely  necessary 
in  order  to  save  his  life ;  that  B,  the  employer,  expressly 
ordered  and  directed  the  physician  C  to  continue  the 
treatment  of  A  until  he  was  recovered  from  said  in- 
jury; that  at  the  time  of  said  accidental  injury  D  was 
the  compensation  insurance  carrier  of  B ;  that  D's  pol- 
icy of  insurance  issued  to  B  provides  that  the  insurer 
shall  assume  and  promptly  pay  for  and  in  behalf  of 
the  employer,  to  the  persons  entitled  thereto,  all  benefits 
provided  for  by  the  Indiana  Workmen's  Compensation 
Act,  for  physicians'  fees,  hospital  fees,  compensation 
and  burial  expenses;  that  immediately  prior  to  the  ex- 
piration of  the  first  thirty  days  from  the  injury  of  A, 
D  served  written  notice  upon  both  A  and  B  that,  as 
the  compensation  insurance  carrier,  it  would  not  pay 
for  any  treatment  of  A  beyond  the  first  thirty  days 
after  his  injury;  that  C  continued  the  treatment  of  A 
until  he  was  recovered  from  his  injury,  and  his  charge 
for  treatment  after  the  expiration  of  the  first  thirty 
days  is  $90,  which  is  admitted  by  all  parties  to  be  rea- 
sonable and  to  be  a  charge  that  prevails  in  the  com- 
munity in  which  the  employe  resided,  for  similar  treat- 
ment of  injured  persons  of  a  like  standard  of  living, 
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when  such,  treatment  is  paid  for  by  the  injured  per- 
son. 

"The  physician  has  filed  a  claim  for  $90  and  asks  the 
approval  of  it  as  against  both  the  employer  and  the 
insurance  carrier;  the  employer  consents  to  the  ap- 
proval but  the  insurance  carrier  denies  the  right  to 
have  the  claim  approved  as  against  it.  It  makes  no 
contention  as  to  the  right  to  have  a  proper  medical 
claim  approved  against  it.  In  fact,  it  expressly  states 
that  under  section  74  of  the  Indiana  Workmen's  Com- 
pensation Act  and  the  provisions  of  sections  65  and 
66,  such  a  claim  may  properly  be  made  against  both 
it  and  the  employer." 

"Certified  Question  of  Law.  Upon  the  facts  above 
stated  is  the  physician  entitled  to  have  his  claim  ap- 
proved as  against  the  compensation  insurance  carrier  V 

The  facts  are  clear  and  conclusive  that  the  employer 
expressly  authorized  the  physician  to  continue  the 
treatment  of  the  injured  employe  beyond  the  first 
thirty  days  following  the  injury,  if  necessary  to  effect 
a  cure,  and  they  are  equally  conclusive  that  to  effect  a 
cure  it  was  absolutely  necessary  to  so  continue  the 
treatment.  Therefore  the  facts  are  conclusive  and  per- 
mit of  but  one  inference,  viz.,  that  the  services  of  the 
physician  in  controversy  were  duly  authorized  by  the 
employer. 

Section  25  of  the  Workmen's  Compensation  Act,  in 
addition  to  providing  for  medical  services  to  be  fur- 
nished by  the  employer  "during  the  thirty  days  after 
an  injury,"  also  provides  that  "during  the  whole  or 
any  part  of  the  remainder  of  his  disability  resulting 
from  the  injury,  the  employer  may,  at  his  option,  con- 
tinue to  furnish  or  cause  to  be  furnished,  free  of  charge 
to  the  employe    *     *     *     an  attending  physician." 

The  policy  held  by  the  employer  provides  that  "the 
insurer  shall  assume  and  promptly  pay  for  and  in  be- 
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half  of  the  employer,  to  the  person  entitled  thereto  all 
benefits  provided  by  the  Indiana  Workmen's  Compen- 
sation Act  for  physicians  fees,  hospital  fees,  compensa- 
tion and  burial  expenses/'  If  the  services  of  the  phys- 
iciaij  rendered  beyond  the  first  thirty  days  after  the 
injury,  by  authorization  of  the  employer,  are  included 
in  the  benefits  provided  by  the  law  for  an  injured  em- 
ploye in* cases  like  the  one  under  consideration  it  is 
clear  that  the  language  of  the  policy  is  sufficiently  broad 
'  and  comprehensive  to  include  compensation  therefor. 
The  language  of  §25,  supra,  shows  that  the  employer 
in  voluntarily  continuing  to  furnish  a  physician  after 
the  first  thirty  days  had  expired  and  until  the  injured 
employe  had  recovered,  was  acting  within  the  purview 
of  the  statute.  Section  68  of  th^  act  provides  that: 
"Every  employer  under  this  act  shall  either  insure  or 
keep  insured  his  liability  hereunder  in  some  corpora- 
tion, association  or  organization  authorized  to  trans- 
act the  business  of  workmen's  compensation  insurance 
in  this  state,  or  shall  furnish,"  etc.  Section  73  pro- 
vides that  notice  to  or  knowledge  of  the  injury  on  the 
part  of  the  insured  shall  be  deemed  notice  or  knowl- 
edge on  the  part  of  the  insurer;  "and  that  the  insurer 
shall  in  all  things  be  bound  by  and  subject  to  the 
awards,  judgments  or  decrees  rendered  against  stich 
insured."  Section  74  is  as  follows:  "No  policy  of  in- 
surance against  liability  arising  under  this  act  shall  be 
issued  unless  it  contains  the  agreement  of  the  insurer 
that  it  will  promptly  pay  to  the  person  entitled  to  same 
all  benefits  conferred  by  this  act,  and  all  installments  of 
the  compensation  that  may  be  awarded  or  agreed  upon, 
and  that  the  obligation  shall  not  be  affected  by  any  de- 
fault of  the  insured  after  the  injury  or  by  any  default 
in  the  giving  of  any  notice  required  by  such  policy  or 
otherwise.  Such  agreement  shall  be  construed  to  be 
a  direct  promise  by  the  insurer  to  the  person  entitled  to 
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compensation  enforceable  in  his  name/'  Section  75 
provides  that:  "Every  policy  for  the  insurance  of  the 
compensation  herein  provided,  or  against  liability 
thereof,  shall  be  deemed  to  be  made  subject  to  the  pro- 
vision^ of  this  act," 

While  the  employer  would  be  liable  for  authorized 
services  independent  of  the  statute,  the  legislature  nev- 
ertheless incorporated  into  the  act  the  provision  recog- 
nizing the  voluntary  employment  of  physicians  by  em- 
ployers to  continue  treatment  of  injured  employes  be-» 
yond  the  period  of  the  first  thirty  days  after  the  in- 
jury, and  it  is  reasonable  to  believe  that  it  was  so  in- 
corporated to  serve  some  purpose  in  carrying  into  effect 
the  intent  of  the  legislature. 

Here  there  can  be  no  doubt  that  an  injured  employe, 
the  employer  and  the  insurance  carrier  are  all  within 
the  purview   of   the   act   under   consideration. 
2.    Such  being  the  case,  the  statute  should  be  lib- 
erally construed  to  promote  the  ends  intended  to 
be  secured  by  its  enactment.    Effect  should  be  given 
to  all  parts  of  the  statute  where  it  is  reasonably  possible 
so  to  do  in  harmony  with  the  spirit  and  purpose  of  the 
whole  act.    Fort  Wayne,  etc.,  Supply  Co.  v.  Pfeiffer 
(1915),  60  Ind.  App.  615,  624,  111  N.  E.  192;  Green- 
bush  Cemetery  Assn.  v.  Van  Natta  (1911),  49  Ind.  App. 
192,  198,  94  N.  E.  899;  Hyland  V.  RocheUe  (1913),  179 
Ind.  671,  676, 100  N.  E.  842,  845,  847. 

The  statute  provides  that  the  injured  employe  shall 
accept  the .  physician  voluntarily  furnished  by  his  em- 
ployer, and  subjects  him  to  certain  penalties  for 
1.    refusal  so  to  do,  unless  in  the  opinion  of  the  In- 
dustrial Board  such  refusal  was  reasonably  justi- 
fiable.   The  statute  makes  every  such  policy  of  insur- 
ance "subject  to  the  provisions"  of  the  act,  and  in  legal 
effect  a  "direct  promise  by  the  insurer,  to  the  person 
entitled  to  compensation  enforceable  in  his  name."    In 
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determining  whether  the  insurance  carrier  is  liable  in 
the  instant  case  we  are  to  view  the  contract  of  insur- 
ance not  only  as  evidenced  by  the  provisions  of  the 
policy  itself,  but  we  are  to  consider  the  provisions  of 
the  statute  and  the  purposes  of  its  enactment  as  enter- 
ing into  and  becoming  a  part  of  such  contract. 

The  statute  clearly  recognizes  the  fact  that  the  em- 
ployer is  interested  in  the  speedy  recovery  and  early  re- 
turn to  work  of  the  injured  employe ;  that  as  a  rule  the 
employer  is  equally,  if  not  better,  qualified  than  the 
employe  to  select  those  competent  to  render  the  neces- 
sary medical  or  surgical  assistance;  that  the  liability 
of  the  employer  under  the  act  is  not  in  the  nature  of  a 
penalty  imposed  upon  him,  not  is  the  assistance  pro- 
vided for  the  injured  employe  and  his  dependents  be- 
stowed as  an  act  of  charity.  Rather  the  plan  is  a  rec- 
ognition of  the  economic  truth  that  such  expense  is  a 
legitimate  element  of  the  cost  of  production  ultimately 
to  be  borne  by  the  consumers  of  the  product  or  by  so- 
ciety ;  that  the  employer  is  used  aS  the  first  and  neces- 
sary actor  in  the  execution  of  such  plan. 

The  spirit  and  purpose  of  the  act  not  only  recognize 
the  fact  that  the  employer  has  a  business  interest  in  the 
speedy  and  complete  recovery  of  an  injured  employe, 
to  the  end  that  he  may  return  to  his  work  at  the  earliest 
possible  date,  but  it  also  takes  cognizance  of  the  fact 
that  from  the  standpoint  of  economy  and  sound  busi- 
ness principles,  both  the  employer  and  the  insurance 
carrier  may  find  it  to  their  advantage  to  have  the  treat- 
ment of  an  injured  employe  continued  beyond  the  first 
thirty  days,  for  the  purpose  of  shortening  the  period 
during  which  compensation  would  have  to  be  paid  such 
employe,  and  in  many  instances  to  lessen  the  probabil- 
ity of  death  with  its  resulting  liability  under  the  act 
to  dependents  of  the  deceased  employe. 

With  these  observations  in  mind,  it  becomes  appar- 
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ent  in  exercising  the  option  of  providing  a  physician 
beyond  the  first  thirty  days  after  injury,  in  cases  of 
his  own  selection,  the  employer  may  be  actuated  by 
sound  business  principles,  which  operate  not  only  to 
the  advantage  of  the  injured  employe  but  also  to  the 
advantage  of  the  employer  and  likewise  in  many  in- 
stances to  the  advantage  of  the  insurance  carrier. 
Thus  it  will  be  seen  that,  while  the  employment  of  a 
physician  to  render  services  beyond  the  compulsory 
thirty  days  provided  by  the  statute  is  voluntary  on  the 
part  of  the  employer,  his  action  may  nevertheless  rest 
upon  purely  business  considerations,  entirely  independ- 
ent of  any  charitable  or  humanitarian  motives. 

The  legislature  apparently  recognized  the  difficulty 
of  fixing  an  arbitrary  limit  for  the  period  of  medical 
or  surgical  treatment  that  would .  be  satisfactory  and 
equitable  in  every  case  and  by  recognizing  such  volun- 
tary continuation  of  such  services  by  the  employer  in 
cases  appealing  to  his  judgment,  thereby  made  provi- 
sion to  encourage  afld  extend,  the  beneficial  results  in- 
tended to  be  secured  by  the  act,  beyond  the  compulsory 
provisions  of  the  law.  To  recognize  such  voluntary 
employment  and  to  link  it  up  with  other  provisions  of 
the  act  which  have  very  positive  and  definite  results 
depending  upon  the  acceptance  or  rejection  of  such  as- 
sistance by  the  employe,  was  evidently  intended  to  en- 
courage employers  to  further  the  practical  and  bene- 
ficial ends  sought  to  be  secured  by  such  law. 

We  then  have  a  statute  which  seeks  to  encourage  em- 
ployers to  carry  out  and  extend  the  beneficial  and  prac- 
tical results  made  possible  by  the  act,  and  it  would  be 
unreasonable  to  say  that  the  broad  and  comprehensive 
provisions  relating  to  insurance  were  not  intended  to 
cover  the  expense  or  liability  incurred  by  the  employer 
in  so  doing.  To  hold  otherwise  would  be  to  say  that 
the  legislature  intended  the  law  so  to  operate  but  did 
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not  intend  to  make  provision  for  the  employer  to  fully 
insure  his  business  and  provide  the  necessary  indemnity 
to  cover  his  liability  in  helping  to  carry  into  effect  and 
make  practical  and  efficient  the  Indiana  Workmen's 
Compensation  Act. 

The  broad  powers  conferred  upon  the  Industrial 
Board  are  ample  to  prevent  the  abuse  of  any  of  the  pro- 
visions of  the  law  applicable  to  insurance  carriers  as 
well  as  to  the  other  parties  concerned  in  its  practical 
operation.  Section  66  expressly  provides  that:  "All 
questions  arising  under  this  act,  if  not  settled  by  agree- 
ment of  the  parties  interested  therein  with  the  ap- 
proval of  the  t?oard  shall  be  determined  by  the  board 
except  as  otherwise  provided  for."  This  section  makes 
definite  the  general  supervisory  power  of  the  board  as 
evidenced  by  the  prevailing  tenor  of  the  act,  especially 
indicated  by  the  following  sections,  viz. :  §§22,  24,  25, 
27,  31,  32,  42,  43,  44,  45,  46,  55,  56,  57,  58,  59,  60, 

62,  68,  70  and  72.    The  insurance  carrier  con- 
3.    tracts  with  reference  to  all  the  provisions  of  the 

statute,  and  is  bound  by  the  spirit  and  purpose 
of  the  law  as  well  as  by  the  letter  of  the  act 

To  give  effect  to  this  law  and  secure  the  ends  that 
are  apparent  from  its  provisions,  considered  in  their 

entirety,  we  must  of  necessity  depart  from  the 
1.    rules  of  law  and  much  of  the  reasoning  employed 

in  dealing  with  negligence  cases.  The  purpose 
or  intent  of  this  law  is  different  from  that  which  ob- 
tains in  dealing  with  questions  of  duty  and  fault  and 
the  legal  right  to  recover  damages. 

Under  this  act  we  deal  with  facts  viewed  from  the 
humanitarian  standpoint  of  promoting  both  social  and 
economic  welfare  which  invoke  only  the  remedies  and 
afford  the  relief  provided  by  the  statute  independent  of 
other  laws.  So  far  as  we  have  ascertained  this  pre- 
cise question  has  not  been  decided  under  any  statute 
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substantially  like  the  act  now  under  consideration.  As 
we  interpret  the  law,  the  question  certified  to  this  court 
by  the  Industrial  Board  should  be,  and  is,  answered  in 
the  affirmative.  As  tending  by  analogy  to  support  the 
conclusion  announced,  we  cite  the  following:  1  Hon- 
nold,  Workmen's  Compensation  §§185,  193,  196,  198, 
199;  Milwaukee  V.  MMer  (1918),  154  Wis.  652,  144  N. 
W.  188,  L.  R.  A.  1916A  1,  Ann.  Cas.  1915B  847 ;  1  Brad- 
bury,  Workmen's  Compensation  958  et  seq. 

Note. — Reported  in  116  N.  E.  306.  Workmen's  compensation: 
allowance  for  hospital  and  medical  services  rendered  employe, 
L.  R.  A.  1917D  178,  Ann.  Cas.  1914C  86. 


In  re  Meyers. 

[No.  9,948A.    Filed  June  1,  1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  AcL— Com- 
pensation of  Physician. — Liability. — Evidence. — Sufficiency* — 
Where  the  employer  directed  a  physician  to  take  an  injured 
employe  "to  the  hospital,  give  him  close  attention  and  do  the 
best  you  can  for  him/'  and  the  employer  had  full  knowledge 
of  the  serious  nature  of  the  injury  and  that  it  was  being 
treated  beyond  the  thirty-day  period  specified  in  the  act,  the 
inference  was  warranted  that  the  physician  was  authorized  to 
continue  the  treatment  at  the  employer's  expense  so  long  as 
necessary  to  effect  a  cure  or  to  give  the  injured  person  every 
possible  chance  to  be  cured,    p.  603. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Ques- 
tions of  Fact. — Finding  of  Industrial  Board. — Conclusiveness. 
— The  determination  of  questions  of  fact  by  the  Industrial 
Board  is  conclusive,  and  the  Appellate  Court,  upon  the  cer- 
tification of  a  question  of  law,  is  only  warranted  in  deciding 
that  a  certain  inference  may  or  may  not  reasonably  be  drawn 
from  the  facts  stated,    p.  604. 

From  the  Industrial  Board  of  Indiana. 

Certified  Question  of  Law. 

Proceedings  under  the  Workmen's  Compensation  Act 
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in  the  matter  of  Henry  C.  Meyers.    Question  of  law 
certified  by  the  Industrial  Board.    Question  answered. 

Felt,  J.— The  Industrial  Board  of  the  State  of  In- 
diana has  duly  certified  to  this  court  a  question  of  law 

based  upon  a  statement  of  facts  which  is  as  f ol- 
1.    lows :     "That  on  the  15th  day  of  May,  1916,  E 

was  in  the  employment  of  F  at  an  average  weekly 
wage  of  $10.50 ;  that  on  said  date  E  received  a  personal 
injury  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  resulting  in  severe  third  degree 
burns  over  his  face,  head,  chest  and  hands;  that  F 
had  actual  personal  knowledge  of  said  injury  at  the 
time  that  it  occurred  and  employed  G  who  was  a  skilled 
licensed,  practicing  physician,  to  treat  the  injuries  of 
E,  and  said  to  the  physician,  Take  this  man  to  the 
hospital,  give  him  close  attention  and  do  the  best  that 
you  can  for  him/  "  The  employer  did  not  at  said  time 
or  at  any  other  time  expressly  say  to  said  physician 
that  he  should  discontinue  his  treatment  at  the  expira- 
tion of  the  first  thirty  days  from  the  date  of  the  in- 
jury, or  that  he  should  continue  his  treatment  after  the 
expiration  of  thirty  days,  but  on  frequent  occasions, 
both  before  and  after  the  expiration  of  the  thirty  days, 
inquired  of  the  physician  as  to  the  condition  of  the 
employe  and  as  to  the  progress  he  was  making  toward 
recovery ;  that  at  the  expiration  of  thirty  days  the  con- 
dition of  the  employe  was  such  as  to  make  continued 
treatment  absolutely  necessary;  that  at  said  time  he 
was  requiring  two  visits  every  day  from  the  physician, 
who  upon  each  occasion  removed  dead  and  destroyed 
tissue  and  at  the  same  time  was  conducting  a  process 
of  skin  grafting  in  order  to  prevent  scar  tissue  and  per- 
manent disfigurement  of  the  employe;  that  said  treat- 
ment was  continued  for  a  period  of  eighty-seven  days 
from  the  date  of  injury,  and  as  a  result  <Jf  said  treat- 
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ment  the  employe  recovered  with  practically  no  scar 
tissue  and  without  serious  disfigurement.  The  phys- 
ician's bill  for  the  last  fifty-seven  days'  treatment  is 
$171,  which  is  admitted  by  the  employer  to  be  reason- 
able and  a  proper  charge  under  §26  of  the  Indiana 
Workmen's  Compensation  Act,  but  he  denies  liability 
therefor."    Acts  1915  p.  392. 

"Certified  question  of  law:  Upon  the  foregoing 
facts  is  the  physician  entitled  to  have  his  claim  for  the 
$171  approved  as  against  the  employer?" 

The  language  used  by  the  employer  immediately  fol- 
lowing the  injury,  in  directing  the  physician  to  treat  the 
injured  employe,  standing  alone,  would  warrant  the  in- 
ference that  the  treatment  should  continue  so  long  as 
necessary  to  effect  9.  cure  or  give  the  injured  person 
every  possible  chance  to  be  cured.  Such  statements 
of  the  employer  considered  in  connection  with  the  char- 
acter of  the  injury,  the  employer's  knowledge  thereof, 
and  of  the  continued  treatment  by  the  physician  be- 
yond the  thirty-day  period,  and  his  apparent  solicitude 
about  the  treatment  and  the  patient,  are  at  least  suf- 
ficient to  warrant  the  proper  tribunal  in  inferring  the 
fact  that  the  employer  duly  authorized  the  physician 
to  continue  the  treatment  for  the  full  period  for  which 
he  asks  an  allowance.    Unless  this  court  can  say 

2.  that  the  foregoing  is  the  only  inference  that  may 
reasonably  be  drawn  from  the  facts  stated,  it  is 
not  warranted  in  going  further  than  to  decide  as  a 
question  of  law  that  such  inference  may  or  may  not  rea- 
sonably be  drawn  from  the  facts  as  stated. 

The  determination  of  questions  of  fact  by  the  board 
is  conclusive,  and  in  view  of  this  rule  we  deem  it  proper 
to  leave  the  finding  of  the  ultimate  fact  to  the  board, 
with  the  further  statement  that  if,  in  the  judgment  of 
the  board,  the  services  of  the  physician  beyond  the  first 
thirty-day  period  were  authorized  by  the  employer,  the 
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question  of  law  propounded  by  the  board  should  be  and 
is  answered  \n  the  affirmative ;  otherwise  in  the  nega- 
tive. 

Note. — Reported  in  116  N.  E.  314.    See  note  ante  p.  602. 


Whitcomb  v.  Indianapolis  Traction  and  Ter- 

minal  Company. 

[No.  9,275.    Filed  June  6,  1917.]    . 

1.  Landlord  and  Tenant. — Failure  to  Pay  Rent. — Remedies. — 
Any  remedy  provided  in  a  lease  for  default  in  payment  of  rent 
did  not  deprive  the  lessor  of  any  statutory  remedy  applicable 
under  the  terms  of  the  lease  in  the  absence  of  an  express  re- 
striction therein,    p.  611. 

2.  Landlord  and  Tenant. — Action  for  Possession. — Time  for 
Bringing.  —  Though  a  landlord's  action  for  possession '  was 
brought  only  nine  days  before  the  expiration  of  the  old  lease 
and  the  commencement  of  a  renewal  thereof,  the  fact  that  the 
possession  recovered  might  be  brief  could  not  affect  the  right 
to  maintain  the  action,    p.  611. 

3.  Landlord  and  Tenant.  —  Lease.  —  Renewal. — Forfeiture. — 
Where  a  covenant  to  renew  a  lease  is  independent  of  other 
covenants  therein  and  is  conditioned  only  on  notice  of  renewal, 
a  breach  of  a  covenant  to  pay  rent  will  not  affect  the  right  to 
renewal,    p.  612. 

4.  Landlord  and  Tenant. — Lease. — Right  to  Renewal. — Cove- 
nant to  Pay  Rent. — Construction. — Where  a  covenant  giving  the 
tenant  a  right  to  renew  a  lease  was  independent  of  other  cove- 
nants, the  delivery  by  the  tenant  of  the  stipulated  notice,  which 
was  the  sole  condition  for  renewal,  was  sufficient  to  create  a 
new  tenancy,  regardless  of  the  tenant's  breach  of  the  covenant 
for  the  payment  of  rent.    p.  613. 

5.  Landlord  and  Tenant.  —  Action  to  Recover  Possession. — * 
Judgment. — Covenant  for  Renewal  of  Lease. — Where  a  cove- 
nant giving  the  right  to  renew  a  lease,  which  had  been  ac- 
cepted by  the  tenant,  was  independent  of  any  condition  as  to 
payment  of  rent  for  the  original  term,  and  tenancy  under  the 
new  lease  had  commenced,  the  court  could  not  render  a  judg- 
ment allowing  recovery  of  possession  for  default  in  the  pay- 
ment of  rent  under  the  old  lease,    p.  613. 

6.  Landlord  and  Tenant. — Renewal  of  Lease. — Notice  of  Elec- 
tion.— Requisites  and  Sufficiency. — Where  a  covenant  in  a  lease 
provided  for  a  renewal  thereof  f#r  a  new  term,  upon  the  lessee 
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giving  notice  of  his  intention  so  to  do,  and  stipulated  that  the 
parties  appoint  arbitrators  to  determine  the  rental  for  the  new 
term  if  the  lessor  was  unwilling  to  renew  at  the  rental  specified 
in  the  covenant,  the  fact  that  the  tenant  in  the  notice  of  his 
election  to  renew  failed  to  designate  an  arbitrator  did  not  ren- 
der the  notice  ineffective,  as  the  lease  did  not  provide  that  the 
arbitrators  be  appointed  at  the  time  of  the  giving  of  such 
notice,    p.  615. 

7.  Landlord  and  Tenant. — Forfeitures* — Forfeitures  are  not 
favored  in  law,  and,  as  a  general  rule,  a  forfeiture  will  be  en- 
forced only  upon  the  clearest  evidence  that  such  was  the  inten- 
tion of  the  parties,    p.  616. 

8.  Landlord  and  Tenant. — Action  for  Possession. — Breach  of 
Covenant  to  Pay  Rent. — Acceptance  of  Rent. — Waiver  of  For- 
feiture.— In  a  landlord's  action  against  a  tenant  to  recover  pos- 
session for  failure  to  pay  rent  in  advance  as  covenanted  in  the 
lease,  where  the  evidence  shows  that  practically  all  instalments 
of  rent  were  paid  after  maturity  and  received  without  com- 
plaint or  objection  by  the  lessor,  who  assured  the  lessee  that 
no  forfeiture  would  be  claimed,  and  the  tenant  relied  upon  such 
assurances,  the  landlord  is  estopped  to  claim  a  forfeiture  for 
failure  of  the  tenant  to  pay  the  last  instalment  of  rent  at  the 
time  specified  in  the  lease,    pp.  616, 619. 

9.  Estoppel. — Equitable. — Grounds. — Where  one  party  has  by 
his  representations  or  conduct  induced  the  other  party  to  a 
transaction  to  give  him  an  advantage  which  it  would  be  against 
equity  for  him  to  assert,  he  will  not  be  permitted  to  avail  him- 
self of  that  advantage,    p.  618. 

10.  Landlord  and  Tenant. — Action  for  Possession* — Waiver  of 
Forfeiture. — Inconsistency  of  Evidence. — In  a  landlord's  action 
against  a  tenant  to  recover  possession  for  failure  to  pay  rent 
in  advance  as  covenanted  in  the  lease,  lessee's  testimony  that 
he  did  not  pay  his  rent  promptly  because  he  was  "hard  up"  and 
did  not  have  the  money  was  not  inconsistent  with  the  claim 
that  he  had  relied  on  the  lessor's  representations  that  a  for- 
feiture would  not  be  claimed  for  failure  to  pay  rent  at  ma- 
turity,   p.  622. 

11.  Corporations. — President's  Authority  to  Bind  Corporation. — 
Presumption. — Where  a  president  of  a  corporation  had  general 
management  of  its  business,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  he  had  authority  to  bind  the 
corporation  by  statements  in  reference  to  a  lease  executed  by 
him,  and  such  statements  were  binding  until  withdrawn, 
p.  623. 

12.  Corporations. — President's  Authority. — Admission. — Where 
a  corporation,  in  an  action  to  recover  possession,  sought  to 
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assert  rights  created  by  a  lease  executed  by  its  president  and 
introduced  the  lease  in  evidence,  it,  in  effect,  admitted  his 
authority  to  execute  the  lease,    p.  623. 

From  Marion  Circuit  Court  (24,449) ;  Louis  B. 
Ewbank,  Judge. 

Action  by  the  Indianapolis  Traction  and  Terminal 
Company  against  James  A.  Whitcomb.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 

Lew  Wallace,  John  T.  Jameson  and  Walter  B.  Grant, 
for  appellant. 
D.  E.  Watson  and  W.  H.  Latta,  for  appellee. 

Batman,  J. — This  action  was  begun  on  August  24, 
1914,  before  a  justice  of  the  peace  of  Marion  county, 
Indiana.  It  is  a  statutory  proceeding,  brought  by  ap- 
pellee against  appellant,  to  recover  the  possession  of 
certain  premises  on  account  of  the  failure  of  appel- 
lant to  pay  an  instalment  of  rent  therefor  amounting 
to  $466.67,  due  on  August  1,  1914.  After  the  filing  of 
the  complaint  and  before  judgment,  appellant  tendered 
and  paid  into  the  court  the  sum  of  $569.67  in  payment 
of  such  rent,  damages  and  costs.  A  trial  was  had  be- 
fore such  justice  of  the  peace,  and  a  judgment  rendered 
in  favor  of  appellee  on  August  31,  1914.  Appellant 
appealed  to  the  circuit  court  of  Marion  county,  where 
he  filed  three  paragraphs  of  answer,  the  first  of  which 
was  a  general  denial,  and  the  other  two  set  up  facts  on 
which  he  based  waiver  and  estoppel.  Appellee  filed  a 
reply  in  general  denial  to  said  affirmative  paragraphs 
of  answer.  Trial  was  had,  and  on  March  10,  1915, 
judgment  was  rendered  in  favor  of  appellee,  from 
which  appellant  prosecutes  this  appeal.  The  only  error 
assigned  calls  into  question  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial.  In  its  motion 
appellant  alleges  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law, 
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and  that  the  court  erred  in  admitting  and  refusing  to 
admit  certain  evidence. 

An  examination  of  the  record  discloses  that  the  un- 
contradicted evidence  establishes  among  other  things 
the  following  facts:  On  September  30,  1904,  appel- 
lee executed  a  lease  to  appellant  for  certain  premises  in 
Indianapolis,  Indiana,  for  a  period  of  ten  years,  com- 
mencing on  September  1,  1904,  and  ending  on  August 
31,  1914,  at  a  rental  of  $5,000  for  each  of  the  first 
two  years,  $5,500  for  each  year  for  the  next  three  years, 
and  $5,600  for  each  year  for  the  next  five  years,  pay- 
able in  advance  in  equal  monthly  instalments  on  the 
first  day  of  each  and  every  month  during  said  term 
at  the  office  of  appellee  in  Indianapolis,  Indiana,  or 
at  such  other  place  in  said  city  as  it  should  from  time 
to  time  by  written  notice  left  at  the  premises,  appoint. 
The  lease  was  made  subject  to  certain  terms  and  con- 
ditions, among  which  are  the  following: 

"Seventh :  Said  lessee,  for  his  heirs,  executors, 
administrators,  successors  and  assigns  hereby 
covenants  and  agrees  with  said  Lessor,  its  succes- 
sors and  assigns,  that  he  will  pay  said  rents  in 
manner  aforesaid:  That  he  will  observe  and  per- 
form each  and  every  condition  and  provision  of 
this  lease  upon  him  imposed;  that  if  default  be 
made  in  payment  of  said  rent,  or  any  part  thereof, 
for  ten  days  after  it  shall  become  due,  and  without 
demand  made  therefor,  or  if  said  lessee,  without 
lessor's  consent,  shall  assign  this  lease  or  under- 
let said  premises,  or  any  part  thereof,  or  shall  use 
said  premises  for  any  other  than  the  purpose  afore- 
said, or  shall  fail  to  observe  and  perform  any  of  the 
other  conditions,  agreements  rules  or  provisions  of 
this  lease,  it  shall  be  lawful  thereupon  for  said 
lessor  to  re-enter  and  re-possess  said  premises,  and 
to  remove  all  persons  and  property  therefrom,  in 
the  same  manner  and  with  the  same  rights  as  if 
this  lease  had  not  been  made,  and  for  the  purpose 
of  such  re-entry,  said  lessee  hereby  waives  any 
notice  prescribed  by  law,  in  writing  or  otherwise 
to  vacate  said  premises. 
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"And  to  secure  the  payment  of  rent  accruing 
hereunder,  said  Lessor  is  hereby  given  a  valid  and 
first  lien  upon  all  property  which,  at  any  time,  may 
be  in  or  upon  said  leased  premises." 

"Eleventh :  The  lessee,  provided  he  gives  notice 
of  his  election  so  to  do,  in  writing  to  the  lessor 
three  months  before  the  expiration  of  the  first  ten- 
year  term,  shall  have  the  right  to  a  renewal  of  this 
lease  for  another  period  of  ten  (10)  years  upon  the 
following  terms,  viz.:  for  the  first  five  (5)  years 
of  said  second  term  the  rent  to  be  at  the  rate  of 
Six  Thousand  Dollars  ($6000.00)  per  year,  and  for 
the  second  half  of  the  second  term  of  ten  (10) 
years,  the  rent  shall  be  at  the  rate  of  Seven  Thou- 
sand Dollars  ($7000.00)  per  year,  but,  if  at  the 
expiration  of  the  first  ten-year  period,  the  lessor 
is  unwilling  to  confirm  to  the  lessee  the  second  term 
of  ten  years  at  the  annual  rentals  as  above  set 
forth,  as  it  shall  have  the  right  to  do,  then  and  in 
lieu  thereof,  the  following  form  of  arbitration  is 
hereby  agreed  upon,  to-wit:  each  party  hereto 
shall  nominate  a  citizen  of  Indianapolis  of  good  re- 
pute 'and  they  together  shall  agree  upon  and  select 
a  third,  and  the  three  persons  so  selected  shall  form 
an  arbitration  committee  who  shall  determine  how 
much  rent  the  lessee  shall  pay  each  year  of  said 
second  term  of  ten  years." 

Appellant  entered  into  possession  of  such  premises, 
by  virtue  of  said  lease,  soon  after  the  execution  thereof, 
and  has  retained  such  possession  continuously  since  said 
date.  Prior  to  the  commencement  of  this  action  ap- 
pellant had  paid  all  of  the  monthly  instalments  of  rent 
for  said  premises  as  provided  in  said  lease  except  the 
instalment  of  $466.67  falling  due  on  August  1,  1914, 
and  that  such  instalment,  with  $100  damages  and  $3.00 
costs,  was  paid  into  court  for  the  use  of  appellee  after 
the  commencement  of  this  action  and  prior  to  the  rendi- 
tion of  the  judgment  before  the  justice  of  the  peace. 

On  May  25,  1914,  appellant  served  the  following 
notice  on  appellee: 

Vol,  64—39 
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"To  Indianapolis  Traction  and  Terminal  Company: 

"Whereas,  the  lease  from  your  company  to  me 
dated  the  30th  day  of  September,  1904,  demising 
to  me  premises  Nos.  116  and  118  on  the  street  floor 
of  your  building  known  as  the  Traction  Terminal 
Building  on  the  northwest  corner  of  Illinois  and 
Market  Streets  in  said  City  of  Indianapolis,  Indi- 
ana, containing  the  following  provision  and  agree- 
ment: (Here  follows  a  verbatim  copy  of  item 
eleven  of  said  lease  as  set  out  supra.) 

"You  are  hereby  notified  that  pursuant  to  the 
above  quoted  paragraph  of  said  lease  I  have  elected 
and  do  hereby  elect  to  renew  said  lease  for  another 
period  of  ten  years  commencing  on  the  1st  of  Sep- 
tember, 1914,  and  ending  on  the  31st  day  of  Au- 
gust, 1924,  the  rental  to  be  at  the  rate  of  six  thou- 
sand dollars  ($6000.00)  per  year  for  the  first  five 
years  of  said  second  or  additional  term  and  at  the 
rate  of  seven  thousand  dollars  ($7000.00)  per  year 
for  the  second  half  of  the  second  or  additional  term 
of  ten  years,  as  provided  in  said  paragraph  of  said 
lease;  or  if  your  company  is  unwilling  to  confirm 
to  me  the  said  second  term  of  ten  years  at  said 
annual  rental,  then  and  in  such  event  the  rent  for 
said  additional  term  shall  be  fixed  by  arbitration, 
all  as  provided  in  the  paragraph  aforesaid  and  in 
conformity  with  said  lease  as  it  now  subsists  be- 
tween us.  And  pursuant  to  such  election  I  shall 
continue  to  hold,  occupy  and  use  said  premises  in 
conformity  with  said  lease  as  renewed  for  said 
additional  or  second  term  of  ten  years,  and  as  your 
tenant  at  the  rental  aforesaid,  or  the  rental  to  be 
fixed  by  arbitration  as  provided  in  the  paragraph 
aforesaid.  m  (Signed) 

Dated  May  18,  1914.  James  Whitcomb." 

Appellant  tendered  to  appellee  on  the  first  days  of 
September  and  October,  1914,  the  rent  for  such  cur- 
rent months,  and  appellee  then  notified  appellant  that 
he  should  lose  no  rights  by  failure  to  make  further 
tenders  for  succeeding  months. 

Appellant  first  contends  that  appellee,  by  its  com- 
plaint in  this  action,  is  seeking  to  avail  itself  of  a  rem- 
edy provided  by  statute  where  rent  is  payable  in  ad- 
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vance  and  there  is  a  failure  to  pay  the  same  on  the 
day  it  is  due ;  that  appellee  has  waived  such  remedy  by 
a  provision  in  the  lease  expressly  allowing  him  ten 
days  in  which  to  pay  his  rent  after  due,  and  providing 
for  re-entry  upon  the  continuance  of  such  default,  and 
therefore  his  complaint  is  not  sustained  by  proof  of 
any  right  to  the  remedy  expressly  provided  by  the  lease 
itself. 

We  do  not  consider  this  contention  well  taken.    The 

lease  expressly  provides  in  item  seven  that  the  lessee 

shall  pay  the  rent  in  the  manner  aforesaid.    The 

1.  manner  aforesaid  is  "in  advance  in  equal  monthly 
instalments  on  the  first  day  of  each  and  every 

month  during  said  term/9  This  gave  appellee  a  right 
to  such  statutory  remedy  in  the  event  of  default  in  the 
payment  of  the  rent  in  advance  as  stipulated  in  the 
lease.  Any  other  remedy  provided  therein  did  not  de- 
prive appellee  of  any  rights  given  by  law,  unless  the 
terms  thereof  expressly  restricted  the  parties  to  such 
specified  remedy.  Straus  V.  Y eager  (1911),  48  Ind. 
App.  448,  93  N.  E.  877.  The  lease  in  question  contains 
no  such  restriction,  and  hence  appellee  was  within  its 
rights  in  pursuing  its  statutory  remedy. 

Appellant  further  contends  that,  inasmuch  as  this 
action  was  brought  only  nine  days  before  the  expira- 
tion of  the  original  ten-year  term  of  the  lease, 

2.  so  that  judgment  could  not  be  rendered  more 
than  four  days  before  the  expiration  of  such 

original  term,  it  is  manifest  that  the  real  relief  sought 
was  not  to  terminate  the  existing  term,  but  to  annul  the 
contract  for  a  new  lease  for  the  additional  term,  and  for 
that  reason  the  justice  of  the  peace  before  whom  this  ac- 
tion was  begun  had  no  jurisdiction;  that,  such  justice 
of  the  peace  being  without  jurisdiction,  the  circuit  fcourt 
did  not  acquire  jurisdiction  on  appeal,  and  the  judg- 
ment rendered  by  it  was  therefore  wholly  unauthorized. 
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An  examination  of  the  record  does  not  disclose  any 
facts  which  would  justify  this  court  in  reaching  such  a 
conclusion.  Appellee  was  clearly  within  its  rights  in 
bringing  this  action  before  the  justice  of  the  peace  at  the 
time  it  did,  under  its  theory  of  the  complaint  and  the 
facts  for  which  it  contends.  The  fact  that  the  pos- 
session recovered  thereby  might  have  been  of  brief  dur- 
ation, as  contended  by  appellant,  could  not  affect  its 
right  to  maintain  such  action. 

Appellant  also  contends  that  the  covenant  for  a  re- 
newal of  the  original  lease  for  another  period  of  ten 
years  is  not  conditioned  on  the  payment  of  the  rent  for 
the  original  term,  or  the  performance  of  any  provision 
of  such  lease,  save  the  one  requiring  notice  of  his  elec- 
tion to  avail  himself  of  the  privilege  of  such  renewal; 
that  the  service  of  such  notice  within  the  time  had  the 
effect  of  creating  a  new  lease  for  such  additional  term, 
and  his  rights  for  such  new  term  thereby  became  vested, 
regardless  of  his  performance  of  any  other  condition  of 
the  original  lease  ;t  that  inasmuch  as  he  had  entered 
upon  such  new  term,  long  prior  to  the  rendition  of  the 
judgment  from  which  this  appeal  is  taken,  and  had 
tendered  his  rent  for  the  first  two  months  of  such  new 
term  on  the  days  it  was  due,  and  appellee  had  waived 
tender  thereof  for  the  succeeding  months,  that  judg- 
ment in  favor  of  appellee  for  possession  was  wholly 
unauthorized. 

On  this  contention  the  authorities  hold  that  where  a 

covenant  to  renew  is  independent  of  the  other  covenants 

in  the  lease,  as  that  for  the  payment  of  rent,  the 

3.  breach  of  the  latter  will  not  affect  the  right  to 
insist  upon  the  former.  It  is  otherwise,  how- 
ever, where  the  right  to  a  renewal  is  made  to  depend 
upon  the  performance  by  the  lessee  of  his  undertaking 
to  pay  rent.  24  Cyc  1002;  2  Underhill,  Landlord  and 
Tenant  §812;  1  Taylor,  Landlord  and  Tenant  (8th  ed.) 
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§337;    1    McAdam,    Landlord   and   Tenant    (4th    ed.) 

§145;  Tracy  v.  Albany  Exchange  Co.  (1852),  7  N.  Y, 

172,  57  Am.  Dec.  538;  Fergen  v.  Lyons   (1916),  162 

Wis.    131,   155   N.   W-   935.     In  the  case   last 

4.  cited,  the  court  said,  on  page  137:    "The  fur- 
ther  contention   is   made   that   the   failure   to 

pay  the  rent  under  the  original  lease,  when  due, 
worked  a  defeasance  of  the  renewal  covenant.  That 
does  not  seem  so.  The  covenant  to  renew  was  not  made 
conditional  upon  anything  except  the  decision  of  respon- 
dent to  take  a  new  term,  and  the  farm  not  being  sold  at 
the  end  of  the  first  year."  In  the  case  of  Tracy  v.  Al- 
bany Exchange  Co.,  supra,  the  court  said,  on  page  475 : 
"As  to  the  objection  made  by  the  defendant  that  there 
was  rent  in  arrear,  and  therefore  the  plaintiff  was  not 
entitled  to  a  further  lease,  the  covenant  being  inde- 
pendent,  the  liability  of  the  defendant  for  the  breach 
of  the  covenant  in  question  remained.  The  payment 
of  the  rent  was  *iot  a  condition  precedent  to  the  right  of 
the  plaintiff  to  a  renewal  of  the  lease  under  the  cove- 
nant, and  he  might  bring  his  action  for  a  breach  of  it, 
although  he  was  guilty  of  a  default  in  the  payment  of 
his  rent  or  performance  of  his  covenant."  In  the  in- 
stant case  the  right  of  renewal  given  appellant  by  the 
terms  of  the  original  lease  is  independent  of  the  other 
covenants  thereof.  Its  sole  condition  was  the  giving 
of  the  stipulated  notice. 

The  trial  of  this  cause  in  the  court  below  was  not  had 

until  January  25,  1915.    As  it  was  an  appeal  from  the 

judgment  of  a  justice  of  the  peace,  such  trial  was 

5.  had  under  the  rules  and  regulations  prescribed 
for  trials  in  the  court  from  which  such  appeal 

was  taken.  §1793  Burns  1914,  §1502  R.  S.  1881.  All 
matters  of  defense,  except  the  statute  of  limitations, 
set-off,  and  matter  in  abatement,  were  therefore  admis- 
sible  in   evidence  without  plea.     §1749   Burns   1914, 
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§1460  R.  S.  1881.  The  court  was  therefore  authorized 
to  hear  evidence  of  matters  which  occurred  after  the 
filing  of  the  complaint  affecting  the  issues  tendered 
thereby,  without  a  supplemental  pleading.  The  rec- 
ord  discloses  that  undisputed  evidence  was  heard  with- 
out objections  to  the  effect  that  appellant  did  not  yield 
possession  of  the  premises  in  question  at  the  expira- 
tion of  the  first  ten-year  term  under  the  original  lease, 
but  continued  in  possession  until  the  time  of  such  trial, 
under  a  claim  of  right  by  virtue  of  a  renewal  thereof 
for  an  additional  period  of  ten  years,  in  strict  compli- 
ance with  its  terms;  that  appellant  had  tendered  to 
appellee,  on  the  first  days  of  September  and  October, 
1914,  the  rent  for  such  current  months  in  accordance 
with  the  requirements  of  the  lease  for  the  new  term, 
but  such  rent  was  refused  by  appellee,  and  tender  of 
such  rent  for  the  succeeding  months  was  expressly 
waived  by  it.  Under  the  authorities  cited  and  the  facts 
stated,  we  are  of  the  opinion  that  the  service  of  the 
notice  by  appellant  on  appellee,  of  his  election  to  renew 
the  lease  for  an  additional  period  of  ten  years  in  ac- 
cordance with  its  terms,  had  the  effect  of  creating  a 
new  tenancy  between  appellant  and  appellee  begin- 
ning September  1,  1914,  regardless  of  the  payment  of 
the  rent  for  the  month  of  August,  1914,  under  the  orig- 
inal lease,  since  such  covenant  to  renew  was  independ- 
ent of  any  condition  as  to  payment  of  rent  for 
such  original  term.  At  the  time  of  such  trial  and 
the  rendition  of  the  judgment  in  the  court  below, 
appellant  was  in  possession  of  such  premises  under 
such  renewal  without  any  default  as  to  payments  of 
rent  thereunder,  and  hence  the  court  had  no  authority 
to  render  a  judgment  depriving  him  of  the  possession  of 
the  premises  in  question  at  such  time,  because  of  a  fail- 
ure to  pay  the  last  month's  rent  of  the  original  term. 
Appellee,  however,  suggests  that  inasmuch  as  appel- 
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lant,  in  his  notice  of  election  to  renew  the  lease  for  an 
additional  term  of  ten  years,  failed  to  appoint 

6.  his  arbitrator  to  fix  the  amount  of  rent  to  be 
paid  thereunder,  it  was  rendered  ineffective.  We 
do  not  consider  this  suggestion  tenable.  The  lease  does 
not  provide  that  such  arbitrator  shall  be  appointed  at 
the  time  of  the  giving  of  such  notice.  In  fact,  the  right 
to  have  the  amount  of  such  rent  arbitrated  is  wholly 
optional  with  appellee,  and  is  made  dependent  on  its 
unwillingness  to  accept  the  amounts  stipulated  therein 
for  such  new  term.  Appellant  was  not  required  to 
anticipate  that  appellee  would  be  unwilling  to  accept 
such  stipulated  amounts,  and  name  an  arbitrator  in  ad- 
vance of  notice  that  an  arbitration  was  desired  or  de- 
manded, but  having  given  notice  of  his  election  to  re- 
new such  lease,  and  his  willingness  to  pay  such  stipu- 
lated rent  or  submit  the  matter  to  arbitration  in  ac- 
cordance with  the  provision  for  such  renewal,  he  was 
fully  justified  in  assuming  that  appellee  was  content  to 
receive  such  stipulated  rent. 

Appellant  further  contends  that  the  only  theory  on 
which  the  decision  of  the  court  below  can  be  sustained 
is  based  on  a  right  in  appellee  to  forfeit  his  lease  for 
the  premises  in  question,  and  that,  inasmuch  as  the 
uncontradicted  evidence  shows  that  appellee  was  es- 
topped to  assert  such  right  at  the  time  and  in  the  man- 
ner attempted,  there  was  no  eyidence  to  sustain  such 
decision.  Appellant  -bases  such  estoppel  on  a  claim  that 
the  undisputed  evidence  shows  that  appellee,  by  its  rep- 
resentations and  conduct,  had  led  him  to  honestly  be- 
lieve that  it  would  not  forfeit  his  lease  and  thereby  ter- 
minate his  tenancy,  on  account  of  a  failure  to  pay  the 
rent  as  provided  therein,  but  would  be  satisfied  to  have 
it  paid  at  any  time  within  the  current  month,  or  within 
a  reasonable  time  thereafter;  and  that  by  reason  of 
such  belief,  and  the  reliance  he  placed  in  the  represen- 
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tations  and  conduct  of  appellee,  he  did  not  pay  the  rent 

for  the  month  of  August,  1914,  on  the  first  day  of 

such  month  as  provided  in  such  lease.    Upon  this 

7.  question  appellant  has  in  his  favor  the  fact  that 
forfeitures  are  not  favored  in  law.     Indeed,  as  a 

general  rule,  results  flowing  therefrom  are  regarded  as 
so  odious  that  a  forfeiture  will  be  enforced  only  where 
there  is  the  clearest  evidence  that  such  was  the  inten- 
tion of  the  parties,  and  to  avoid  such  odious  results 
the  courts  are  not  slow  in  seizing  hold  of  such  circum* 
stances  as  may  have  been  acted  on  in  good  faith  and 
which  indicate  an  agreement  or  an  election  on  the  part 
of  the  other  party  to  waive  strict  compliance  with  the 
conditions  and  stipulations  in  the  contract.  Farmers, 
etc.,  Ins.  Co.  v.  Jackman  (1904) ,  35  Ind.  App.  1,  73  N.  E. 
730;  Majestic  Life,  etc.,  Co.  V.  Tuttle  (1914),  58  Ind. 
App.  98,  107  N.  E.  22;  Sweetser  V.  Odd  Fellows,  etc. 
(1889),  117  Ind.  97,  19  N.  E.  722;  Michigan,  etc.,  Ins. 
Co.  V.  Custer  (1891),  128  Ind.  25,  27  N.  E.  124;  West 
v.  Nat.  Casualty  Co.  (1915),  61  Ind.  App.  479,  112  N. 
E.  115.  But  courts  cannot  avoid  enforcing  forfeitures 
when  the  party  by  whose  fault  they  are  incurred  can- 
not show  some  good  ground  in  the  conduct  of  the  other 
party,  on  which  to  base  a  reasonable  excuse  for  the  de- 
fault. Grand  Lodge,  etc.  V.  Marshall  (1903),  31  Ind. 
App.  534,  68  N.  E.  605,  99  Am.  St.  273 ;  Union,  etc.,  Ins. 
Co.  V.  Adler  (1906),  38  Ind.  App.  530,  73  N.  E.  835, 
75  N.  E.  1088;  Public  Savings  Ins.  Co.  V.  Coombes 
(1915),  59  Ind.  App.  523,  108  N.  E.  244;  Thompson  v. 
Insurance  Co.  (1881),  104  U.  S.  252,  26  Law  Ed.  765. 

We  must  therefore  direct  our  attention  to  the  un- 
contradicted evidence,  with  reference  to  the  payment 
and  acceptance  of  the  rent  under  such  lease,  in 

8.  order  to  determine  if  any  facts  were  thereby  es- 
tablished to  sustain  appellant's  claim  of  estoppel. 

Such  evidence  shows,  among  other  things,  that  of  the 
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120  monthly  instalments  of  rent  under  such  lease, 
which  matured  prior  to  the  commencement  of  this  ac- 
tion, two  were  paid  at  or  before  maturity ;  twenty  were 
paid  after  maturity  but  before  the  tenth  of  the  month ; 
forty-eight  were  paid  after  the  tenth,  but  on  or  prior 
to  the  twentieth  of  the  month ;  fifty  were  paid  after  the 
twentieth  of  the  month;  and  one  was  paid  into  court 
after  the  commencement  of  this  action.  Appellee  sent 
notices  to  appellant  on  the  first  of  each  month  that 
his  rent  for  such  month  was  due,  and  during  the  ten 

9 

years  in  question  sent  him  a  number  of  telegrams  and 
letters  with  reference  to  the  payment  of  the  same,  but 
none,  except  one  bearing  date  of  July  10,  1905,  con- 
tained any  reference  to  a  forfeiture  of  the  lease,  suit 
for  possession,  or  other  matter  indicating  an  inten- 
tion to  enforce  a  compliance  with  the  terms  as  to  the 
payment  of  such  rent.  On  July  10,  1905,  appellant  re- 
ceived a  letter  from  appellee  stating  that,  unless  his 
rent  for  June  and  July  was  paid  by  return  mail,  it 
would  be  compelled  to  bring  suit  for  possession.  On 
receipt  of  this  letter  appellant  called  on  the  president 
of  appellee,  who  had  executed  the  lease  on  its  behalf, 
and  had  a  conversation  with  him  with  reference  to  the 
contents  of  such  letter.  In  this  conversation  the  presi- 
dent of  appellee  informed  appellant,  in  substance,  that 
he  was  running  the  business  just  the  way  he  wanted 
it  done ;  that  it  was  good  for  his  -people  and  his  custo- 
mers ;  that  he  need  not  worry  about  being  thrown  x>ut 
of  his .  tenancy  because  he  was  a  little  late  with  his 
rent;  that  naturally  he  ought  to  try  and  pay  his  rent 
during  the  current  month,  but  if  he  did  not  he  should 
not  lose  his  tenancy;  that  he  knew  appellant  was  good 
for  the  rent  and  his  business  was  good  for  the  build- 
ing; and  he  knew  appellant  was  going  to  stay  there 
as  long  as  he  wanted  to.  After  this  conversation  appel- 
lant relied  on  the  promise  made  to  him  by  the  president 
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of  appellee,  and  continued  his  custom  of  paying  his  rent 
after  maturity,  except  the  instalments  falling  due  on 
September  1, 1910,  and  on  January  1, 1911,  one  of  which 
was  paid  at  maturity  and  the  other  one  day  prior 
thereto.  Such  delayed  payments  were  always  accepted 
without  objection  or  complaint.  During  such  period  he 
continued  to  receive  notices  of  the  maturity  of  such 
rent,  and  telegrams  of  inquiry  with  reference  thereto, 
but  he  considered  the  same  as  matters  of  form.  Appel- 
lant believed,  from  the  representations  and  conduct  of 
appellee,  that  his  lease  would  not  be  forfeited  if  he 
failed  to  pay  his  rent  at  maturity,  and,  relying  on  such 
belief  so  induced,  did  not  so  pay  the  same,  for  the  rea- 
son, generally  speaking,  that  he  was  "hard  up"  and  did 
not  have  the  money  at  such  time.  No  notice  was  given 
appellant  that  such  custom  of  paying  the  rent  should  be 
discontinued,  or  that  strict  compliance  with  its  terms  as 
to  such  payments  would  be  exacted. 

It  is  well  settled  that  where  one  party  has  by  his  rep- 
resentations or  conduct  induced  the  other  party  to  a 

transaction  to  give  him  an  advantage  which  it 
9.    would  be  against  equity  and  good  conscience  for 

him  to  assert,  he  will  not  in  a  court  of  justice 
be  permitted  to  avail  himself  of  that  advantage*  West 
V.  Nat.  Casualty  Co.,  supra;  Supreme  Tribe,  etc.  V.  Hall 
(1899),  24  Ind.  App.  316,  56  N.  E.  780,  79  Am.  St. 
262;  Rutherford  V.  Prudential  Ins.  Co.  (1904),  34  Ind. 
App.  531,  73  N.  E.  202 ;  Sweetser  V.  Odd  Fellows,  etc., 
supra;  Painter  V.  Industrial  Life  Assn.  (1892),  131  Ind. 
68,  30  N.  E.  876;  Workingmen's,  etc.,  Assn.  v.  Lever- 
t<m  (1912),  178  Ind.  151,  98  N.  E.  871;  Morgan  v. 
Northwestern  Nat.  Life  Ins.  Co.  (1906),  42  Wash.  10, 
84  Pac.  412,  7  Ann.  Cas.  382;  Moses  v.  Loomis  (1895), 
156  111.  392,  40  N.  E.  952,  47  Am.  St.  194;  Insur- 
ance Co.  v.  Wolff  (1877),  95  U.  S.  326,  24  L.  Ed.  387; 
Insurance  Co.  V.  Eggleston  (1877),  96  U.  S.  572,  24 
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L.  Ed.  841.  The  rule  stated  is  uniformly  applied  in 
insurance  cases  as  appears  from  the  authorities  cited, 
but  it  is  a  rule  of  general  application,  based  on  good 
morals  and  sound  reason,  and  its  enforcement  tends  to 
uphold  good  faith  and  fair  dealing.  It  is  therefore 
applicable  in  cases  arising  between  landlords  and  ten- 
ants/ Tempter  v.  Muncie  Lodge,  etc.  (1911),  50  Ind. 
App.  324,  97  N.  E.  546;  Standard  Brewing  Co.  V.  An- 
derson  (1908),  121  La.  935,  46  South.  926, 15  Ann.  Cas. 
251  and  note;  Palmer,  etc.,  Co.  V.  Barney  Estate  Co. 
(1912),  149  App.  Div.  136,  133  N.  Y.  Supp.  876;  Hukill 
V.  Myers  (1892),  36  W.  Va.  639,  15  S.  E.  151;  Cogley 
V.  Browne  (1882),  15  Phila.  (Pa.)  162;  Thropp  V. 
Field  (1875),  26  N.  J.  Eq.  82;  Montant  v.  Moore 
(1909),  135  App.  Div.  334,  120  N.  Y.  Supp.  556. 

The  cases  above  cited  abundantly  support  the  con- 
clusion that,  if  appellee,  by  any  express  agreement  with 
appellant,  or  by  any  agreement  implied  by  its 
8.  acts  and  conduct,  led  appellant  to  honestly  be- 
lieve that  it  would  accept  from  him  the  monthly 
instalments  of  rent  provided  for  in  his  lease  after  the 
day  fixed  therein  for  the  payment  thereof,  and  would 
not  forfeit  his  lease  by  reason  of  failure  to  comply  with 
its  terms  as  to  the  time  of  such  payments,  appellee  will 
thereby  be  estopped  from  asserting  a  forfeiture  on  ac- 
count of  such  delay  in  payment,  provided,  of  course, 
that  such  delay  was  induced  by  such  agreement,  and 
the  rent  was  paid  or  tendered  in  accord  therewith.  By 
reference  to  the  undisputed  facts  stated  supra,  it  is  at 
once  apparent  that  a  custom  had  been  firmly  estab- 
lished and  long  followed  to  pay  rent  not  only  after 
maturity  but  most  frequently  in  the  last  half  of  the 
current  month;  that  such  custom  was  uniformly  fol- 
lowed in  the  payment  of  such  rent,  from  the  date  of 
such  lease  to  the  commencement  of  this  action,  ex- 
cept on  two  occasions,  and  that  such  rent  in  every  in 
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stance,  when  so  paid,  was  accepted  without  objection 
or  complaint;  that  no  notice  was  ever  given  appellant 
of  any  intention  on  the  part  of  appellee  to  require  a 
strict  compliance  with  the  terms  of  such  lease  for  more 
than  nine  years-  prior  to  the  commencement  of  this  ac- 
tion; that  after  such  notice  appellee,  through  its  .presi- 
dent who  executed  such  lease  on  its  behalf,  expressly 
assured  appellant  that  his  lease  would  not  be  forfeited 
on  account  of  a  failure  to  comply  with  the  terms  thereof 
in  the  payment  of  such  rent ;  that  by  reason  of  such  as- 
surance, and  appellee's  conduct  in  apparent  accord 
therewith  for  many  years,  appellant  was  led  into  an 
honest  belief  that  his  lease  would  not  be  forfeited  by 
reason  of  such  delays  in  the  payment  of  his  rent,  and 
was  thereby  induced  to  follow  such  custom  in  that  re- 
gard; that  all  of  the  rent  under  such  lease,  which  ma- 
tured prior  to  August  1,  1914,  was  paid  before  the 
commencement  of  this  action,  and  accepted  by  appellee 
without  any  reservation  of  the  right  of  forfeiture.  It 
is  at  once  apparent  that  such  express  agreement,  and 
such  conduct  on  the  part  of  appellee,  was  of  such  a 
character  as  to  readily  lull  a  person  of  ordinary  busi- 
ness prudence  into  a  sense  of  security,  with  reference 
to  a  lease  so  conditioned  as  to  the  payment  of  rent. 
That  it  did,  in  fact,  have  such  effect  on  appellant,  and 
that  he  was  thereby  led  to  pay  his  rent  in  the  way  and 
manner  shown,  is  not  open  to  serious  question  under 
the  evidence.  The  principle  that  no  one  shall  be  per- 
mitted to  deny  that  he  intended  the  natural  conse- 
quences of  his  acts  when  he  has  induced  others  to  rely 
upon  them  is  applicable  here.  The  provision  for  punc- 
tuality in  the  payment  of  rent  was  evidently  inserted  in 
the  lease  solely  for  the  protection  of  appellee,  and  he 
cannot  be  allowed  to  convert  it  into  a  means  of  oppress- 
ing appellant,  when  it  has  misled  him  to  neglect  its 
strict  observance.    Under  such  circumstances  appellee 
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is  estopped  to  assert  a  right  of  forfeiture  of  such  lease, 
because  the  rent  for  the  current  month  of  August,  1914, 
had  not  been  paid  on  or  prior  to  the  24th  day  thereof, 
being  the  day  on  which  this  action  was  commenced. 
We  do  not  mean  to  hold  that  the  lease  in  question  was 
modified  by  any  such  representations  or  conduct  on  the 
part  of  appellee.  The  right  of  forfeiture  still  remained 
to  be  asserted  and  enforced  under  appropriate  condi- 
tions, but  under  the  facts  shown  by  the  evidence  such 
conditions  could  not  arise  as  to  the  time  of  paying  such 
rent,  until  appellant  had  been  given  notice  that  further 
indulgence  in  such  payments  would  not  be  granted,  or 
that  strict  compliance  with  the  lease  in  that  regard  would 
be  required.  Equity  and  good  conscience  required  that  ap- 
pellee forego  the  drastic  step  of  forfeiture,  until  by  prior 
notice  it  had  afforded  appellant  a  reasonable  time  to 
relieve  himself  from  his  situation  of  fancied  security. 
Majestic  Life,  etc.,  Co.  v.  Tuttle,  supra,  109;  Miller  v. 
Ready  (1915),  59  Ind.  App.  195,  108  N.  E.  605;  Palmer 
v.  Ford  (1873) ,  70  111.  369 ;  Carpenter  v.  Wilson  (1904) , 
100  Md.  13,  59  Atl.  186;  CogUy  v.  Browne,  supra; 
Hukill  v.  Myers,  supra;  Palmer,  etc.,  Co.  v.  Barney  Es- 
tate Co.,  supra;  Standard,  etc.,  Co.  v.  Anderson,  supra; 
Montant  v.  Moore,  supra.  There  is  no  pretense  that  ap- 
pellant was  given  any  such  notice  since  July,  1905,  more 
than  nine  years  prior  to  the  beginning  of  this  action, 
unless  the  sending  of  the  monthly  statements  of  the 
amount  due,  and  subsequent  telegrams  with  reference 
thereto,  can  be  construed  into  such  notice.  It  appears 
from  the  evidence  that  such  monthly  statements  were 
mere  formal  reminders  of  the  maturity  of  the  rent  for 
the  current  month.  The  subsequent  telegrams  con- 
tained matters  of  solicitation  and  inquiry  only.  None 
of  these  communications  contained  any  reference  to 
possession  or  forfeiture,  or  indicated  that  the  privilege 
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of  payment  after  maturity  was  to  be  withdrawn.  After 
practically  all  of  such  communications  had  been  sent, 
except  possibly  three  of  such  statements,  appellant,  on 
May  25,  1914,  served  notice  on  appellee  of  his  election 
to  renew  the  lease  for  a  second  period  of  ten  years  in 
accordance  with  its  terms.  There  is  no  evidence  that 
appellee  made  any  objection  to  such  renewal  or  denial 
of  such  right,  because  of  the  manner  of  paying  such 
rent  or  otherwise,  but  apparently  acquiesced  in  the  ex- 
ercise thereof  in  harmony  with  its  previous  conduct 
in  regard  to  the  payment  of  such  rent.  Under  these 
circumstances,  the  court  is  not  authorized  to  draw. an 
inference  of  notice  to  appellant  of  an  intention  on  the 
part  of  appellee  to  deny  further  indulgence  in  the  mat- 
ter of  paying  such  rent  and  to  enforce  strict  perform- 
ance of  the  lease  in  that  regard  in  order  to  form  a 
basis  of  forfeiture. . 

The  fact  that  appellant  testified  that  he  did  not  pay 

his  rent  promptly  because  he  was  "hard  up"  and  did 

not  have  the  money,  is  not  inconsistent  with  his 

10.  claim  that  appellee,  by  its  representations  and 
conduct,  led  him  to  honestly  believe  that  his  lease 
would  not  be  forfeited  and  his  tenancy  terminated  be- 
.  cause  of  his  delay  in  payment,  and  that  his  failure  to 
pay  at  maturity  was  due  to  a  reliance  on  such  belief. 
Both  facts  can  exist  in  entire  harmony  and  each  be  true. 
The  reasonable  import  of  the  evidence  as  a  whole  on 
this  question  is:  Appellant  believed  from  the  repre- 
sentations and  conduct  of  appellee  that  his  lease  would 
not  be  forfeited  if  he  failed  to  pay  the  rent  at  maturity, 
and  not  having  the  money  at  hand,  at  the  time,  with 
which  to  pay  the  same,  he  relied  on  such  representations 
and  conduct,  and  did  not  pay  the  same  when  due. 
Such  statement  therefore  does  not  run  counter  to  ap- 
pellant's defense  of  estoppel  when  considered  in  its 
proper  connection, 
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It  is  contended  that  the  statements  made  by  Mr. 

McGowan,  the  president  of  the  company,  to  appellant 

with  reference  to  the  payment  of  his  rent,  and 

11.  the  termination  of  his  tenancy  on  failure  to  make 
such  payments  at  maturity,  are  not  binding  oh 

appellee,  as  he  is  not  shown  to  have  had  any  authority 
in  that  regard.  It  was  admitted  on  the  trial  that  Mr. 
McGowan  was  president  of  appellee  at  the  time  the 
lease  was  executed  and  so  remained  until  his  death  on 
December  19,  1911.  The  by-law  introduced  in  evi- 
dence shows  that  as  president  he  had  general  manage- 
ment of  the  affairs  of  appellee,  and  of  all  purchases, 
contracts  and  reports,  subject  to  such  regulations  or 
orders  as  the  board  or  executive  committee  might  from 
time  to  time  adopt.  It  is  not  shown  that  the  board 
or  executive  committee  had  adopted  any  regulations  or 
made  any  order  limiting  his  authority  in  making  and 
enforcing  contracts.    He  executed  the  lease  in 

12.  question  on  behalf  of  appellee,  and  it  has,  in 
effect,  admitted  his  authority  so  to  do,  by  intro- 
ducing it  in  evidence,   and  seeking  to  assert 

•  11.  rights  created  thereby.  He  was  evidently  in- 
trusted with  the  transaction  of  such  business, 
and  appellee  is  therefore  bound  not  only  by  the  acts  per- 
formed by  him  in  pursuance  of  the  authority  conferred 
by  such  by-law,  but  also  by  the  acts  performed  by  him 
within  the  apparent  scope  of  his  authority,  as  indicated 
by  the  business  so  intrusted  to  him.  Under  such  cir- 
cumstances, his  authority  to  bind  appellee  with  refer- 
ence to  the  subject-matter  of  such  lease  will  be  pre- 
sumed in  the  absence- of  evidence  to  the  contrary.  Nat 
State  Bank,  etc.  V.  Vigo  Nat  Bank  (1895),  141  Ind. 
352,  40  N.  E.  799,  50  Am.  St.  330 ;  Ellison  V.  Branstra- 
tor  (1899),  153  Ind.  146,  54  N.  E.  433.  We  are  there- 
fore of  the  opinion  that  appellee  is  bound  by  such  state- 
ments so  made  by  Mr.  McGowan  as  its  president.    But 


624        APPELLATE  COURT  OF  INDIANA, 


Dunker  v.  Calahan — 64  Ind.  App.  624. 

it  has  been  suggested  that  appellant,  in  any  event,  could 
not  be  bound  in  1914  by  the  statements  made  by  its 
president  in  1905.  This  suggestion  is  clearly  without 
merit,  as  it  is  evident  that  if  such  statements  were  bind- 
ing in  the  beginning  they  so  remained  until  withdrawn. 
But,  if  we  should  wholly  disregard  such  statements, 
the  evidence  as  to  the  conduct  of  appellee  in  accepting 
such  rent  after  maturity  for  a  period  of  nine  years  is 
ample  to  show  an  estoppel  to  assert  a  forfeiture  of 
such  lease  without  notice. 

For  the  reasons  stated,  we  are  of  the  opinion  that 
the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  error  was  therefore  committed  in  overrul- 
ing appellant's  motion  for  a  new  trial.  Other  questions 
are  presented  but,  in  view  of  the  matters  determined  by 
this  appeal,  such  questions  will  probably  not  reoccur 
on  another  trial.  Because  of  the  error  indicated,  judg- 
ment is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  such  further  pro- 
ceedings as  are  not  inconsistent  with  this  opinion. 

Note. — Reported  in  116  N.  E.  444.  Landlord  and  tenant:  re- 
ceipt by  landlord  of  rent  accruing  after  breach  of  condition  in 
lease  as  waiver  of  forfeiture  for  breach,  11  Ann.  Cas.  62,  Ann. 
Cas.  1915A  1250,  24  Cyc  1361;  covenant  for  renewal  of  lease,  123 
Am.  St.  460,  24  Cyc  991,  1002. 


Dunker  et  al.  v.  Calahan. 

[No.  9,430.    Filed  June  21, 1916.    Rehearing  denied  December  14, 

1916.    Transfer  denied  June  6,  1917.] 

1.  APPEAfc.  —  Brief 8.  —  Sufficiency, — Waiver  of  Defects. — Where 
the  appellant's  brief  fails  to  set  forth  the  finding  of  facts  and 
the  conclusions  of  law,  or  the  substance  thereof,  no  question  is 
presented  for  review  thereon,  but  where  appellee  in  his  brief 
sets  out  a  brief  summary  of  the  special  finding  of  facts  and 
two  of  the  conclusions  of  law,  the  infirmity  in  .appellant's  brief 
is  to  that  extent  cured,    p.  627. 

2.  Trial.  —  Findings.  —  Sufficiency.  —  In  an  action  to  have  set 
aside  a  warranty  deed  claimed  to  have  been  procured  by  fraud 
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when  only  a  mortgage  was  intended,  special  findings  that  plain- 
tiff requested  defendant  to  see  the  holder  of  a  mortgage  and 
make  arrangements  to  take  it  up,  that  defendant  agreed  to 
either  personally  furnish  or  procure  money  to  pay  the  mort- 
gage indebtedness  under  an  agreement  that  plaintiff  should 
execute  a  mortgage  to  him  on  his  entire  tract  of  land,  that 
.  defendant,  knowing  that  plaintiff  was  illiterate,  prepared  a 
warranty  deed  conveying  the  land  to  himself,  and  that  plain- 
tiff, believing  the  instrument  to  be  a  mortgage,  executed  the 
deed,  which  he  would  not  have  done  if  he  had  known  it  was  a 
deed,  the  consideration  being  greatly  inadequate,  are  sufficient 
to  warrant  the  conclusion  of  law  that  the  deed  was  obtained 
through  fraud,    pp.  628, 630. 

3.  Fraud.  —  Fraudulent  Intent, — Statutes. — Applicability. — The 
provision  of  §7483  Burns  1914,  §4924  R.  S.  1881,  that  fraud 
shall  be  deemed  a  question  of  fact  applies  only  to  actions  in- 
volving the  question  of  fraudulent  intent,  where  the  rights  of 
the  parties  depend  in  some  manner  upon  the  statute  of  frauds, 
p.  629. 

4.  Appeal. — Review, — Findings, — Inferences, — Where  the  pri- 
mary facts  found  lead  to  but  one  conclusion,  or  where  the  facts 
found  are  of  such  a  character  and  nature  that  they  necessitate 
the  inference  of  an  ultimate  fact,  such  ultimate  fact  will  be 
treated  as  found,    p.  630. 

From  Elkhart  Superior  Court;  James  L.  Harman, 
Judge. 

Action  by  Frank  H.  Calahan  against  George  W. 
Dunker  and  another.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.    Affirmed. 

James  S.  Dodge,  for  appellants. 
Duff  &  Duff  and  Hanan,  Watson  &  Hanan,  for  appel- 
lee. 

Moran,  J. — On  and  prior  to  September  10,  1908,  ap- 
pellee was  the  owner  in  fee  simple  of  thirty-eight  acres 
of  real  estate  in  Lagrange  county,  Indiana,  and  on  this 
date  he  executed  a  warranty  deed  therefor  to  appellant 
George  W.  Dunker,  which  conveyance  forms  the  basis 
of  the  litigation  in  this  cause.  This  is  the  second  time 
this  cause  has  reached  the  Appellate  Court.  Calahan 
v.  Dunker  (1912),  51  Ind.  App.  436,  99  N.  E.  1021. 
Vol.  64—40 
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The  complaint  is  in  four  paragraphs.  The  first  and 
fourth  paragraphs  are  on  the  theory  of  fraud ;  the  first, 
that  appellant  George  W.  Dunker  purposely  deceived 
appellee,  who  was  illiterate,  as  to  the  character  of  the 
instrument  he  was  executing,  in  that  appellee  was  led 
to  believe  that  he  was  executing  a  mortgage  when  in 
truth  and  in  fact  he  executed  a  warranty  deed.  It  is 
further  alleged  that  the  relation  existing  between  the 
parties  was  confidential,  and  that  appellee  relied  upon 
said  appellant,  who  deceived  him,  to  his  injury.  The 
fourth  paragraph  alleges,  among  other  things,  that  ap- 
pellant George  W.  Dunker  undertook  to  prepare  a  mort- 
gage for  appellee  to  execute,  but  instead  thereof,  pre- 
pared a  warranty  deed;  that  the  relation  of  trust  and 
confidence  existed  between  the  parties,  and  that  appel- 
lee was  without  business  experience  and  ignorant  of  the 
method  and  form  employed  in  the  conveying  of  real 
estate.  The  second  and  third  paragraphs  of  complaint 
are  on  the  theory  that  at  the  time  the  deed  was  executed 
there  was  an  agreement  that  it  should  be  held  as  se- 
curity for  a  debt,  and  that  although  a  deed  on  its  face, 
it  was  in  fact  a  mortgage.  Each  of  the  paragraphs  of 
complaint,  other  than  the  fourth,  disclose  a  tender  be- 
fore the  bringing  of  the  suit,  in  the  sum  of  $474,  the 
amount  alleged  to  be  due  appellant  as  money  loaned 
appellee,  and  which  the  conveyance  secured,  and  fur- 
ther that  the  tender  was  kept  good  in  that  this  amount 
was  brought  into  court  for  the  use  and  benefit  of  ap- 
pellants. The  first  and  second  paragraphs  of  complaint 
ask  that  the  amount  of  the  lien  be  found  by  the  court, 
and  that  appellee  be  allowed  to  redeem  the  real  estate 
by  the  payment  of  the  same;  while  the  fourth  para- 
graph asks  that  the  amount  alleged  to  be  due  appel- 
lants be  declared  a  lien  on  the  real  estate,  and  that  the 
title  to  the  real  estate  be  quieted  in  appellee  as  against 
appellants,  subject  to  the  lien. 
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The  issues  were  closed  by  an  answer  of  general  de- 
nial addressed  to  each  paragraph  of  complaint ;  and  on 
submission  of  the  cause,  the  court  found  the  facts 
specially  and  rendered  its  conclusions  of  law  thereon 
in  favor  of  appellee. 

It  is  contended  by  appellee  that  appellants'  brief  so 

far  fails  to  comply  with  the  rules  established  for  the 

briefing  of   causes   in   this   and   the   Supreme 

1.  Court  that  each  question  sought  to  be  presented 
is  waived.  The  special  finding  of  facts  and  the 
conclusions  of  law  are  not  set  forth  in  appellants'  brief. 
The  rules  covering  this  infirmity  require  that  the  find- 
ing of  facts  and  the  conclusions  of  law,  or  the  substance 
thereof,  be  set  forth  in  appellants'  brief  in  order  to  pre- 
sent any  question  for  review  thereon.  Rayburn  V. 
Williams  (1913),  54  Ind.  App.  617,  103  N.  E.  116. 
However,  appellee  in  his  brief  sets  out  a  brief  summary 
of  the  special  finding  of  facts  and  two  of  the  conclusions 
of  law,  and  to  this  extent,  the  objection  raised  to  ap- 
pellants' brief  is  cured.  Teeple  v.  State,  ex  rel.  (1908), 
371  Ind.  268,  86  N.  E.  49;  Carnahan  v.  Freeman  (1915), 
183  Ind.  271,  108  N.  E.  955. 

In  so  far  as  appellants  seek  to  present  under  the  ex- 
ceptions reserved  as  to  the  overruling  of  the  motion  for 
a  new  trial  the  insufficiency  of  the  evidence  to  support 
the  judgment  of  the  court,  and  that  the  judgment  is 
contrary  to  law;  appellants'  brief  discloses  a  good-faith 
effort  to  comply  with  the  rules.  The  questions  thus 
presented  by  the  briefs  will  be  considered  on  their 
merits. 

There  is  no  insistence  on  the  part  of  appellee  that  the 
conclusions  of  law  announced  by  the  court  upon  the 
facts  found  support  in  any  manner  the  issue  joined 
upon  the  second  and  third  paragraphs  of  complaint, 
viz.,  that  there  was  an  agreement  between  the  parties 
that  the  deed  of  conveyance  taken  by  appellant  George 
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W.  Dunker  to  the  real  estate  described  therein  was  to 
operate  as  a  mortgage  securing  an  indebtedness  owing 
from  appellee  to  said  appellant.  Therefore  the  facts 
found  by  the  court  in  support  of  the  issue  of  fraud 
joined  on  the  first  and  fourth  paragraphs  of  complaint 
are  material  in  order  to  ascertain  whether  the  conclu- 
sions of  law  stated  by  the  court  are  warranted. 

Appellants'  chief  reliance  for  reversal  is  that  fraud 
is  not  sufficiently  found  by  the  court  to  warrant  a  re- 
covery on  such  issue;  that  the  findings  of  the 
2.  court  are  evidentiary  and  not  ultimate  facts. 
The  findings  that  have  to  do  with  the  relation  the 
parties  bore  to  each  other  at  and  before  the  execution 
of  the  deed  in  controversy  disclose  that  appellee  was, 
at  the  date  of  the  execution  of  such  deed  and  for  some 
time  prior  thereto,  working  for  appellants,  and  that 
he  was  being  pressed  for  the  payment  of  an  indebted- 
ness secured  by  a  mortgage  on  a  twenty-two-acre  tract 
of  his  real  estate;  that  a  foreclosure  proceeding  was 
threatened,  and  appellant  George  W.  Dunker  knew  this 
fact,  and  thereupon  promised  appellee  he  would  loan 
him  a  sufficient  amount  of  money  to  discharge  the  mort- 
gage lien  on  the  twenty-two-acre  tract,  and  appellee 
agreed  to  execute  as  security  therefor  a  mortgage  on  his 
entire  tract  of  real  estate,  consisting  of  thirty-eight 
"acres,  and,  at  the  request  of  appellee,  appellant  George 
W.  Dunker  made  an  examination  of  the  real  estate  and 
the  title  to  the  same  and  learned  from  the  holder  of  the 
mortgage  that  the  payment  of  $350  would  discharge 
the  same  in  full.  On  September  10,  1908,  appellant 
George  W.  Dunker  caused  a  warranty  deed  to  be  pre- 
pared by  a  scrivener  to  him  from  appellee,  which  ap- 
pellee signed  and  acknowledged ;  that  appellee  could  not 
read  or  write,  except  to  write  his  own  name,  which 
fact  appellant  George  W.  Dunker  well  knew,  and  also 
well  knew  that  appellant  was  wholly  unskilled  as  to 
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the  language  employed  in  the  drafting  of  deeds  and 
mortgages.  Appellee  when  he  executed  the  instrument 
in  writing  under  consideration  had  no  intention  of 
conveying  his  real  estate  to  appellant  George  W. 
Dunker,  and  said  appellant  knew  that  appellee  did  not 
intend  to  convey  him  the  real  estate  and  only  intended 
to  execute  to  him  a  mortgage,  and  although  appellant 
George  W.  Dunker  well  knew  that  he  was  receiving  a 
warranty  deed  from  appellee  as  to  all  his  real  estate,  he 
did  not  so  inform  appellee.  The  mortgage  indebted- 
ness, together  with  all  other  obligations  discharged  by 
appellant  George  W.  Dunker  for  appellee,  at  the  date 
of  the  conveyance,  was  $474;  while  the  value  of  the 
real  estate  included  in  the  deed  was  $1,900. 

Appellants'  objection  to  the  facts  as  they  were  found 
by  the  trial  court  is  not  without  some  merit;  many 
of  them  are  not  statements  of  ultimate  facts.  The  facts 
in  reference  to  the  conduct  of  appellant  George  W. 
Dunker  in  procuring  the  conveyance  of  the  real  estate 
to  himself  are,  however,  more  than  bare  evidentiary 
facts;  they  are  in  their  nature  primary  facts.  In  this 
class  of  cases  the  existence  of  fraud  need  not  be  found 
and  stated  in  a  special  finding  as  a  substantive 

3.  ultimate  fact,  as  §21  of  our  Statute  of  Frauds 
(§7483  Burns  1914,  §4924  R.  S.  1881),  provid- 
ing that  fraud  shall  be  deemed  a  question  of  fact,  has 
reference  only  to  actions  involving  the  question  of 
fraudulent  intent  where  the  rights  of  the  parties  de- 
pend in  some  manner  upon  some  provision  of  the  act 
of  which  the  section  mentioned  forms  a  part.  Gorham 
v.  Gorham  (1913),  54  Ind.  App.  408,  103  N.  E.  16; 
Leader  Pub.  Co.  v.  Grant  Trust,  etc.,  Co.  (1914),  182 
Ind.  651,  108  N.  E.  121;  Alsmeier  v.  Adams  (1916),  62 
Ind.  App.  219,  105  N.  E.  1033,  109  N.  E.  58. 

In  Cotterell  v.  Koon  (1898),  151  Ind.  182,  51  N.  E. 
235,  it  was  said :  "Where,  in  a  pleading  or  special  find- 


630        APPELLATE  COURT  OF  INDIANA, 

Dunker  v.  Calahan — 64  Ind.  App.  624. 

ing,  fraud  must  be  made  to  appear,  except  there  be  som€ 
statute  or  special  rule  to  the  contrary,  the  facts  consti- 
tuting the  fraud  must  be  stated,  and  mere  epithets  are 
not  required,  nor  are  they  available."  In  Mc Adams  v. 
Bailey  (1907),  169  Ind.  518,  82  N.  E.  1057,  13  L.  R.  A. 
(N.  S.)  1003,  124  Am.  St.  240,  it  was  held  that  there 
could  be  nothing  added  to  a  special  finding  of  facts  in 
reference  to  fraud,  unless  it  resulted  as  a  necessary  con- 
clusion from  the  facts  found.  This  principle  permits 
of  the  drawing  of  conclusions  as  to  the  existence  of  the 
fraud  if  the  conclusions  necessary  follow  from  the  facts 

thus  found.    By  numerous  decisions  of  this  and 
4.    the  Supreme  Court  it  has  been  held  that  where  the 

primary  facts  found  lead  to  but  one  conclusion,  or 
where  the  facts  found  are  of  such  a  character  and  na- 
ture that  they  necessitate  the  inference  of  the  ultimate 
fact,  such  ultimate  fact  will  be  treated  as  found.  Jndah 
v.  F.  H.  Cheyne  Electric  Co.  (1913),  53  Ind.  App.  476, 
101  N.  E.  1039;  Mount  V.  Board,  etc.  (1907),  168  Ind. 
661,  80  N.  E.  629,  14  L.  R.  A.  (N.  S.)  483;  National 
Surety  Co.  V.  State  (1913),  181  Ind.  54,  103  N.  E.  105. 
In  Mount  v.  Board,  etc.,  supra,  Gillett,  J.,  speaking 
for  the  court,  said:  "It  is,  however,  to  be  recollected 
that  where  the  primary  facts  lead  to  but  one  conclusion, 
there  is  no  occasion  for  a  statement  of  the  ultimate 
fact." 

In  the  case  at  bar,  as  is  disclosed  by  the  facts  found, 
appellee  requested  appellant  George  W.  Dunker  to  see 

the  holder  of  the  mortgage  and  make  the  neces- 
2.    sary  arrangements  with  the  holder  to  take  up  the 

same;  and  said  appellant  took  it  upon  himself 
to  either  personally  furnish  the  money  to  pay  the  mort- 
gage indebtedness,  or  to  procure  the  money  elsewhere 
under  an  agreement  with  appellee  that  he  should  exe- 
cute a  mortgage  on  his  entire  tract  of  thirty-eight  acres 
to  secure  the  same.     Instead  of  carrying  out  this  re- 
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quest,  said  appellant  caused  a  deed  to  be  prepared, 
which  appellee  signed,  and  by  the  terms  thereof  con- 
veyed all  of  appellee's  real  estate  to  said  appellant.  This 
appellant  knew  appellee  did  not  intend  to  do,  and  knew 
at  the  same  time  that  appellee  was  illiterate,  and  knew 
that  appellee  had  no  knowledge  of  the  language  em- 
ployed in  the  drafting  of  deeds  and  mortgages,  and  that 
he  would  not  have  executed  the  deed  if  he  had  known 
that  it  was  a  deed.  That  the  consideration  he  paid  was 
greatly  inadequate.  -  These  facts,  some  of  which  are  in 
their  nature  primary,  when  taken  in  connection  with 
the  ultimate  facts,  lead  to  but  one  conclusion,  and  that 
is  that  appellee  was  deceived  by  the  conduct  of  appel- 
lant to  his  injury. 

The  fact  that  appellee  intrusted  appellant  George  W. 
Dunker  to  the  extent  that  he  did  to  procure  him  a  loan, 
together  with  the  knowledge  appellant  had  of  appellee's 
illiterate  condition,  amounted  to  a  deception  on  the  part 
of  appellant  in  permitting  appellee  to  execute  a  deed  of 
conveyance  under  the  circumstances.  In  regard  to  the 
taking  of  a  conveyance  from  an  illiterate  and  ignorant 
person  without  knowledge  of  the  value  of  the  property 
or  of  his  rights,  it  was  said  in  the  case  of  Hyer  V.  Little 
(1870),  20  N.  J.  Eq.  443,  449:  "In  this  situation,  in 
dealing  with  this  complaint,  he  was  bound  to  observe 
strict  good  faith,  not  to  deceive  him  by  any  act  or  rep- 
resentation of  his  own,  or  to  allow  him  to  deceive  him- 
self by  any  mistake  as  to  facts,  when  he  knew  he  was 
acting  under  such  mistake,  and  had  it  in  his  power  to 
undeceive  him." 

The  facts  found  by  the  court  warranted  the  conclu- 
sions of  law  announced  thereon,  that  appellee  was  enti- 
tled to  redeem  from  the  lien  of  the  mortgage  on  the  pay- 
ment of  the  amount  found  due  at  the  date  of  the  trial  in 
the  sum  of  $553.22,  and  entitled  to  have  his  title  quieted 
to  his  real  estate  as  against  appellants,  and  upon  their 
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failure  to  convey  to  him  on  the  payment  of  their  lien,  a 
commissioner  appointed  by  the  court  was  authorized  to 
do  so. 

The  evidence  amply  supports  the  findings  of  the  court 
on  each  material  point,  and  the  record  presents  no  rea- 
son for  which  it  may  be  claimed  that  the  decision  of  the 
court  is  contrary  to  law.  Therefore,  there  was  no  error 
in  overruling  appellants'  motion  for  a  new  trial. 

A  correct  result  was  reached  in  this  cause.  Judg- 
ment affirmed. 

Note. — Reported  in  113  N.  E.  15.  Fraud:  whether  a  question 
of  law  or  fact,  1  Ann.  Cas.  446.  Deeds  of  illiterate  persons,  valid- 
ity, 13  Cyc  578. 


Adolph  Kempner  Company  v.  Citizens  Bank  of 

Akron. 

[No.  9,225.    Filed  June  7,  1917.] 

1.  Pleading. — Demurrer  to  Answer. — Memorandum. — Statute. — 
Where  a  demurrer  to  a  paragraph  of  answer  is  not  accompa- 
nied by  a  memorandum  specifying  wherein  the  paragraph  is 
deficient  for  want  of  facts,  as  required  by  §§344,  351  Burns 
1914,  Acts  1911  p.  415,  §346  R.  S.  1881,  an  assignment  that  the 
trial  court  erred  in  overruling  the  demurrer  presents  no  ques- 
tion for  review  on  appeal,    p.  639. 

2.  New  Trial. — Grounds. — Statute. — Specifications  in  a  motion 
for  a  new  trial  that  the  decision  or  finding  of  the  court  is  not 
fairly  supported  by  the  evidence,  that  the  decision  or  finding  of 
the  court  is  clearly  against  the  weight  of  the  evidence,  that  the 
judgment  is  clearly  against  the  weight  of  the  evidence,  that 
certain  of  the  special  findings  are  not  sustained  by  sufficient 
evidence  and  that  neither  of  such  findings,  considered  sepa- 
rately and  alone,  is  sustained  by  sufficient  evidence,  are  not 
recognized  by  §585  Burns  1914,  §559  R.  S.  1881,  as  grounds  for 
a  new  trial  and  present  no  question  for  review  on  appeal, 
p.  640. 

3.  Appeal. — Briefs. — Specification  of  Errors. — Record. — Specifi- 
cations in  a  motion  for  a  new  trial  alleging  error  in  the  admis- 
sion and  rejection  of  evidence  cannot  be  considered  on  appeal 
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where  appellant's  brief  does  not  contain  any  portion  of  the 
record  showing  any  of  the  alleged  errors,  although  the  motion 
for  a  new  trial,  as  set  out  in  the  brief,  contains  some  questions 
and  answers,  but  shows  no  objection,  ruling  or  exception,     p.  640. 

4.  Evidence. — Certificate  of  Deposit. — Pa/rol  Evidence  as  to 
Character  of  Instrument, — In  an  action  against  a  bank  on  a 
certificate  of  deposit,  where  the  certificate  was  signed  by  the 
cashier  without  designating  himself  as  such,  but  the  instrument 
bore  an  indication  that  it  may  have  been  issued  by  the  cashier 
while  engaged  in  the  proper  discharge  of  his  duty  in  a  trans- 
action which  was  legitimate  business  of  the  bank,  extrinsic  evi- 
dence was  admissible  upon  the  issue  whether  the  certificate  was 
signed  by  the  cashier  in  his  individual  or  official  capacity,    p.  641. 

5.  Banks  and  Banking. — Action  on  Certificate  of  Deposit. — 
Burden  of  Proof. — In  an  action  against  a  bank  on  a  certificate 
of  deposit  signed  by  its  cashier,  the  burden  was  on  plaintiff  to 
prove,  before  it  could  recover,  that  the  issuance  of  the  certifi- 
cate was  in  fact  the  act  of  the  bank.    p.  641. 

6.  Banks  and  Banking. — Certificate  of  Deposit. — Action. — Liar 
bility  of  Bank. — Where  a  company,  acting  as  agent  for  a  bank 
cashier  in  conducting  certain  speculative  transactions  for  him 
on  the  board  of  trade,  requested  the  cashier  to  deposit  with  the 
company  an  additional  $3,000  as  security  for  the  transaction, 
and  he  forwarded  his  worthless  check,  which  the  company  sent 
to  the  bank  for  collection,  where  it  was  received  by  the  cashier, 
who,  in  place  thereof,  mailed  the  company  a  certificate  of  de- 
posit for  $3,000,  the  company  having  no  interest  in  the  trans- 
action except  as  agent  for  the  cashier  and  neither  of  them  hav- 
ing in  the  bank  any  money  or  anything  of  value  as  a  considera- 
tion for  the  certificate,  the  bank  was  not  liable  on  the  certificate 
in  the  absence  of  a  ratification  by  its  board  of  directors,  even 
though  the  cashier  in  issuing  the  certificate  assumed  to  act  in 
his  official  capacity,  since  an  agent  in  matters  touching  the 
agency  cannot  bind  his  principal  when  he  has  an  adverse  inter- 
est in  the  transaction,    p.  641. 

From  Kosciusko  Circuit  Court;  Francis  J.  Bowser, 
Judge. 

Action  by  the  Adolph  Kempner  Company  against  the 
Citizens  Bank  of  Akron.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Affirmed. 

Jacob  Ringer  and  C.  C.  Campbell,  for  appellant. 
Holman,  Bernetha  &  Bryant,  Reuben  R.  Co/rr  and 
#f.  A.  Baker,  for  appellee. 
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Dausman,  J. — Complaint  on  certificate  of  deposit. 
Answer  in  three  paragraphs :  first,  verified  general  de- 
nial; second,  no  consideration;  third,  gatnbling  trans- 
action with  an  illegal  consideration,  and  in  violation  of 
certain  statutes  of  the  state  of  Illinois.  Demurrer  to 
third  paragraph  of  answer  overruled.  Reply  in  de- 
nial. Special  finding  of  facts,  conclusions  of  law  there- 
on, and  judgment  accordingly. 

The  finding  of  facts  and  conclusions  of  law  thereon 
are  as  follows:  "The  court,  having  been  requested  to 
find  the  facts  in  writing  in  this  cause,  and  state  the  con- 
clusion of  law  thereon,  finds  the  facts  as  follows :  First, 
the  plaintiff  in  this  action  is  a  corporation  duly  organ- 
ized and  doing  business  under  the  laws  of  the  state  of 
Illinois ;  that  it  was  organized  on  the  13th  day  of  July, 
1911,  and  began  doing  business  August  the  1st,  1911, 
with  its  office  and  principal  place  of  business  located  in 
the  city  of  Chicago,  in  the  state  of  Illinois ;  that  it  was 
engaged  in  the  business  of  buying  and  selling  grain, 
produce  and  provisions,  as  brokers  for  others  on  com- 
mission, and  also  buying,  receiving  and  selling  grain 
and  produce;  that  ever  since  its  organization  one 
Adolph  Kempner  has  been  'the  president  and  acting 
manager  of  its  business;  that  prior  to  the  time  of  its 
organization,  said  Adolph  Kempner  for  a  number  of 
years  had  been  engaged  in  the  said  business  as  a  broker 
and  commission  merchant,  operating  and  doing  busi- 
ness under  the  firm  name  and  style  of  Adolph  Kempner 
&  Co. ;  that  said  Adolph  Kempner,  as  Adolph  Kempner 
&  Company,  retired  from  said  brokerage  business  as 
an  individual  on  August  the  1st,  1911. 

"Second,  that  the  defendant  herein  was,  prior  to  No- 
vember the  4th,  1911,  a  private  banking  institution  duly 
organized  and  doing  business  under  the  laws  of  the 
state  of  Indiana ;  that  it  was  organized  and  began  doing 
business  in  1903,  and  subsequently  complied  with  the 
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law  of  1905  of  the  state  of  Indiana,  respecting  private 
banks  and  banking,  and  from  and  after  said  time  con- 
ducted its  business  subject  thereto;  that  the  capital 
stock  of  said  bank  was  $12,000.00 ;  that  it  was  engaged 
in  the  banking  business  in  the  town  of  Akron,  Fulton 
County,  Indiana,  from  and  after  the  year  1903,  up  to 
and  including  tjie  third  day  of  November,  1911;  that 
the  officers  and  director's  of  said  banking  institution, 
consisted  of  a  board  of  directors  of  seven  members,  a 
president,  vice-president  and  cashier;  that  on  the  3rd 
day  of  November,  1911,  said  defendant  was  closed  by  or- 
der of  the  auditor  of  the  state  of  Indiana,  and  since  said 
time  has  not  been  engaged  in  the  general  banking  busi- 
ness other  than  to  close  up  the  business  affairs  of  said 
defendant ;  that  during  all  the  time  of  its  existence  one 
Howard  B.  Harter  was  the  cashier,  and  active  manager 
of  said  bank;  that  said  town  of  Akron  contained  a 
population  of  about  800  or  900  people,  and  was  located 
110  miles  east  of  the  city  of  Chicago;  that  Andrew 
Harter,  who  is  the  father  of  said  Howard  B.  Harter, 
was,  during  the  years,  1910  and  1911,  president  of  said 
banking  institution;  that  said  Andrew  Harter  lived  on 
a  farm  and  did  not  take  any  active  part  in  the  manage- 
ment of  said  institution ;  that  the  said  directors  of  said 
bank  held  monthly  meetings  at  its  banking  house;  that 
the  chief  business  at  said  meetings  was  to  pass  upon 
and  approve  loans  and  accounts  and  bills  receivable; 
that  the  said  bank  was  examined  from  time  to  time  by 
the  banking  department  of  the  office  of  the  auditor  of 
state;  that  on  the  10th  day  of  October,  1911,  said  bank- 
ing department  through  its  officers,  examined  said  bank 
as  of  date  October  9,  1911,  and  said  officers,  at  the  con- 
clusion of  their  examination  presented  to  the  direc- 
tors of  said  bank  their  report,  which  showed  the  bank 
to  be  solvent,  and  revealed  no  irregularities,  and  on  the 
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request  of  said  examiners  said  directors  signed  and 
approved  said  report. 

"Third,  that  for  some  months  prior  to  October,  1911, 
said  Adolph  Kempner  was  acquainted  with  said  How- 
ard B.  Harter,  and  during  all  said  time  knew  that  said 
Howard  B.  Harter  was  cashier  of  the  defendant  bank, 
and  had  charge  of  its  business  affairs,  %nd  that  during 
that  time  said  Adolph  Kempndr,  under  the  firm  name 
and  style  of  Adolph  Kempner  &  Company,  and  Adolph 
Kempner  Company  by  their  said  Adolph  Kempner  acted 
as  agent  and  broker  for  said  Howard  B.  Harter  in  the 
purchase  and  sale  of  grain  and  produce  on  the  Chicago 
Board  of  Trade ;  and  on  the  12th  day  of  October,  1911, 
said  Howard  B.  Harter  ordered  and  directed  said  plain- 
tiff as  his  agent  to  purchase  for  him  on  the  Chicago 
Board  of  Trade  800,000  bushels  of  December  wheat, 
meaning  thereby  wheat  for  delivery  during  the  month 
of  December,  1911 ;  that  said  wheat  was  to  be  purchased 
at  the  price  of  one  dollar  a  bushel  and  said  plaintiff  in 
obedience  to  said  order  did  on  the  27th  day  of  October, 
1911,  purchase  said  300,000  bushels  of  wheat  on  the 
Chicago  Board  of  Trade  at  the  price  of  one  dollar  a 
bushel,  and  notified  said  Howard  B.  Harter  thereof; 
that  at  the  time  said  order  was  given  said  Howard  B. 
Harter  sent  to  the  plaintiff  his  two  checks  for  $3,000.00 
each  on  the  defendant  bank  herein;  that  on  the  27th 
day  of  October,  1911,  the  said  plaintiff  demanded  from 
said  Howard  B.  Harter  an  additional  sum  of  $3,000.00 
for  security  over  and  above  the  checks  aforesaid  and 
thereupon  said  Howard  B.  Harter  sent  to  the  plain- 
tiff his  check  for  said  sum  on  the  defendant  bank 
herein,  payable  to  said  plaintiff;  that  the  plaintiff,  on 
the  receipt  of  said  check  on  October  the  28th,  1911, 
forwarded  the  same  for  collection  to  the  defendant  bank 
therein ;  that  the  said  Citizens  Bank  of  Akron,  Indiana, 
by  and  through  the  said  Howard  B.  Harter  received 


MAY  TERM,  1917.  637 

* 

Adolph  Kempner  Co.  v.  Citizens  Bank,  etc. — 64  Ind.  App.  632. 

said  check  and  in  lieu  thereof  said  Howard  B.  Harter 
sent  by  mail  to  the  plaintiff  the  certificate  of  deposit 
sued  on  herein,  which  is  in  words  and  figures  as  fol- 
lows, towit: 

"  'Citizens  Bank,  Akron,  Indiana,  No.  7927,  Oc- 
tober 31st,  1911,  191. ..    Adolph 

Kempner  Company  has  deposited  in  this  bank  three 
thousand  dollars,  $3,000.00,  pay- 
able to  the  order  of  themselves  on  the  return  of  this 
certificate.    H.  Harter'. 

"This  deposit  is  not  subject  to  check.  (Written 
across  the  face.)     Not  over  $3,000.00. 

"That  said  certificate  was  by  the  plaintiff  deposited 
in  the  Chicago  Savings  Bank  and  Trust  Company,  and 
by  said  bank  was  sent  to  the  Fletcher  American  Bank, 
Indianapolis,  Indiana,  which  in  turn  presented  it  in  pay- 
ment to  the  defendant,  which  payment  was  by  the  de- 
fendant refused  and  on  November  the  3rd,  1911,  said 
certificate  was  duly  protested  and  has  not  been  paid; 
that  at  the  time  said  Howard  B.  Harter  executed  said 
check  in  lieu  of  which  said  certificate  was  issued,  said 
Howard  B.  Harter  did  not  have  on  deposit  in  said  de- 
fendant bank  said  $3,000.00  nor  any  part  thereof,  nor 
has  he  since  said  time  had  on  deposit  any  money  in  said 
defendant  bank ;  that  said  certificate  of  deposit  was  exe- 
cuted without  the  knowledge  or  consent  of  any  officer, 
director  or  stockholder  of  said  defendant  bank  other 
than  said  Howard  B.  Harter,  and  was  issued  without 
any  other  or  different  consideration  than  said  check  of 
Howard  B.  Harter;  that  said  plaintiff  did  not  at  said 
time  deposit  in  said  bank  said  $3,000.00  nor  any  part 
thereof,  nor  has  it  since  said  time  deposited  any  money 
therein  in  lieu  thereof;  that  at  the  time  said  Howard 
B.  Harter  issued  said  check  as  aforesaid,  the  same  was 
done  without  the  knowledge  or  consent  of  any  officer, 
director  or  stockholder  of  said  bank  other  than  him- 
self ;  that  no  officer,  director  or  stockholder  of  said  bank, 
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other  than  said  Howard  B.  Harter,  had  any  knowledge 
that  said  Howard  B.  Harter  was  during  any  of  said 
time  dealing  on  the  Chicago  Board  of  Trade  through 
the  plaintiff  herein  or  any  other  broker  or  commission 
house;  that  during  said  time  said  Howard  B.  Harter 
was  not  engaged  in  buying  or  selling  grain  or  produce, 
nor  in  the  operation  of  any  mill  or  elevator  or  ware- 
house in  the  town  of  Akron,  or  elsewhere,  other  than 
upon  the  Chicago  Board  of  Trade ;  that  at  the  time  said 
defendant  bank  was  closed,  said  Howard  B.  Harter  had 
stock  therein  of  the  par  value  of  $5,000.00,  but  of  no 
actual  value,  and  stock  in  a  bank  at  Macy,  Indiana,  in 
the  sum  of  $1,400.00,  and  owned  an  automobile;  that 
during  said  time,  said  Howard  B.  Harter  drew  as  his 
salary  as  said  cashier  the  sum  of  $18.00  per  week  and 
had  no  other  business  or  occupation. 

"Fourth,  that  at  the  time  said  plaintiff  bought  said 
300,000  bushels  of  wheat  for  said  Howard  B.  Harter, 
it  was  not  expected  nor  intended  by  said  plaintiff  or 
said  Howard  B.  Harter  that  delivery  of  said  wheat 
would  be  asked  for  or  made  to  said  Howard  B.  Harter, 
but  that  the  profit  or  loss  thereof  would  be  settled  at 
the  difference  in  market  price  of  said  wheat  at  or  prior 
to  the  date  when  delivery  thereof  might  be  asked ;  that 
said  plaintiff  had  no  interest  in  said  contract  other  than 
as  brokers  and  agents  for  said  Howard  B.  Harter. 

"That  during  the  year  1911,  and  while  the  plain- 
tiff and  said  Howard  B.  Harter  were  having  and  car- 
rying on  the  transactions  as  set  out  in  finding  Nos.  3, 
4,  and  5,  there  was  in  force  in  the  State  of  Illinois,  the 
following  statutes,  to-wit : 

"'Whoever  contracts  to  have  or  give  to  himself  or 
another  the  option  to  sell  or  buy  at  a  future  time  any 
grain  or  other  commodity,  stock  of  any  railroad,  or 
other  company,  or  gold  or  forestalls  the  market  by 
spreading  false  rumors  to  influence  the  price  of  the 
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commodities  therein,  or  corners  the  market,  or  attempts 
to  do  so,  in  relation  to  any  such  commodity  shall  be 
fined  not  less  than  $10.00  nor  more  than  $1,000.00  or 
confined  in  the  county  jail  not  exceeding  one  year,  or 
both;  and  all  contracts  made  in  violation  of  this  sec- 
tion shall  be  considered  gambling  contracts  and  shall 
be  void. 

" 'All .  promises,  notes,  bonds,  covenants,  contracts, 
agreements,'  judgments,  mortgages  or  other  securities 
or  conveyances  made,  given,  granted,  drawn  or  entered 
into  or  executed  by  any  person  whatsoever,  where  the 
whole  or  any  part  of  the  consideration  thereof,  shall 
be  for  any  money,  property,  or  other  valuable  thing, 
won  by  any  gaming  or  playing  at  cards,  dice,  or  any 
other  game  or  games,  or  upon  any  race,  fight,  pastime, 
sport,  lot,  chance,  casualty,  election  on  unknown  or  con- 
tingent event  whatever  or  for  the  reimbursing  or  pay- 
ing any  money  or  property  knowingly  lent  or  so  gam- 
ing or  betting  or  that  shall  during  such  play  or  betting 
so  play  or  bet,  shall  be  void  and  of  no  effect/ 

"And  the  court  now  states  its  conclusions  of  law  on 
the  foregoing  facts  that  the  law  is  with  the  defendant, 
and  that  the  plaintiff  ought  not  to  recover,  and  the  de- 
fendant recovers  cost  herein." 

The  only  errors  assigned  which  this  court  can  recog- 
nize are  the  following:  The  second,  that  the  court 
erred  in  overruling  the  demurrer  to  the  third  para- 
graph of  answer;  the  third,  that  the  court  erred  in  its 
conclusions  of  law;  the  fourth,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  second  assignment  presents  nothing  for  our  con- 
sideration for  the  reason  that  the  demurrer  is  not  ac- 
companied by  a  memorandum,  specifying  where- 

1.    in  the  said  paragraph  of  answer  was  deficient  for 

want  of  facts,  as  required  by  §§344,  351  Burns 

1914,  Acts  1911  p.  415,   §346  R.   S.   1881.    Quality 
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Clothes  Shop  V.  Keeney  (1914),  57  Ind.  App.  500,  106 
N.  E.  541. 

The  fourth  assignment  requires  us  to  review  the  ac- 
tion of  the  court  in  overruling  the  motion  for  a  new 
trial.  This  motion  specifies  nineteen  alleged  grounds 
for  a  new  trial,  the  first  seven  of  which  are  as  follows : 
"(1)  The  decision  or  finding  of  the  court  is  not  sus- 
tained by  sufficient  evidence;  (2)  the  decision  or  find- 
ing of  the  court  is  contrary  to  law;  (3)  the  decision  or 
finding  of  the  court  is  not  fairly  supported  by  the  evi- 
dence; (4)  the  judgment  is  not  fairly  supported  by  the 
evidence;  (5)  the  decision  or  finding  of  the  court  is 
clearly  against  the  weight  of  the  evidence;  (6)  the 
judgment  is  clearly  against  the  weight  of  the  evidence; 
(7)  that  each  of  the  special  findings  of  the  court  num- 
bered from  one  to  four  inclusive,  is  not  sustained  by 
sufficient  evidence,  and  that  neither  of  said  special  find- 
ings, so  numbered,  considered  separately  and  alone,  is 
sustained  by  sufficient  evidence."  The  third,  fourth, 
fifth,  sixth  and  seventh  specifications  are  not  recognized 
by  the  Code  as  grounds  for  a  new  trial.    §585 

2.  Burns  1914,  §559  R.  S.  1881;  Lynch  v.  Mil- 
waukee Harvester  Co.    (1902),   159   Ind.   675, 

65  N.  E.  1025.  The  first  and  second  we  shall  con- 
sider together,  for  the  reason  that  under  the  latter  ap- 
pellant's only  contention  is  that  the  finding  is  contrary 
to  law  because  there  is  absolutely  no  evidence  to  sup- 
port the  fourth  item  of  the  finding.  We  have  consid- 
ered the  evidence  with  care,  and  we  have  reached  the 
conclusion  that  there  is  abundant  evidence  in  the  rec- 
ord tending  to  support  the  finding  throughout  and  in 
every  feature.    The  remaining  twelve  specifica- 

3.  tions  consist  of  alleged  errors  in  admitting  and 
rejecting  evidence.    None  of  these  twelve  speci- 
fications can  be  considered  by  this  court  for  the  reason 
that  appellant's  brief  does  not  contain  any  portion  of 
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the  record  showing  any  of  the  alleged  errors.  The 
motion  for  a  new  trial,  as  set  out  in  the  brief,  contains 
some  questions  and  answers,  but  shows  no  objection, 
no  ruling,  and  no  exception.  American  Fidelity  Co. 
v.  Indianapolis,  etc.,  Fuel  Co.  (1912),  178  Ind.  133, 
98  N.  E.  709.  It  follows  that  appellant  has  failed  to 
show  error  in  the  overruling  of  the  motion  for  a  new 
trial. 

The  third  assignment  brings  us  to  the  question,  Did 

the  court  err  in  its  conclusions  of  law?    When  we  look 

intently  upon  the  facts,  it  becomes  apparent  that 

4.  this  question  must  be  answered  in  the  negative. 
Under  the  issues  we  are  required  to  ascertain  and 

fix  the  character  of  the  written  instrument  which  is  the 
foundation  of  the  action.  Was  the  issuance  of  the 
certificate  the  act  of  the  bank  or  the  individual  act  of 
Howard  B.  Harter?  Is  the  promise  to  pay,  evidenced 
by  the  certificate,  the  promise  of  the  bank  or  the  indi- 
vidual promise  of  Howard  B.  Harter?  He  signed  the 
certificate  as  plain  "H.  Harter,"  without  designating 
himself  cashier.  However,  the  certificate  bears  an  in- 
dication that  it  may  have  been  issued  by  the  cashier  of 
the  bank  while  engaged  in  the  proper  discharge  of  his 
duty  in  a  transaction  which  was  the  legitimate  busi- 
ness of  the  bank.  The  face  of  the  instrument  pre- 
sented a  query,  and  therefore  the  door  was  open 

5.  for  the  admission  of  extrinsic  evidence.    The 
duty  was  on  appellant  to  prove,  before  it  could 

recover,  that  the  issuance  of  the  certificate  was  in  fact 
the  act  of  the  bank.  x 

Even  on  the  theory  that  in  issuing  the  certificate 

Harter  assumed  to  act  in  the  capacity  of  cashier  and 

intended  thereby  to  bind  the  bank,  the  instru- 

6.  ment  created  no  liability  whatever  against  the 
bank.    The  finding  discloses  that  appellant  was 

Vol.  64—41 
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acting  as  agent  for  Harter  in  conducting  for  him  cer- 
tain transactions  on  the  Chicago  Board  of  Trade;  that 
appellant  requested  Harter  to  deposit  with  appellant 
an  additional  $3,000  as  security  for  said  transactions; 
that  in  response  to  said  request  Harter  sent  to  appel- 
lant his  worthless  check;  that  appellant  sent  the  check 
to  appellee  bank  for  collection ;  that  the  check  was  re- 
ceived by  Harter,  who  thereupon  and  in  lieu  of  said 
check,  sent  by  mail  to  appellant  the  so-called  certificate 
of  deposit;  that  appellant  had  no  interest  in  the  trans- 
actions on  the  said  board  of  trade  other  than  as  agent 
for  Harter ;  that  neither  appellant  nor  Harter  deposited 
in  the  bank,  and  neither  of  them  had  in  the  bank,  any 
money  or  other  thing  of  value  as  a  consideration  for 
said  certificate.  On  these  facts  the  transaction  was, 
in  effect,  wholly  between  Harter  and  the  bank.  If 
appellant  had  succeeded  in  cashing  either  the  check  or 
the  certificate,  the  proceeds  would  have  constituted  in 
its  hands  a  fund  to  be  held  for  the  sole  uses,  purposes 
and  benefit  of  Harter.  As  between  Harter  and  the 
bank,  he  was  attempting  to  make  a  loan  from  the  bank 
to  himself;  or,  in  other  words,  he  was  attempting  to 
misappropriate  to  his  own  use  the  funds  which  it  was 
his  highest  duty  to  guard,  protect  and  keep  inviolate. 
But  there  is  an  old  rule  of  law  which  barricaded  his 
path  and  prevented  the  accomplishment  of  his  purpose : 
"It  is  a  rule  which  stands  upon  the  solid  basis  of  reason 
and  common  sense,  that  an  agent  in  matters  touching 
the  agency  cannot  act  so  as  to  bind  his  principal  when 
he  has  an  adverse  interest  in  himself.  The  law  will 
not  permit  a  conflict  in  this  way  between  his  interest 
and  his  duty,  and  removes  the  temptation  to  wrong  by 
absolutely  disabling  him  in  such  a  case  from  acting  for 
himself  and  at  the  same  time  for  his  principal".  Voltz 
V.  Blackmar  (1876),  64  N.  Y.  440;  Pope  v.  Bank  of 
Albion  (1874),  57  N.  Y.  126;  Gallery  v.  National  Ex- 
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change  Bank,  etc.  (1879),  41  Mich.  169,  2  N.  W.  193, 
32  Am.  Rep.  149;  First  Nat  Bank,  etc.  V.  Gifford 
(1877),  47  Iowa  575;  Lee  v.  Smith  (1884),  84  Mo.  304, 
54  Am.  Rep.  101 ;  West  St.  Louis  Sav.  Bank  V.  Shawnee 
County  Bank  (1877),  95  U.  S.  557,  24  L.  Ed.  490;  1 
Morse,  Banks  (5th  ed.)  ch.  XI.  See,  also,  Crystal  Plate 
Glass  Co.  v.  First  Nat.  Bank  (1887),  6  Mont.  303,  12 
Pac.  678.  Appellant  knew  all  the  facts  of  this  case. 
The  certificate  was  invalid.  It  could  be  validated  and 
become  a  claim  against  the  assets  of  the  bank  only  by 
an  affirmative  ratification  by  the  bank's  board  of  di- 
rectors. 
* 

Judgment  affirmed. 

Note. — Reported  in  116  N.  E.  440.  Banks  and  banking:  lia- 
bility of  bank  on  certificate  of  deposit,  75  Am.  St.  58;  parol  evi- 
dence affecting  signature  of  bank  official,  17  Cyc  710;  individual 
interest  of  cashier  in  transaction,  7  C.  J.  552. 


Born  and  Company  v.  Durr. 

[No.  9,792.    Filed  June  7,  1917.] 

Master  and  Servant. — Workmen's  Compensation  Act. — Physi- 
cian and  Hospital  Service. — Liability  of  Master. — Authority  of 
Industrial  Board. — The  Industrial  Board  has  no  authority  under 
§25  of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  to 
order  that  an  attending  physician  or  surgical  and  hospital  serv- 
ices and  supplies  be  furnished  an  injured  employe  at  the  mas- 
ter's expense  after  the  expiration  of  the  first  thirty  days  fol- 
lowing the.  injury. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  U.  S.  Grant  Durr  against  Born  and 
Company.  From  an  order  of  the  Industrial  Board 
ordering  medical  attention  beyond  the  thirty-day  pe- 
riod provided  in  the  act,  the  defendant  appeals.  Re- 
versed. 


644        APPELLATE  COURT  OF  INDIANA, 

Born  &  Co.  v.  Durr— 64  Ind.  App.  643. 

John  B.  Coughlin,  for  appellant. 
Randolph  &  Milford,  for  appellee. 

Ibach,  P.  J. — This  is  an  appeal  from  an  order  of  the 
Industrial  Board  of  Indiana,  dated  September  28,  1916, 
ordering  medical  treatment  of  the  appellee  continued 
at  the  expense  of  the  appellant  beyond  the  thirty-day 
period  provided  in  §25  of  the  Indiana  Workmen's  Com- 
pensation Act.     Acts  1915  p.  392. 

The  facts  are,  in  brief,  as  follows:  On  August  24, 
1916,  appellee  was  injured  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment  by  appellant, 
which  accident  was  covered  by  said  act.  He  was  taken' 
to  the  hospital  and  there  treated  by  a  physician  fur- 
nished by  the  employer.  On  September  26,  1916,  the 
employe  filed  with  the  Industrial  Board  a  petition  ask- 
ing for  an  order  "requiring  the  employer  to  pay  all 
necessary  bills  for  services  of  his  said  physician  and 
hospital  bills  for  such  time  as  his  condition  may  re- 
quire." In  addition  to  the  facts  above  shown  it  is 
stated  in  said  petition  that  appellee  is  now  in  the  hos- 
pital receiving  treatment  and  care  daily  under  the 
supervision  of  a  competent  "physician  and  surgeon." 
That  he  is  informed  by  his  said  physician  and  believes 
it  to  be  a  fact  that  his  injuries  are  of  such  a  serious 
nature  and  character  that  he  will  be  required  to  re- 
main at  said  hospital  for  medical  treatment  and  care 
for  a  longer  period  than  thirty  days  after  said  injury- 

The  Industrial  Board  finds  that  said  period  for  medi- 
cal treatment,  at  the  expense  of  the  employer,  should  be 
extended  for  a  period  longer  than  thirty  days  after  the 
date  of  said  injury  and  ordered  and  directed  that  said 
services  be  continued  at  the  expense  of  said  employer 
until  further  ordered  by  the  board. 

The  questions  presented  involve  the  construction  of 
§25  of  the  Workmen's  Compensation  Act,  supra,  and 
may  be  stated  as  follows:     (1)    Has  the  board  author- 
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ity  to  order  that  an  attending  physician  be  furnished 
the  employe  at  the  expense  of  the  employer  after  the 
expiration  of  the  first  thirty  days?  (2)  Has  the  board 
authority  to  order  that  surgical  and  hospital  services 
and  supplies  be  furnished  the  employe  at  the  expense 
of  the  employer  after  the  expiration  of  the  first  thirty 
days? 

After  a  careful  reading  of  §25,  supra,  we  are  unable 
to  find  any  authority  therein  by  which  the  Industrial 
Board  may  require  the  employer  to  furnish  either  an 
attending  physician  or,  in  the  first  instance,  surgical 
and  hospital  services  beyond  the  thirty-day  period.  It 
follows  therefore  that  the  order  of  the  Industrial  Board 
in  this  case  was  erroneous. 

Judgment  reversed. 

Note.— Reported  in  116  N.  £.  428.    See  note  ante  p.  602. 


Kirkoff  Brothers   and  McElwaine  et  al.  v. 

McCool. 

[No.  9,848.    Filed  June  7,  1917.] 

1.  Master  and  Servant.  —  Workmen's  Compensation  Act.  — 
Claim  of  Physician. — Liability  of  Insurance  Carrier. — Where 
an  employer  duly  authorizes  treatment  by  a  physician  of  an 
injured  employe  beyond  the  first  thirty  days  after  his  injury, 
the  insurance  carrier,  under  the  provisions  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  892,  is  liable  therefor,  and  the 
claim  for  medical  services  may  be  enforced  by  the  physician 
against  the  insurance  carrier,    p.  647. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Al- 
lowance of  Physician's  Claim. — Right  of  Appeal. — In  view  of 
§§60,  61,  66  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  providing  that  the  action  of  the  Industrial  Board  is  con- 
clusive in  controversies  relating  to  fees  of  physicians,  "but 
either  party  to  the  dispute  may  appeal,"  an  appeal  will  lie 
from  an  order  of  the  Industrial  Board  allowing  a  physician's 
claim  for  services  to  an  injured  employe,    p.  648. 

From  the  Industrial  Board  of  Indiana. 
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Claim  under  the  Workmen's  Compensation  Act  by- 
John  F.  McCool,  physician,  against  Kirkoff  Brothers  and 
McElwaine,  employer,  and  the  Prudential  Casualty 
Company  for  medical  treatment  of  an  injured  employe. 
Claim  allowed,  and  employer  and  insurer  appeal.  Award 
approved  and  order  affirmed. 

Thomas  Stevenson,  for  appellants. 

James  E.  Rocap  and  John  J.  McShane,  for  appellee. 

Felt,  J. — Fount  Royston  was  an  employe  of  appel- 
lant Kirkoff  Brothers  and  McElwaine,  and  on  July  12, 
1916,  was  injured  in  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  Appellant  Pruden- 
tial Casualty  Company  was  the  insurance  carrier  for 
its  coappellant  under  and  in  pursuance  of  the  provi- 
sions of  the  Indiana  Workmen's  Compensation  Law. 
Appellee  was  employed  to  render  medical  treatment 
and,  on  November  14,  1916,  filed  with  the  Industrial 
Board  of  Indiana  his  claim  for  services  and  asked  that 
it  be  allowed  against  both  of  the  appellants. 

The  claim  was  duly  presented  and  the  board  found 
that  on  July  12,  1916,  Fount  Royston  was  in  the  em- 
ployment of  Kirkoff  Brothers  and  McElwaine,  and  on 
said  day  received  a  personal  injury  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment ;  that  on 
July  15,  1916,  said  employer  employed  appellee  McCool 
to  treat  said  Royston  and  expressly  authorized  him  to 
treat  such  injured  employe  until  he  was  fully  recovered 
from  his  injuries,  and  expressly  directed  him  to  con- 
tinue his  treatment  beyond  the  thirty  days  after  the 
date  of  his  injury;  that  in  pursuance  of  such  employ- 
ment appellee  treated  said  Royston  from  July  15  to  and 
including  October  9,  1916;  that  his  services  therefor 
are  reasonably  worth  $105.50 ;  that  on  August  17,  1916, 
appellant  insurance  company  notified  appellee  that  il 
would  not  pay  for  any  treatment  of  said  Royston  beyond 
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thirty  days  after  the  day  on  which  he  was  injured. 
The  Industrial  Board  duly  allowed  and  approved  the 
claim  in  the  sum  of  $105.50*  against  both  defendants, 
the  appellants  in  this  appeal. 

The  only  error  of  law  assigned  is  by  appellant  Pru- 
dential Casualty  Company.  The  assignment  is  stated 
in  different  ways,  but  only  one  question  is  duly  pre- 
sented, which  is  that  the  court  erred  in  approving  ap- 
pellee's bill  for  services  rendered  beyond  the  first 
thirty  days  after  the  injury  was  received  and  in  allow- 
ing the  same  against  the  insurance  carrier 

The  board  expressly  finds  that  the  employer  duly 
authorized  and  directed  the  continuation  of  the  treat- 
ment of  the  injured  employe  beyond  the  first 

1.  thirty  days  after  his  injury,  and  there  is  no 
question  or  dispute  about  the  fact  of  such  em- 
ployment. This  court  has  recently  considered  the 
identical  question  here  presented  and  decided  it  ad- 
versely to  appellant's  contention  by  holding  that,  where 
the  employer  duly  authorizes  treatment  by  a  physician 
of  an  injured  employe  beyond  the  first  thirty  days  after 
his  injury,  the  insurance  carrier,  under  the  provisions 
of  the  Indiana  Workmen's  Compensation  Act,  is  liable 
therefor,  and  such  claim  may  be  enforced  by  the  phys-* 
ician  against  the  insurance  carrier.  In  re  Kelley, 
(1917),  ante  594,  116  N.  E.  306. 

We  have  thus  disposed  of  the  merits  of  this  appeal, 
but  two  motions  are  pending  which  we  deem  it  proper  to 
consider.  Appellant  has  filed  and  duly  presented  a  re- 
quest for  an  oral  argument,  which  ordinarily  would  be 
granted ;  but  in  this  instance,  there  being  but  one  ques- 
tion on  the  merits  of  the  appeal,  the  court,  having  re- 
cently considered  and  decided  the  identical  question, 
after  due  consideration,  deems  it  inexpedient  and  un- 
necessary to  hear  oral  argument,  and  therefore  over- 
rules the  petition  therefor. 
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Appellee  has  moved  to  dismiss  the  appeal  on  the 
ground  that  the  statute  does  not  authorize  an  appeal 
from  an  order  of  the  Industrial  Board  allowing  and 
approving  the  claim  of  a  physician  for  services. 

This  question  has  in  effect,  though  not  expressly,  been 

decided  adversely  to  appellee's  contention,  and  correctly 

so  under  the  provisions  of  the  Indiana  Work- 

2.  men's  Compensation  Act.  Section  65  of  the  act 
provides  that :  "Fees  of  attorneys  and  physicians 
and  charges  of  hospitals  for  services  under  this  act  shall 
be  subject  to  the  approval  of  the  Board."  Section  74 
requires  policies  of  insurance  to  contain  an  agreement 
that  the  insurance  carrier  "will  promptly  pay  to  the 
person  entitled  to  same  all  benefits  conferred  by  this 
act" ;  and  further  provides  that  "Such  agreement  shall 
be  construed  to  be  a  direct  promise  by  the  insurer  to 
the  person  entitled  to  compensation  enforceable  in  his 
name." 

In  passing  on  the  facts  relating  to  controversies  over 
the  fees  of  physicians,  the  action  of  the  Industrial 
Board  is  conclusive  and  binding  upon  the  parties,  "but 
either  party  to  the  dispute  may  *  *  *  appeal  to 
the  Appellate  Court  for  errors  of  law  under  the  same 
terms  and  conditions  as  govern  appeals  in  ordinary  civil 
actions."  §§60,  61,  66  of  the  Indiana  Workmen's  Com- 
pensation Act.     Acts  1915  pp.  392,  410,  412. 

The  motion  to  dismiss  the  appeal  is  overruled.  The 
award  of  the  Industrial  Board  is  approved,  and  the 
order  allowing  the  claim  of  the  physician  against  the 
insurance  carrier  is  affirmed. 

Note.— Reported  in  116  N.  E.  439.    See  note  ante  p.  602. 
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Wilt  et  al.  v.  First  National  Bank    op 

Martinsville. 

[No.  9,155.    Filed  November  23, 1916.    Rehearing  denied  March  6, 

1917.    Transfer  denied  June  8,  1917.] 

1.  Executors  and  Administrators. — Claims  Against  Decedent's 
Estate. — Time  for  Taking  AppeaL — Dismissal. — Statutes. — Un- 
der §§2977-2980  Burns  1914,  §2454  et  seq.  R.  S.  1881,  control- 
ling appeals  from  decisions  connected  with  decedent's  estates, 
requiring  that  the  appeal  bond  be  filed  within  thirty  days  from 
the  decision,  unless  an  extension  of  time  is  procured,  and  that 
the  transcript  be  filed  within  ninety  days  after  the  filing  of  the 
bond,  where  an  action  on  a  note  of  decedent  upon  which  one  of 
the  defendants  was  surety,  and  to  foreclose  an  indemnifying 
mortgage  given  by  decedent  to  the  surety,  could  not  have  been 
maintained  except  by  filing  a  claim  against  the  pending- estate 
of  the  deceased  maker  of  the  note,  and  the  transcript  was  not 
filed  until  162  days  after  the  rendition  of  the  judgment  in  favor 
of  the  claimant,  the  appeal  must  be  dismissed,  the  character  of 
the  proceeding  not  being  changed  because  the  only  assignments 
of  error  are  made  by  appellants  other  than  the  administrator, 
p.  651. 

2.  Appeal. — Want  of  Jurisdiction. — Dismissal. — When  it  appears 
from  the  record  that  the  appellate  tribunal  is  without  jurisdic- 
tion, it  becomes  the  duty  of  the  court,  on  motion  or  suggestion 
of  counsel,  or  on  its  own  motion,  to  proceed  no  further  except 
to  dismiss  the  appeal,    p.  652. 

From  Morgan  Circuit  Court;  Nathan  A.  Whitaker, 
Judge. 

Action  by  the  First  National  Bank  of  Martinsville 
against  Mary  K.  Wilt  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Appeal  dismissed. 

W.  S.  Shirley,  Alexander  C.  Ayres,  Frank  C.  Ayres 
and  H.  L.  McGinnis,  for  appellants. 

Eph  Inman,  E.  F.  Branch  and  A.  M.  Bain,  for  appel- 
lee. 

Felt,  J. — This  suit  was  begun  by  appellee  by  filing 
a  claim  in  the  Morgan  Circuit  Court  against  the  estate 
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of  James  F.  Carney,  deceased,  and  others,  to  collect  the 
amount  dne  on  a  certain  promissory  note  executed  by 
the  decedent  as  principal  and  by  one  Andrew  J.  Watson 
as  surety,  and  payable  to  appellee.  The  case  was  tried 
on  an  amended  claim  against  said  estate  of  which 
Samuel  M.  Guthridge  was  administrator.  Other  per- 
sons were  joined  as  defendants  as  follows : 

Andrew  J.  Watson,  surety  on  the  note  and  to  whom 
the  decedent  executed  two  mortgages  on  real  estate  to 
indemnify  him  against  loss  as  such  surety  and  therein 
expressly  agreeing  to  pay  the  debt  secured,  and  Etta  D. 
Carney,  widow  of  the  decedent,  Elsie  A.  and  Willard  L. 
Kinneman,  alleged  owners  of  the  mortgaged  real  estate, 
and  Mary  K.  Wilt,  the  holder  of  a  mortgage  which  she 
contended  was  senior  to  the  indemnifying  mortgage 
executed  to  Watson.  Appellee,  the  claimant,  sought  an 
allowance  against  the  estate  and  a  personal  judgment 
against  Watson  for  the  amount  of  the  note,  interest  and 
attorney's  fees,  and  foreclosure  of  the  mortgage  exe- 
cuted to  Watson.  It  was  alleged  that  both  the  estate 
and  Watson  were  insolvent. 

Appellant  Wilt  filed  a  separate  answer  in  which  she 
alleged,  in  substance,  that  at  and  prior  to  the  time  of 
the  execution  of  the  indemnifying  mortgage  there  was  a 
valid  and  subsisting  mortgage  lien  on  the  real 
estate;  that  subsequent  thereto  Watson  released  his 
mortgage  and  she  thereafter  took  a  new  mortgage  and 
furbished  the  money  to  pay  the  first  and  prior  mort- 
gage, and  her  lien  should  be  declared  senior  to  the  in- 
demnifying mortgage  relied  upon  by  appellee.  Kinne- 
man and  Kinneman  filed  special  answers.  The  court 
sustained  appellee's  demurrers  to  said  special  answers, 
whereupon  such  answering  defendants  refused  to  plead 
further,  reserved  their  exceptions  and  elected  to  stand 
upon  the  rulings  on  their  demurrers. 

The  court  thereupon  allowed  the  claim  against  the 
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estate  in  the  sum  of  $1,245  and  costs,  rendered  a  per- 
sonal judgment  against  Watson,  the  surety,  and  de- 
creed foreclosure  of  the  mortgage  against  all  the  de- 
fendants. Mary  K.  Wilt  and  Kinneman  and  Kinneman 
excepted  to  the  rulings  and  judgment  against  them, 
prayed  and  were  granted  an  appeal,  and  have  assigned 
as  error  the  rulings  of  the  court  in  sustaining  appellee's 
demurrers  to  their  several  special  answers. 

Appellee  contends  that  this  court  has  not  acquired 
jurisdiction  of  this  appeal  for  two  reasons:  (1)  The 
decision  or  judgment  appealed  from  is  one  "growing 
out  of  a  matter  connected  with  a  decedent's  estate"; 
(2)  no  appeal  bond  has  been  filed. 

The  judgment  appealed  from  was  rendered  on  July 

8,  1914,  and  the  transcript  was  filed  on  December  17, 

1914,  162  days  after  the  rendition  of  the  judg- 

1.  ment.  If  the  appeal  is  governed  by  §§2977-2980 
Burns  1914,  §2454  et  seq.  R.  S.  1881,  controlling 
appeals  from  decisions  connected  with  decedent's  es- 
tates, the  appeal  cannot  be  sustained,  for  the  statute 
requires  persons  appealing  from  such  decisions,  other 
than  administrators  and  executors,  to  file  bond  within 
thirty  days  from  the  date  of  the  decision  unless  more 
time  is  procured  in  conformity  with  the  statute,  and 
the  transcript  must  be  filed  within  ninety  days  after 
filing  such  bond. 

An  appeal  is  taken  from  the  judgment  as  an  entirety 
and  must  be  so  considered.  Sterne  v.  Vert  (1886), 108 
Ind.  232,  234,  9  N.  E.  127;  Befird  v.  Hosier  (1914),  58 
Ind.  App.  14,  17,  107  N.  E.  558.  The  character  of  the 
proceeding  is  not  changed  because  the  only  assignments 
of  error  are  made  by  appellants  other  than  the  admin- 
istrator of  the  decedent's  estate.  Section  2977,  supra, 
provides  that  "Any  person  considering  himself  ag- 
grieved by  any  decision  of  a  circuit  court  growing  out 
of  any  matter  connected  with  a  decedent's  estate,  may 
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prosecute  an  appeal"  on  conditions  stated.  If  the  judg- 
ment appealed  from  grows  out  of  "any  matter  con- 
nected with  the  decedent's  estate,"  the  transcript  was 
filed  too  late  to  comply  with  the  statute.  The  basis  of 
the  whole  suit  is  the  note  executed  by  the  decedent  and 
a  mortgage  likewise  executed  by  him.  Action  on  such 
note  could  not  have  been  maintained  against  the  es-_ 
tate  in  any  other  way  except  by  filing  a  claim  against 
the  pending  estate  of  the  deceased  maker.  §2829  Burns 
1914,  §2311  R.  S.  1881.  In  Vail  v.  Page  (1910),  175 
Ind.  126,  93  N.  E.  705,  our  Supreme  Court  recently  con- 
sidered this  question,  and  Morris,  J.,  who  wrote  the 
opinion,  reviewed  the  decisions  and,  among  other  things, 
said:  "The  test  applied  in  the  determination  of  the 
question  is,  whether  or  not  the  probate  jurisdiction  ot 
the  trial  court  was  involved"  and  held  that  in  cases 
where  such  jurisdiction  has  been  invoked,  the  appeal 
is  governed  by  §§2977-2980,  supra.  The  proceedings 
in  this  case  clearly  invoked  the  probate  jurisdiction  ot" 
the  trial  court  and  in  no  other  way  could  appellee  have 
obtained  the  full  relief  sought  and  obtained  by  the  judg- 
ment rendered. 

The  question  presented  is  jurisdictional,  and  when 

it  appears  from  the  record  that  the  court  is  without 

jurisdiction  it  becomes  the  duty  of  the  appel- 

2.  late  tribunal,  on  motion,  on  suggestion  of  coun- 
sel, or  on  its  own  motion,  to  proceed  no  further, 
except  to  dismiss  the  appeal.  9Vail  v.  Page,  supra,  and 
cases  cited.  Harrison  Nat.  Bank  v.  Culbertson  (1896), 
147  Ind.  611,  45  N.  E.  657,  47  N.  E.  13 ;  Mumford  Co. 
V.  Terry  (1908),  43  Ind.  App.  339,  87  N.  E.  253.  The 
appeal  is  dismissed. 

Caldwell,  C.J.,  Hottel,  P.  J.,  Ibach  and  Moran  JJ., 
concur.    McNutt,  J.,  not  participating. 

Note.— Reported  in  114  N.  E.  91. 
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Dye  et  al.  v.  Carmichael  Produce  Company. 

[No.  9,321.     Filed  June  8,  1917.]' 

1.  Monopolies.  —  Civil  Liability,  —  Action.  —  Complaint, — Suffi- 
ciency.— Statutes. — A  complaint  alleging  that  plaintiffs  were 
engaged  in  buying  and  shipping  poultry,  that  they  could  not 
purchase  for  a  single  shipment  poultry  sufficient  to  load  a  car, 
that  a  fully  loaded  car  could  be  shipped  at  the  same  price  as 
one  partially  loaded,  that  they  were  accustomed  to  join  with 
other  shippers  to  supply  a  full  car  in  order  to  obtain  the  benefit 
of  carload  rates,  that  defendant,  a  competing  dealer,  interfered 
with  this  arrangement  by  instructing  a  representative  of  buy- 
ers engaged  in  furnishing  cars  that  it  would  not  ship  its  poul- 
try in  cars  furnished  by  the  representative  if  he  continued  to 
permit  the  plaintiffs  to  ship  in  cars  furnished  by  him,  that  the 
representative  thereupon  refused  to  allow  plaintiffs  to  ship  in 
his  cars,  that  the  purpose  of  defendant's  acts  was  to  force 
plaintiffs  out  of  the  poultry  business,  to  monopolize  it  in  the 
locality  and  to  lower  the  buying  price  of  poultry,  and  that 
plaintiffs  were  damaged,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  under  §§3866,  3867,  3872  Burns  1914, 
Acts  1907  p.  490,  declaring  illegal  every  scheme,  design,  con-  ' 
spiracy,  etc.,  in  restraint  of  trade  or  commerce,  and  authoriz- 
ing the  recovery  of  threefold  damages  by  any  person  injured 
in  his  business  or  property  by  an  act  declared  to  be  unlawful 
under  the  statute,    pp.  657, 659. 

2.  Monopolies. — Anti-Trust  Statutes. — Purpose. — The  prime 
purpose  of  §§3866,  3867,  3872  Burns  1914,  Acts  1907  p.  490, 
declaring  illegal  every  scheme,  design,  conspiracy,  etc.,  in  re- 
straint of  trade  or  commerce,  was  to  prevent  any  scheme,  de- 
sign, contract,  understanding,  combination  or  conspiracy,  the 

-  purpose  and  ultimate  result  of  which  is  unreasonable  restraint 
of  trade  or  commerce  or  the  creation  of  a  monopoly  whereby 
the  supply  and  price  of  commodities  may  be  controlled  to  the 
injury  of  the  public,    p.  659. 

3.  Appeal. — Complaint. — Theory. — Determination.  —  Sufficiency. 
— Where  a  complaint  was  predicated  on  a  statute,  and  was  so 
treated  by  the  parties  and  the  trial  court,  its  sufficiency  should 
be  determined  on  appeal  on  such  theory,    p.  660. 

4.  Monopolies. — Acts  in  Restraint  of  Trade. — Refusal  to  Ship 
in  Cars  Furnished  Competitors. — The  refusal  of  a  poultry 
dealer  to  ship  in  any  car  furnished  by  the  representative  of 
certain  buyers  to  other  dealers  and  competitors  was  clearly 
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»  -  .... 

within  the  dealer's  rights,  and,  regardless  of  the  motive  or 
reason  prompting  such  refusal,  it  was  not  illegal  or  unlawful, 
p.  661. 
5.  Monopolies. — Lawful  Competition, — Common-Law  Rules, — A 
desire  or  motive  which  intends  no  harm  or  injury  to  a  com- 
petitor in  business  other  than  that  of  denying  him  an  advan- 
tage in  competition  which  may  result  from  the  manner  of  con- 
ducting one's  own  business  is  neither  illegal  nor  unlawful,  and 
such  intent  and  motive,  as  well  as  the  act  prompted  thereby, 
are  not  in  violation  of  the  rules  and  principles  recognized  at 
common  law  as  applicable  to  and  controlling  trade  competition, 
p.  662. 

From  Bartholomew  Circuit  Court;  Hugh  Wickens, 
Judge. 

Action  by  Elam  -Dye  and  Edward  Bennett,  doing 
business  as  partners  under  the  firm  name  of  Dye  and 
Bennett,  against  the  Carmichael  Produce  Company. 
From  a  judgment  for  defendant,  the  plaintiffs  appeal. 
Affirmed. 

John  W.  Donaker  and  Ralph  H.  Spaugh,  for  appel- 
lants. 
John  Rynerson  and  Walter  S,  Rynerson,  for  appellee. 

Hottel,  C.  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  an  action  brought  against  it  by  ap- 
pellants for  damages  alleged  to  have  resulted  to  their 
business  on  account  of  certain  alleged  conduct  of  ap- 
pellee  in  connection  therewith.  A  demurrer  to  appel- 
lants' complaint  was  sustained.  This  ruling  was  prop- 
erly excepted  to  by  appellant  and  is  here  assigned  as 
error  and  relied  on  for  reversal. 

The  averments  of  the  complaint  necessary  to  an  un- 
derstanding of  our  disposition  of  the  question  presented 
for  review  are  in  substance  as  follows:  On  and  prior 
to  October  14,  1913,  appellants  were  partners  in  busi- 
ness and  located  in  the  city  of  Columbus,  Bartholomew 
county,  Indiana,  engaged  in  buying  and  shipping  poul- 
try.    A  freight  car  fully  loaded  with  poultry  could 
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be  shipped  at  the  same  price  that  a  car  partially  loaded 
therewith  could  be  shipped.  Appellants  could  not  pur- 
chase for  a  single  shipment  poultry  sufficient  to  load  a 
car.  This  condition  applied  to  all  other  poultry  buyers 
in  said  county  and  adjoining  counties,  and  it  was  the 
custom  of  the  shippers  in  their  community  for  each  to 
furnish  a  part  of  a  carload  and  for  all  to  join  together 
and  supply  a  full  car  and  thereby  get  the  benefit  of 
carload  rates  and  decrease  the  cost  of  shipment  to  each 
dealer.  William  Pangburn,  of  Franklin,  Indiana,  was 
the  representative  of  certain  buyers  of  poultry  in  New 
York  City,  and  as  such  was  engaged  in  furnishing  cars 
to  the  shippers  of  poultry  in  Bartholomew  county  and 
Johnson  county.  On  and  prior  to  October  14,  1913, 
appellants  had  an  agreement  and  arrangement  with 
said  Pangburn  by  which  they  could  ship  their  poultry 
in  cars  so  furnished  by  him.  Appellee  at  the  same  time 
had  a  shipping  arrangement  with  Pangburn-  by  which 
it  loaded  its  poultry  in  said  cars  at  Columbus  and  the 
cars  were  taken  to  Franklin,  Indiana,  and  other  poul- 
try placed  therein  by  buyers  of  poultry  in  the  city  of 
Franklin,  and  from  thence  shipped  to  the  market  at 
New  York  City.  Appellants'  arrangement  with  Pang- 
burn permitted  them  to  load  the  poultry  purchased  by 
them  in  Columbus  and  Bartholomew  county  in  cars 
furnished  and  delivered  by  Pangburn  in  said  city  of 
Columbus,  with  poultry  of  appellee  as  aforesaid.  Ap- 
pellee knew  of  this  shipping  arrangement  between  ap- 
pellants and  Pangburn,  and  on  said  day — October  14, 
1913 — with  the  wrongful  intent  and  purpose  of  forc- 
ing appellants  out  of  the  poultry  business  in  the  city  of 
Columbus  and  Bartholomew  county,  notified  Pangburn 
in  writing  that  if  he  allowed  appellants  to  ship  their 
poultry  in  the  cars  so  furnished  by  him,  it,  appellee, 
would  no  longer  ship  its  poultry  in  said  cars.  The 
reason  assigned  by  appellee  in  said  notice  for  the  de- 
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mand  made  therein  was  that  appellants  were  competi- 
tors of  appellee.  The  notice  was  given  and  demand 
made  by  appellee  for  the  wrongful  and  unlawful  pur- 
pose of  forcing  appellants  out  of  the  poultry  business 
in  said  city  and  county  and  to  thereby  create  a  monop- 
oly of  the  poultry  business  in  appellee.  Pursuant  to 
said  notice  and  demand,  Pangburn  refused  to  receive 
poultry  from  appellants  for  shipment  in  the  cars  so  fur- 
nished by  him.  As  a  result,  appellants,  for  a  period  of 
more  than  three  months,  were  unable  to  make  any  ar- 
rangements whereby  they  could  ship  their  poultry  in 
carload  lots,  and,  because  of %  appellee's  said  wrongful 
and  unlawful  acts  they,  during  said  period,  had  no 
way  of  shipping  their  poultry  except  by  express  at  a 
cost  of  more  than  three  times  the  cost  of  shipment  by 
freight  in  carload  lots.  Because  of  appellee's  said  un- 
lawful acts  and  said  results  flowing  therefrom,  appel- 
lants, during  all  of  said  time,  were  unable  to  buy  poul- 
try in  said  city  and  county  in  competition  with  appel- 
lee. The  act  of  appellee  in  objecting  to  appellants' 
shipping  poultry  in  the  cars  so  furnished  by  Pangburn 
was  a  scheme  and  design  on  its  part  to  force  appel- 
lants out  of  the  poultry  business  in  said  city  and  county 
and  to  monopolize  the  business  and  lower  the  buying 
price  of  poultry  in  said  city  and  county.  By  reason  of 
said  unlawful  acts  appellants  were  injured  in  their  busi- 
ness in  the  sum  of  $1,500,  and  have  employed  the  firm  of 
to  prosecute  their  suit.  A  reason- 
able fee  for  said  attorneys  for  the  prosecution  of  said 
suit  is  $500.     Judgment  is  demanded  for  $5,000. 

It  is  evident  from  the  averments  indicated  that  the 
appellants  attempted  to  state  a  cause  of  action  under 
§§3866,  3867,  3872  Burns  1914,  Acts  1907  p.  490;  and 
in  their  brief  they  insist  in  effect  that  the  complaint 
is  sufficient  under  §§3866  and  3867  when  read  in  con- 
nection with  §3872.     These  sections  provide  as  follows : 
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§3866 — "That  every  scheme,  design,  understanding, 
contract  *  *  *  or  conspiracy  in  restraint  of  trade 
or  commerce,  or  to  create  or  carry  out  restrictions  in 
trade  or  commerce  *  *  *  or  to  limit  or  reduce  the 
production,  or  increase  or  reduce  the  price  of  merchan- 
dise or  any  commodity,  natural  or  artificial  *  *  * 
is  hereby  declared  to  be  illegal  *  *  *.  Every  per- 
son who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy,  or  enter  into  any 
such  scheme,  design  or  understanding,  or  do  within  this 
state  any  act  in  furtherance  of  any  such  contract,  com- 
bination, conspiracy,  scheme,  design  or  understanding, 
entered  into  without  this  state,  shall  be  deemed  guilty 
of  a  misdemeanor,     *     *     *."  * 

§3867 — "Every  person  who  shall  monopolize  or  at- 
tempt to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  within  this  state,  shall  be  deemed 
guilty  of  a  misdemeanor    *     *     *." 

§3872 — "Any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  person  or  corporation  by  rea- 
son of  the  doing  by  any  person  or  persons  of  anything 
forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  the  circuit  or  superior  court  of  any 
county  of  which  the  defendant  or  defendants,  or  any 
of  them,  reside  or  are  found,  without  respect  to  the 
amount  in  controversy,  and  shall  recover  a  penalty  of 
three-fold  the  damages  which  may  be  sustained,  to- 
gether with  the  costs  of  suit,  including  a-  reasonable  at- 
torney's fee." 

It  is  not  every  scheme  or  design  to  injure  a  business 

competitor,  or  to  make  competition  with  him  easier, 

that  falls  within  the  inhibition  of  said  §3866, 

1.  supra.  For  the  purposes  of  this  case,  the  scheme, 
design,  understanding,  contract,  combination  in 
Vol.  64—42 
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the  form  of  a  trust  or  otherwise,  or  conspiracy  men- 
tioned in  §3866,  must  be  either:  (1)  "In  restraint  of 
trade  or  commerce";  (2)  "to  create  or  carry  out  re- 
strictions in  trade  or  commerce";  (3)  "to  limit  or  re- 
duce production";  or  (4)  to  "increase  or  reduce  the 
price  of  merchandise  or  any  commodity".  There  is 
certainly  no  "combination  in  the  form  of  a  trust  or 
otherwise"  or  "conspiracy"  shown  by  the  averments  of 
the  complaint  indicated  supra,  nor  is  there  any  design, 
scheme,  understanding  or  contract,  the  purpose  or  re- 
sult of  which  would  bring  it  within  those  indicated  as 
inhibited  by  the  statute. 

The  only  design  or  scheme,  if  any,  which  the  aver- 
ments can  be  said  to  show,  was  a  scheme  or  design  on 
appellee's  part  to  prevent  appellants  from  obtaining  the 
advantages  of  its  (appellee's)  shipments  of  poultry  to 
aid  them  (appellants)  in  securing  carload  shipping 
rates.  Appellee  was  within  its  legal  rights  when  it 
refused  to  ship  its  poultry  in  cars  in  which  appellants 
were  permitted  to  ship.  This  right  is  in  effect  con- 
ceded by  appellants,  but  it  is  insisted  that  the  motive 
behind  this  refusal,  as  shown  by  appellee's  notice  to 
Mr.  Pangburn,  was  to  deprive  appellants'  of  the  ad- 
vantages of  a  reduced  freight  rate  and  make  it  harder 
for  appellants  to  compete  with  appellee  in  the  purchase 
of  poultry.  Grant  that  appellants'  claim  as  indicated 
is  true,  the  most  that  can  be  said  is  that  the  intent, 
purpose  and  result  of  appellee's  act  was  to  obtain  a 
legitimate  advantage  over  appellants,  one  of  its  competi- 
tors  in  business.  The  statute  in  question  imposed  on 
appellee  no  legal  obligation  to  ship  its  poultry  in  the 
same  car  with  poultry  of  one  of  its  competitors  in  order 
that  such  competitor  might  be  given  the  advantage  of 
a  lower  freight  rate  so  that  he  might  more  successfully 
compete  with  it  in  business. 
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The  purpose  of  the  statute  in  question  was  not  to  im- 
pose on  competitors  in  business  the  duty  of  aiding  each 
other  in  keeping  in  equipoise  all  the  conditions 

2.  which  may  favorably  or  unfavorably  affect  the 
one  or  the  other  in  the  competition  incident  to 
their  business.  On  the  contrary,  the  prime  purpose  of 
the  statute  was  to  prevent  any  scheme,  design,  con- 
tract, understanding,  combination  or  conspiracy,  the 
purpose  and  ultimate  result  of  which  is  unreasonable 
restraint  of  trade  or  commerce  or  the  creation  of  a 
monopoly  whereby  the  supply  and  price  of  commodities 
may  be  controlled  to  the  injury  of  the  public.  Over  V. 
By  ram  Foundry  Co.  (1905),  37  Ind.  App.  452,  77  N. 
E.  302,  117  Am.  St.  327;  Consumers'  Oil  Co.  v.  Nunne- 
maker  (1895),  142  Ind.  560,  564,  41  N.  E.  1048,  51 
Am.  St.  193. 

The  complaint  under  consideration  contains  no  aver- 
ments which  show,  or  which  can  be  said  to  reasonably 
justify,  an  inference  that  appellee,  by  the  acts 

1.  complained  of,  was  enabled  to  or  did  control  the 
supply  or  price  of  poultry.  On  the  contrary,  the 
averments  show  that  there  were  poultry  dealers  other 
than  appellants  who  were  appellee's  competitors  in  busi- 
ness and  whose  shipments  in  the  same  cars  with  appel- 
lee's were  necessary  in  order  that  it  might  obtain  the  ad- 
vantage of  carload  rates;  that  appellee's  conduct  com- 
plained of,  at  most,  affected  appellants  alone,  and  left 
other  competition  open  and  free.  "Monopoly"  is  de- 
fined as:  "The  abuse  of  free  commerce  by  which  one 
or  more  individuals  have  procured  the  advantage  of 
selling  alone  all  of  a  particular  kind  of  merchandise 
to  the  detriment  of  the  public."  Over  v.  Byram  Foun- 
dry Co.,  supra,  457;  Anderson  v.  United  States  (1898), 
171  U.  S.  604,  619,  19  Sup.  Ct  50,  43  L.  Ed.  300, 
307. 
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There  is  no  averment  that  appellee  influenced  or  at- 
tempted to  influence  any  other  competitor  of  appellants 
not  to  ship  in  cars  with  appellants,  or  that  it  made  any 
effort  or  attempt  of  any  kind  to  prevent  appellant  from 
obtaining  carload  shipping  rates,  other  than  its  refusal 
to  ship  in  cars  furnished  by  Pangburn  if  appellants 
were  permitted  to  ship  in  such  cars.  While  the  facts 
averred  may  be  sufficient  to  show  that  the  act  com- 
plained of  might  result  in  temporary  disadvantage  to 
appellants,  in  their  competition  with  appellees  in  the 
poultry  business,  they,  as  before  stated,  fall  short  of 
showing  that  by  such  act  appellee  did  or  could  control 
the  supply  or  price  of  poultry  in  said  community,  or 
that  by  such  act  it  obtained  or  could  obtain  a  monopoly 
of  said  business.  In  the  respects  indicated,  the  instant 
case  is  'distinguishable  from  Knight  &  JiUson  Co.  v. 
Miller  (1908),  172  Ind.  27,  87  N.  E.  823,  18  Ann.  Cas. 
1146,  and  other  cases  cited  and  relied  on  by  appellants. 

In  our  judgment  the  facts  averred  in  appellants'  com- 
plaint, and  indicated  supra,  wholly  fail  to  bring  the  case 
within  the  said  sections  of  statute.  This  conclusion  is, 
we  think,  supported  by  the  following  cases :  Consumers' 
Oil  Co.  v.  Nunnemaker,  supra;  Over  V.  Byram  Foundry 
Co.,  supra;  Herriman  V.  Menzies  (1896),  115  Cal.  16, 
44  Pac.  660,  46  Pac.  730,  35  L.  R.  A.  318,  56  Am.  St. 
81 

It  is  insisted,  however,  by  appellants,  that,  independ- 
ent of  the  statute,  the  complaint  states  a  cause  of  ac- 
tion under  the  common  law.    The  answer  to  this 

3.  contention  is  that  the  complaint  is  clearly  predi- 
cated on  the  statute,  and  was  evidently  so  treated 
by  the  parties  and  the  trial  court.  Upon  such  theory 
its  sufficiency  should  be  judged  and  determined  in  this 
court.     Euler  v.  Euler  (1913),  55  Ind.  App.  547,  102 


N 
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N.  E.  856,  and  cases  cited ;  Knight  &  J  ills  on  Co.  v.  Mil- 
ler, supra. 

We  might  add,  however,  that,  if  we  were  required  to 
determine  its  sufficiency  under  the  common  law,  we 
would  still  hold  it  sufficient.  Without  entering  into  any 
discussion  of  our  reasons  for  this  statement,  we  shall 
say  generally  that,  as  before  indicated,  the  only  act  re- 
lied on  as  furnishing  a  cause  of  action  was  appellee's 
refusal  to  ship  its  poultry  in  any  car  furnished  by  Pang- 
burn  in  which  appellants  were  permitted  to  ship  their 
poultry.     If  such  act  were  one  which  might  or 

4.  might  not  be  legal  or  lawful,  depending  on  the 
intent  and  purpose  that  prompted  and  accom- 
panied it,  the  motive  or  reason  for  the  act  might  be  of 
controlling  influence.  Plant  V.  Woods  (1900),  176 
Mass.  492,  498,  57  N.  E.  1011,  51  L.  R.  A.  339,  79  Am. 
St.  330;  KlingeVs  Pharmacy  V.  Sharp  &  Dohme  (1906), 
104  Md.  218,  64  Atl.  1029,  7  L.  R.  A.  (N.  S.)  976,  118 
Am.  St.  399,  9  Ann.  Cas.  1184.  But,  as  before  indi- 
cated, in  its  refusal  to  ship  in  the  same  cars  with  ap- 
pellants, appellee  was  clearly  within  its  rights,  and,  no 
matter  what  motive  or  reason  prompted  its  refusal, 
such  refusal  could  not  be  said  to  be  illegal  or  unlaw- 
ful; and  hence  the  averments  as  to  such  motive  or 
purpose  of  appellee  can  add  nothing  to  the  sufficiency 
of  the  charge.  Guethler  v.  Altman  (1900),  26  Ind. 
App.  587,  60  N.  E.  355,  84  Am.  St.  313;  Whitesell  V. 
Study  (1905),  37  Ind.  App.  429,  76  N.  E.  1010.  But 
even  if  the  purpose  or  motive  which  prompted  the  act, 
or  the  result  which  was  intended  to  follow  it,  could 
make  illegal  the  act,  otherwise  legal,  the  facts  averred 
in  the  instant  case  show  a  motive  or  purpose  and  a  re- 
sult which  at  most  were  only  harmful  to  appellants, 
but  not  illegal  or  unlawful. 

A  desire  or  motive  which  intends  no  harm  or  injury 
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to  a  competitor  in  business  other  than  that  of  denying 
him  an  advantage  in  competition  which  may  re- 
5.  suit  from  the  manner  of  conducting  one's  own 
business  is  neither  illegal  nor  unlawful.  Such  in- 
tent and  motive,  as  well  as  the  act  prompted  thereby, 
if  not  itself  illegal  or  unlawful,  clearly  come  within 
the  shelter  of  the  rules  and  principles  recognized  at 
common  law  as  applicable  to  and  controlling  trade  com- 
petition. It  follows  that  the  facts  averred  in  appel- 
lant's complaint  afford  them  no  legal  ground  of  com- 
plaint under  any  view  of  the  case.  Said  facts  distin- 
guish the  instant  case  from  each  of  the  cases  cited  and 
relied  on  by  appellants,  and  bring  it  within  the  rules 
and  principles  recognized  in  the  authorities  following: 
Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.  (1889), 
L.  R.  23  Q.B.  598,  609,  614,  615,  626,  630;  Allen  V. 
Flood,  L.  R.  1898,  A.  C.  1,  165  (per  Lord  Shand) ; 
KlingeVs  Pharmacy  V.  Sharp  &  Dohme,  supra;  Delz 
V.  Winfree  (1891),  80  Tex.  400,  404,  16  S.  W.  Ill,  26 
Am.  St.  755 ;  Plant  v.  Woods,  supra;  Walker  v.  Cronin 
(1871),  107  Mass.  555,  562;  2  Cooley,  Torts  (3d  ed.) 
587. 

The  trial  court  correctly  sustained  the  demurrer  to 
appellants'  complaint,  and  its  judgment  herein  is 
therefore  affirmed. 

Note. — Reported  in  116  N.  E.  425.  Monopolies:  law  of,  in 
general,  74  Am.  St.  235;  civil  liability,  pleading,  27  Cyc  908. 
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The  Cleveland,Cincinnati,Chicago  and  St. Louis 
Railway  Company  v.  Lutz,  Administrator. 

[No.  9,501.    Filed  June  8,  1917.J 

1.  Appeal. — Subsequent  Appeal. — Scope  of  Review. — Waiver* — 
Alleged  error  in  the  ruling  on  demurrers  which  could  have  been 
presented  in  a  previous  appeal  of  a  case  by  assigning  cross- 
errors  cannot  be  reviewed  on  a  subsequent  appeal,  since  failure 
to  so  present  the  question  operated  as  a  waiver  of  the  right  to 
its  consideration,    p.  665. 

2.  Railroads. — Crossing  Accident*. — Contributory  Negligence. — 
Answers  to  Interrogatories. — In  an  action  for  the  death  of  an 
aged  woman  who  was  struck  by  defendant's  train  at  a  street 
crossing,  where  the  answers  to  interrogatories  show  that  de- 
cedent stopped  to  look  and  listen  for  approaching  trains  before 
attempting  to  cross  the  railroad  track,  that  after  crossing  the 
tracks  she  walked  along  the  side  thereof  in  the  direction  of  a 
train  approaching  from  the  north  until  she  reached  the  point 
where  she  was  struck,  that  embankments  and  trees  obstructed 
a  full  view  of  the  tracks  in  the  direction  from  which  the  train 
was  coming  and  that  there  was  a  train  on  a  sidetrack,  the  loco- 
motive of  which  was  puffing,  sounding  its  whistle  and  ringing 
its  bell  when  she  started  to  walk  northwardly  and  across  the 
track,  the  rule  that  one  approaching  a  railroad  crossing  is 
bound  to  see  what  could  have  been  seen,  and  to  hear  what  could 
have  been  heard  is  not  applicable  under  the  facts  found, 
p.  666. 

3.  Death. — Verdict. — Answers  to  Interrogatories. — Damages. — 
In  an  action  for  death,  where  plaintiff  was  awarded  a  general 
verdict  for  $2,000  by  the  jury  and  its  answers  to  interrogatories 
show  decedent  was  a  widow  and  that  a  son  thirty  years  T>f  age 
and  a  daughter  between  twenty-four  and  twenty-five  years  of 
age  were  living  with  her  and  were  dependent  upon  her  for  help, 
advice  and  assistance,  that  other  children  were  not  dependent 
upon  her,  and  that,  considering  decedent's  age  at  the  time  of 
her  death,  the  increased  care  and  attention  she  would  likely 
have  required  as  she  advanced  in  years,  etc.,  the  actual  pecu- 
niary loss  to  her  children  was  $2,000,  such  answers  are  not  in 
such  conflict  with  the  general  verdict  as  could  not  be  removed 
by  evidence  admissible  under  the  issues,  so  that  the  general 
verdict  must  stand,    p.  668. 

4.  Appeal. — Review. — Instructions. — Cure  of  Error  by  Other 
Instructions. — In  an  action  for  death  in  a  railroad  crossing 
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accident,  error,  if  any,  in  an  instruction  on  the  subject  of  de- 
fendant's liability  for  failure  to  give  signals  because  the  in- 
struction, which  was  not  mandatory,  failed  to  inform  the  jury 
that  to  make  defendant  liable  the  neglect  to  give  the  statutory 
signals  must  be  the  proximate  cause  of  the  injury  and  death, 
and  that  there  must  be  dependent  next  of  kin,  was  cured  where 
these  elements  were  supplied  by  other  instructions,    p.  669. 

5.  Railroads. — Crossing  Accidents. — Instructions. — In  an  action 
for  death  in  a  railroad  crossing  accident,  where  defendant  con- 
tended that  after  decedent  crossed  the  track  on  the  south  side 
of  the  street,  she  started  to  walk  north  along  the  side  of  the 
track,  an  instruction  that  decedent,  in  crossing  from  her  home 
on  the  south  side  of  the  track  to  her  daughter's  home  on  the 
north  side  thereof,  had  a  right  to  use  any  part  of  the  street 
and  any  part  of  the  track  located  therein,  and  that  she  could 
not  be  charged  with  contributory  negligence  in  using  the  track 
within  the  limits  of  the  street,  merely  meant  that  decedent  had 
a  right  to  use  any  part  of  the  street  and  any  part  of  the  track 
located  therein  and  that  such  use  of  the  track  would  not  of 
itself  be  contributory  negligence,  and  such  instruction  was  not 
objectionable  as  informing  the  jury  that  deceased  could  not  be 
charged  with  contributory  negligence  in  using  the  track  within 
the  limits  of  the  street,    p.  670. 

6.  Trial. — Instructions. — How  Construed. — Instructions  should 
be  construed  as  a  whole  and  given  a  reasonable  interpretation, 
and  a  cause  will  not  be  reversed  for  some  slight  inaccuracy  of 
expression  when  it  is  apparent  that  the  jury  could  not  have 
been  misled  thereby,    p.  670. 

7.  Appeal. — Review. — Harmless  Error. — Instructions. — Error,  if 
any,  in  an  instruction  relating  to  the  amount  of  damages  is 
harmless,  where  appellant  presents  no  question  as  to  excessive 
damages,     p.  671. 

8.  Railroads. — Crossing  Accidents. — Contributory  Negligence. — 
Jury  Questions. — Sufficiency  of  Evidence. — In  an  action  for 
death  in  a  crossing  accident,  where  there  was  some  evidence 
that  decedent  used  care  in  approaching  and  going  upon  the 
railroad  track,  it  was  for  the  jury  to  determine  whether  de- 
ceased used  that  degree  of  care  which  an  ordinarily  prudent 
person  would  have  used  under  the  circumstances,    p.  671. 

9.  Death. — Action  for  Death. — Defendants. — Statute. — Under 
§285  Burns  1914,  Acts  1899  p.  405,  giving  the  right  of  action 
for  wrongful  death  and  providing  that  the  damages  inure  to 
the  benefit  of  the  widow,  and  children,  if  any,  or  next  of  kin, 
if  there  is  any  evidence  that  decedent  contributed  to  the  sup- 
port of  her  children,  and  there  was  some  probability  that  she 
would  have  continued  to  so  contribute  but  for  her  death,  such 
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pecuniary  loss  is  shown  as  will  support  a  judgment  for  wrong- 
ful death,  even  though  there  was  no  legal  duty  to  contribute  to 
the  support  of  such  children,  p.  672. 
10.  Death. — Action  for  Death. — Dependency. — Evidence. — Suffi- 
ciency.— In  an  action  for  wrongful  death,  evidence  showing  that 
two  adult  children  of  decedent,  a  son  and  a  daughter,  lived  with 
her,  that  she  looked  after  the  son's  clothes  and  cooked  for  him, 
that  she  owned  the  house  they  lived  in  and  the  household  goods, 
and  kept  house,  and  that  at  the  time  she  was  killed  decedent 
was  a  stout,  healthy  woman,  is  sufficient  to  show  that  the  next 
of  kin  had  a  pecuniary  interest  in  the  life  of  the  deceased,  which 
was  sufficient  to  support  a  recovery  for  her  death,    p.  672. 

From  Clark  Circuit  Court ;  James  W.  Fortune,  Judge. 

Action  by  Burdette  C.  Lutz,  administrator  of  the  es- 
tate of  Lydia  A.  Steirheim,  deceased,  against  The  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant 
appeals.     Affirmed. 

Frank  L.  Littleton  and  M.  Z.  Stannard,  for  appellant. 
H.  W.  Phipps  and  George  H.  D.  Gibson,  for  appellee. 

Ibach,  P.  J. — Appellee  recovered  a  judgment  against 
appellant  for  $2,000  as  damages  for  the  killing  of  his 
decedent  at  a  public  street  crossing  in  the  town  of 
Charlestown.  Appellant  assigns  as  .error:  (l).The 
overruling  of  its  demurrer  to  the  first  paragraph  of 
amended  complaint;  (2)  the  overruling  of  its  demurrer 
to  the  second  paragraph  of  amended  complaint;  (3,  4) 
the  overruling  of  its  motion  for  judgment  on  the  an- 
swers to  interrogatories,  and  for  a  new  trial,  respect- 
ively. 

The  first  two  assigned  errors  present  no  question. 

This  is  a  second  appeal.     Lutz,  Admr.,  v.  Cleveland, 

etc.,  R.  Co.  (1914),  59  Ind.  App.  16,  108  N.  E. 

1.     886.     The  rulings  on  the  demurrers  now  com- 
plained of  were  made  prior  to  the  judgment  from 
which  the  former  appeal  was  taken  and  were  properly 
assignable  as  cross-errors  in  that  appeal.     "The  ques- 
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tion  might  have  been  presented  in  the  previous  appeal 
by  assigning  cross-errors.  Appellant  failed  to  do  this, 
and  thereby  waived  any  right  to  its  consideration  on 
a  subsequent  appeal,  which  presents  nothing  for  review 
except  proceedings  subsequent  to  the  reversal."  Chi- 
cago, etc.,  R.  Co.  V.  City  of  Bloomington  (1914),  182 
Ind.  236,  238,  105  N.  E.  561;  Stevens  V.  Templeton 
(1909),  174  Ind.  129,  131,  91  N.  E.  563.  See,  also, 
Cleveland,  etc.,  R.  Co.  v.  Starks  (19l4),  58  Ind.  App. 
341,  347,  348,  106  N.  E.  646. 

Appellant  next  insists  that  the  court  erred  in  overrul- 
ing its  motion  for  judgment  on  the  answers  to  inter- 
rogatories. The  principles  of  law  applicable  to  such 
question  are  set  out  in  the  former  opinion,  as  is  also  an 
abstract  of  the  pleadings  which  we  here  adopt. 

Appellant's  chief  contention  may  well  be  stated  in 
two  propositions :  First,  the  findings  indicate  a  condi- 
tion of  contributory  negligence,  which  bars  the  right 
to  recover;  and,  secondly,  the  facts  found  "show  that 
the  alleged  next  of  kin  had  no  pecuniary  interest  in 
the  life  of  the  deceased,  for  the  reason  that  none  of 
them  were  dependent  upon  her."     (Our  italics.) 

In  support  of  the  first  proposition,  appellant  in  effect 

contends   that — from   the   place   decedent  was   when 

struck  and  from  the  length  of  time  "she  was  upon 

2.    or  near  the  track,  as  found  by  the  answers  to 

interrogatories,  and  owing  to  her  opportunity 

for  seeing  the  approaching  train — in  failing  to  see,  she 

was  guilty  of  contributory  negligence  as  a  matter  of 

law. 

Giving  to  appellant  the  benefit  of  a  construction  of 
the  interrogatories  and  answers  most  favorable  to  it, 
which  we  are  not  required  to  do,  they  show  upon  this 
phase  of  the  question  in  substance  the  following:  For 
ten  years  prior  to  her  death  decedent  resided  within 
from  sixty  to  eighty  feet  of  the  crossing  where  she  was 
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killed.  Water  street  ran  east  and  west  and  the  rail- 
road ran  north  and  south,  almost  at  right  angles.  The 
decedent  lived  west  of  the  railroad.  On  December  15, 
1908,  between  six  and  seven  o'clock  in  the  evening,  de- 
cedent and  her  daughter  Mae  left  their  home  to  go  to 
the  home  of  another  daughter  who  lived  east  of  the  rail- 
road. They  walked  together  along  the  south  side  of 
Water  street  to  a  point  about  four  feet  west  of  the  west 
rail  of  the  railroad  track,  when  the  daughter  left  her 
mother  and  went  back  to  decedent's  home  and  closed 
two  of  the  shutters.  When  the  daughter  left  her,  de- 
cedent was  walking  at  an  ordinary  gait  toward  the  rail- 
road track.  The  daughter  returned  to  a  point  within 
three  to  five  feet  of  the  west  rail  of  the  railroad  track 
before  the  train  entered  Water  street.  After  her 
daughter  left  her,  decedent  did  not  continue  on  in  an 
easterly  direction  until  she  crossed  the  railroad  track, 
and  did  not  cross  the  railroad  track  near  the  southern 
line  thereof.  Decedent  did  not  cross  the  track  and 
while  she  was  pn  the  east  side  thereof  walk  northwardly 
and  about  parallel  with  the  track.  She  did  not  cross 
the  track  and  remain  on  the  east  side  of  the  track  until 
she  was  struck  and  injured. 

There  was  a  driveway  on  and  along  Water  street, 
the  center  line  of  which  coincided  approximately  with 
the  center  line  of  said  street.  This  driveway  was  about 
sixteen  feet  in  width.  There  was  a  tile  drain  pipe  be- 
neath the  driveway  east  of  the  railroad  track,  which 
extended  from  north  to  south,  the  north  end  of  which 
was  within  eight  feet  of  the  sidewalk  on  the  north  side 

« 

of  said  street.  Decedent  was  north  of  the  north  end 
of  the  tile  drain  pipe  when  she  was  struck  and  in- 
jured. Decedent  did  not  travel  from  the  west  to  the 
east  side  of  the  railroad  track  and  thence  to  a  point 
north  of  the  tile  drain  after  her  daughter  left  her  and 
before  she  was  struck  and  injured.    Water  street  was 
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between  fifty-five  and  sixty  feet  in  width,  including 
sidewalks.  Decedent  stopped  before  attempting  to 
cross  the  railroad  track,  for  the  purpose  of  determin- 
ing whether  a  train  was  approaching. 

In  answer  to  other  interrogatories  the  jury  found 
that  there  were  embankments  and  trees  which  ob- 
structed a  full  view  of  the  railroad  tracks  to  the  north, 
and  that  there  was  a  train  on  a  siding  or  railroad  track 
south  of  decedent,  the  locomotive  engine  of  which  was 
puffing,  sounding  its  whistle  and  ringing  its  bell  when 
she  started  to  walk  northwardly  and  across  said  railroad 
track. 

The  rule  contended  for  by  appellant — that  a  person 
approaching  a  railroad  crossing  is  bound  to  see  what 
could  have  been  seen  and  to  hear  what  could  have  been 
heard — is  not  applicable  to  the  circumstances  shown  to 
exist  in  this  case.  Dieckman  V.  Louisville,  etc.,  Trac- 
tion Co.  (1909),  46  Ind.  App.  11,  16,  89  N.  E.  909,  91 
N.  E.  179;  Union  Traction  Co.,  etc.  v.  Haworth  (1918), 

187  Ind. ,  115  N.  E.  753 ;  Lutz,  Admr.,  v.  Cleveland, 

etc.,  R.  Co.,  supra. 

As  affecting  the  second  proposition  the  following  in- 
terrogatories and  answers  are  set  out: 

"Was  not  decedent's  daughter,  Mae  Stier- 

3.    heim,  living  with  her  mother  and  dependent 

upon  her  for  support,  advice  and  assistance 

at  the  time  of  her  death?    Answer.    Yes." 
"Was  decedent's  son,  Arthur  Stierheim,  living 

with  his  mother,  and  depending  upon  her  for  help, 

advice  and  assistance,  at  the  time  of  her  death? 

Answer.    Yes." 

"Was  the  deceased  a  widow?    Answer.    Yes." 
"Was  Mae  Stierheim  between  24  and  25  years  of 

age  at  the  time  of  the  death  of  the  deceased? 

Answer.    Yes." 

"Was  Arthur  D.  Stierheim  a  man  about  thirty 

years  of  age  at  the  time  of  his  mother's  death? 

Answer.    Yes." 
"Was  Walter  A.  Stierheim,  Charles  E.  Stier- 
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heim,  Bertha  Henderson  and  Tille  A.  Marrow  all 
surviving  children  of  the  deceased?  Answer, 
Yes." 

"Was  Walter  A.  Stierheim  dependent  upon  his 
mother?    Answer.    No." 

"Was  Charles  E.  Stierheim  dependent  upon  his 
mother?    Answer.     No." 

"Was  Bertha  Henderson  dependent  upon  her 
mother?    Answer.     No." 

"Was  Tillie  A.  Marrow  dependent  upon  her 
mother?    Answer.     No." 

"Considering  the  skid  Lydia  Stierheim's  age  at 
the  time  of  her  death,  the  increased  care  and  atten- 
tion she  would  have  required  as  she  advanced  in 
years,  and  her  increasing  disability  for  work,  what 
was  the  actual  pecuniary  loss  to  her  children,  or  to 
any  or  either  of  them,  by  her  said  death? 

Answer.    Two  thousand  dollars  ($2,000.00)." 

"Considering  the  said  Lydia  Stierheim's  age  at  the 
time  of  her  death,  and  the  increased  care  and  at- 
tention she  would  likely  have  required  as  she  ad- 
vanced in  years,  and  her  increasing  disability  for 
work,  and  considering  the  Reasonable  value  and 
cost  of  her  maintenance  and  care,  what  was  the 
actual  pecuniary  loss  to  her  children  by  reason  of 
her  death?  Answer.  Two  thousand  dollars  ($2,- 
000.00) ." 

The  answers  to  the  interrogatories  are  not  in  such 
conflict  with  the  general  verdict  as  could  not  be  re- 
moved by  evidence  admissible  under  the  issues;  there- 
fore, the  general  verdict  must  stand. 

Instruction  No.  5,  given  at  request  of  appellee,  is 
objected  to.  Appellant  claims  this  instruction  under- 
takes to  enumerate  a  state  of  facts  which,  if 

4.  proved,  would  authorize  a  recovery,  and  is  erro- 
neous because  of  its  failure  to  inform  the  jury: 
(1)  That  the  neglect  of  appellant  to  give  the  signals 
required  by  statute  must  be  the  proximate  cause  of  the 
injury  and  death;  and  (2)  that  there  must  be  depend- 
ent next  of  kin. 

This  was  not  a  mandatory  instruction,  and,  when 
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construed^  with  the  other  instructions  given,  especially 
No.  4,  requested  by  appellee,  and  Nos.  8  and  9  at  the 
request  of  appellant,  both  elements  were  supplied;  the 
second  being  more  favorable  to  appellant  than  the  law 
warrants.  Indianapolis,  etc.,  R.  Co.  V.  Sample  (1914), 
58  Ind.  App.  461,  108  N.  E.  400 ;  Bur  ford  V.  Dautrich 
(1913),  55  Ind.  App.  384,  103  N.  E.  953,  956;  Chicago, 
etc.,  R.  Co.  V.  Lain  (1913),  181  Ind.  386,  103  N.  E. 
847;  Vandalia  R.  Co.V.  Holland  (1915),  183  Ind.  438, 
441,  108  N.  E.  580 ;  Marietta  Glass  Mfg.  Co.  V.  Bennett 
(1915),  60  Ind.  App.  435,  106  N.  E.  419. 

Instruction  No.  8,  complained  of,  reads:   "I  instruct 

you  that  decedent,   Lydia  A.   Stierheim,   in  crossing 

from  her  home  on  the  south  side  of  Water  street 

5.  to  her  daughter's  on  the  north  side  of  Water 
street,  if  the  evidence  shows  she  did  cross  said 

street,  had  a  right  to  use  any  part  of  said  street  and 
any  part  of  said  railroad  track  located  within  said 
street,  and  said  decedent  cannot  be  charged  with  con- 
tributory negligence  in  using  said  railroad  track  within 
the  limits  of  said  street,  if  the  evidence  shows  she  did 
use  said  railroad  track."  Appellant's  objection  is  that 
contributory  negligence  is  a  question  for  the  jury,  and 
that  said  instruction  was  bad  in  that  it  informed  the 
jury  that  deceased  could  not  be  charged  with  contribu- 
tory negligence  in  using  the  railroad  track  within  the 
limits  of  a  street.  Instructions  are  to  be  construed  as 
a  whole  and  are  to  receive  a  reasonable  construction.  A 
cause  will  not  be  reversed  for  some  slight  inac- 

6.  curacy  of  expression  when  it  is  apparent  that 
the  jury  could  not  have  been  misled  thereby. 
The  instruction,  in  short,  told  the  jury  that  the 

5.     decedent  had  a  right  to  use  any  part  of  the  street 

and  any  part  of  the  railroad  track  located  within 

said  street,  and  that  the  use  by  decedent  of  the  railroad 

track  within  the  limits  of  said  street  in  crossing  from 
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her  home  on  the  south  side  of  said  street  to  the  home 
.of  her  daughter  on  the  north  side  of  said  street  would 
not  of  itself  be  contributory  negligence.  When  given 
a  reasonable  construction,  the  instruction  is  not  open 
to  the  objection  made  against  it.  Coppage  V.  Gregg 
(1890),  1  Ind.  App.  112,  27  N.  E.  570;  Union  Traction 
Co.  V.  Pfeil  (1906),  39  Ind.  App.  51,  78  N.  E.  1052. 

Complaint  is  also  made  of  instruction  No.  9  on  the 
amount  of  damages.    The  objection  is  that  it  author- 
ized the  jury  to  take  into  consideration  elements 

7.  not  applicable  to  the  case  made  under  the  evi- 
dence.   Appellant  presents  no  question  relating 

to  excessive  damages.  This  renders  unnecessary  a  con- 
sideration of  the  instruction,  for  the  reason  that,  if 
erroneous,  the  giving  of  it  was  harmless  error.  City 
of  Terre  Haute  V.  Lauda  (1914),  58  Ind.  App.  480,  485, 
108  N.  E.  392,  and  cases  cited;  Sovereign  Camp,  etc. 
V.  Latham  (1915),  59  Ind.  App.  290,  307,  107  N.  E. 
749. 

Finally,  it  is  insisted  that  the  verdict  is  not  sustained 

by  sufficient  evidence.    This  contention  is  based  on  the 

same  propositions  above  set  out  in  discussing 

8.  the  motion  on  the  answers  to  interrogatories. 
The  evidence  shows  without  conflict  that  appel- 
lant was  guilty  of  negligence  and  there  is  ample  evi- 
dence to  show  that  such  negligence  was  the  proximate 
cause  of  decedent's  injury  and  death.  Appellant  seeks 
to  apply  the  "look  and  listen"  'rule  to  the  facts  and 
circumstances  of  this  case  and  to  hold  decedent  guilty 
of  contributory  negligence  as  a  matter  of  law.  This 
rule  is  not  applicable  to  all  cases,  and  this  is  one.  There 
are  many  circumstances,  a  number  of  which  were  enu- 
merated in  the  former  opinion,  also  applicable  here, 
to  detract  decedent's  attention  from  the  approaching 
train,  which  with  excessive  speed  and  without  warning 
bore  down  upon  her.    There  is  some  evidence  to  show 
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that  she  used  care  in  approaching  and  going  upon  the 
railroad  track.  Whether  or  not  the  degree  of  care  was 
that  which  an  ordinarily  prudent  person  would  have 
used  under  the  circumstances  was  a  question  for  the 
jury,  which  they  by  their  general  verdict  found  in  favor 
of  appellee. 

Upon  the  second  proposition  appellant,  in  effect,  con- 
cedes that  the  youngest  son  and  the  youngest  daughter 
were  dependent  upon  their  mother  to  some  ex- 

9.  tent.     It  is  not  necessary,   under  §285   Burns 
1914,  Acts  1899  p.  405,  that  there  be  a  legal  duty 

to  contribute  to  their  support.  If  there  was  any  evi- 
dence tending  to  show  that  the  decedent  did  in  fact 
contribute  to  one  or  more  of  her  children  and  that  there 
was  some  probability  that  she  would  have  continued  to 
contribute  but  for  her  death,  such  pecuniary  loss  is 
shown  as  will  uphold  the  judgment.  While  the  evi- 
dence upon  this  feature  of  the  case  is  not  strong,  its 
weight  cannot  be  called  in  question  here.  There  was 
evidence  that  a  son  and  a  daughter  lived  with 

10.  the  mother;  that  the  mother  looked  after  the 
son's  clothes  anji  cooked  for  him ;  that  the  mother 

owned  the  house  they  lived  in  and  that  she  owned  the 
household  goods  and  kept  house;  that  at  the  time  she 
was  killed  decedent  was  a  stout,  healthy  woman.  Other 
evidence  might  be  given,  but  we  deem  it  unnecessary. 
It  is  sufficient  to  say  that,  taking  the  evidence  as  a 
whole,  it  tended  to  support  the  material  allegations  of 
appellee's  complaint  and  the  motion  for  new  trial  was 
properly  overruled  on  this  point. 

No  reversible  error  having  been  pointed  out,  the  judg- 
ment is  affirmed. 

Note. — Reported  in  116  N.  E.  429.  Wrongful  death:  action, 
who  are  "dependents"  within  meaning  of  statute,  Ann.  Cas.  1912B 
733,  13  Cyc  321. 
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.Chicago  and  Erie  Railroad  Company  v.  Webb. 

[No.  9,096.    Filed  October  5,  1916.    Rehearing  denied  March  14, 

1917.     Transfer  denied  June  8,  1917.] 

1.  Master  and  Servant. — Employers'  Liability  Act. — Injury  to 
Servant,  —  Complaint.  —  Sufficiency.  —  Negligence. —  As  negli- 
gence is  the  gist  of  all  actions  maintainable  under  the  Em- 
ployers' Liability  Act  (Acts  1911  p.  145,  §8020a  et  seq.  Burns 
1914),  and  the  act  makes  no  change  respecting  the  burden  of 
alleging  negligence  and  proximate  cause  in  actions  under  the 
statute,  the  complaint  must,  in  terms,  charge  the  negligence 
relied  on,  or  facts  must  be  averred  sufficient  to  compel  the  in- 
ference of  such  negligence  as  will  constitute  the  proximate 
cause  of  the  injuries  sustained,     p.  675. 

2.  Master  and  Servant. — Injury  to  Servant. — Complaint. — Neg- 
ligence.— Proximate  Cause. — In  a  servant's  action  for  burns 
received  while1  employed  as  an  "engine  packer"  in  a  round- 
house, where  the  complaint  averred  that  it  was  plaintiff's  duty, 
pursuant  to  the  master's  orders,  to  melt  grease  from  certain 
plates  by  placing  them  on  top  of  a  stove,  alleged  to  be  danger- 
ous equipment  in  that  it  was  not  entirely  enclosed  and  was 
not  so  constructed  or  safely  guarded  as  to  prevent  sparks  from 
being  thrown  therefrom,  or  to  keep  employes  from  getting 
close  to  it,  and  that,  while  plaintiff  was  placing  one  of  the 
plates  upon  the  stove  in  the  performance  of  his  duties,  his 
clothing  caught  fire,  the  specific  facts  pleaded  do  not  compel 
the  presumption  of  negligence  nor  authorize  the  inference  that 
any  act  or  omission  of  defendant  was  the  proximate  cause  of 
the  injury,  and  the  complaint  is  demurrable,    p.  676. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  Milton  A.  Webb  against  the  Chicago  and 
Erie  Railroad  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

W.  O.  Johnson,  Walter  M.  Johnson,  C.  K.  Lucas  and 
Harley  A.  Logan,  for  appellant. 
Charles  R.  Hatter,  for  appellee. 

Caldwell,   C.  J. — On  February  3,  1914,  appellee, 

Vol,  64^-43 
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while  in  appellant's  employ  as  an  engine  packer  in  its 
roundhouse  at  Huntington,  suffered  serious  burns  by 
his  clothing  coming  in  contact  with  the  fire  in  a  stove 
maintained  by  appellant.  This  action,  brought  to  re- 
cover for  such  injuries,  resulted  in  a  verdict  and  judg- 
ment for  $1,900.  '  Among  others,  there  is  error  as- 
signed on  the  overruling  of  the  demurrer  to  the  com- 
plaint. In  support  of  such  assignment,  appellant  con- 
tends that  the  complaint  contains  no  sufficient  charge 
of  negligence;  that  no  act  or  omission  of  appellant  is 
alleged  to  have  been  the  proximate  cause  of  the  injury, 
and  that  it  affirmatively  appears  from  the  complaint 
that  appellant  assumed  the  risk,  and  that  his  negli- 
gence contributed  proximately  to  his  injury. 

To  the  extent  material,  the  substance  of  the  com- 
plaint is  as  follows:  On  February  3,  1914,  and  for 
several  months  prior  thereto,  appellee  was  in  appel- 
lant's employ  as  an  engine  packer.  As  such  it  was  his 
duty  to  place  packing  in  the  boxing  of  the  engines 
brought  to  the  roundhouse  for  that  purpose,  among 
others.  In  the  boxing  there  were  certain  perforated, 
conical  plates,  the  holes  in  which  were  frequently  found 
to  be  filled  with  hardened  grease.  He  had  received  gen- 
eral directions  from  appellant's  foreman,  from  whom  it 
is  alleged  he  took  orders,  to  remove  the  grease  from 
such  plates  by  placing  the  latter  on  top  of  one  of  the 
stoves  that  the  grease  might  thereby  be  melted  and 
burned  out.  Appellee's  duties  required  him  to  come  in 
contact  with  locomotives,  and  as  a  consequence  his 
clothing  while  he  was  at  work  was  saturated  with  oil 
and  grease.  While  appellee  was  in  appellant's  employ, 
the  latter,  for  the  purpose  of  providing  heat  and  com- 
fort for  its  employes,  maintained  in  the  roundhouse  a 
certain  kind  of  stove,  known  as  a  "peach  basket  stove." 
It  is  alleged  that  such  stove  was  a  dangerous  equip- 
ment and  that  its  use  by  appellant  was  hazardous  to  the 
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employes,  in  this:  That  it  was  not  entirely  enclosed, 
and  was  not  so  constructed  as  to  prevent  sparks  and 
particles  of  fire  from  being  thrown  from  it,  or  so  as  to 
protect  any  one  standing  near  it  from  being  burned 
by  the  fire  therein,  and  that  it  was  not  equipped  with 
any  safeguards  to  prevent  particles  of  fire  from  being 
thrown  from  it,  or  to  keep  employes  from  getting  close 
to  it.  Appellant  knew  that  such  stove  was  being  used, 
and  that  its  use  was  hazardous  as  aforesaid.  On  the 
night  of  said  day,  while  performing  his  duties  as  engine 
packer,  appellee,  pursuant  to  such  orders,  placed  one  of 
the  plates  upon  one  of  the  stoves  for  purposes  aforesaid, 
his  clothing  being  at  the  time  saturated  with  grease  and 
oil.  It  is  averred  "that  after  he  had  placed  the  said 
plate  on  the  said  stove,  his  clothing  caught  fire  from 
said  stove"  and  that  as  a  consequence  he  suffered  seri- 
ous burns  and  injuries. 

The  complaint  contains  no  general  charge  of  negli- 
gence. No  act  or  omission  of  appellant  is  alleged  to 
have  been  negligently  or  carelessly  done  or  omit- 
1.  ted.  There  is  also  no  general  or  specific  aver- 
ment that  any  act  or  omission  of  appellant  was 
the  proximate  cause  of  the  injury  suffered.  Certain 
technical  averments,  only  a  part  of  which  are  included 
in  the  foregoing  abstract,  indicate  that  the  action  is 
predicated  on  the  act  of  1911  (Acts  1911  p.  145,  §8020a 
et  seq.  Burns  1914).  Negligence  is  the  gist  of  all  ac- 
tions maintainable  under  that  act.  Vandalia  R.  Co.  v. 
Stillwell  (1913),  181  Ind.  267, 104  N.  E.  289,  Ann.  Cas. 
1916D  258 ;  Standard  Steel  Car  Co.  v.  Martinecz  (1916) , 
Ind.  App.  ,  113  N.  E.  244.  That  act  in- 
fringes materially  on  the  common  law  in  its  relation  to 
the  fellow-servant  rule,  and  the  doctrine  of  assumed 
risk,  and  also  modifies  or  limits  the  effect  of  the  de- 
fense of  contributory  negligence,  as  heretofore  applied 
by  the  courts,  but  no  change  is  made  respecting  the 
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burden  of  alleging  negligence  and  proximate  cause. 
While  under  the  act  the  conduct  of  either  the  master  or 
a  coemploye  of  an  injured  employe  may  form  the  basis 
of  an  action,  the  complaint  must,  either  by  general  or 
specific  averment,  charge  that  such  conduct  was  negli- 
gent, and  that  it  was  the  proximate  cause  of  the  in- 
jury. It  follows  that,  in  determining  the  sufficiency 
of  the  complaint  in  the  respects  under  consideration,  in 
actions  brought  under  the  act,  the  rule  is  the  same  as 
in  common-law  actions.  It  is  well  settled  in  common- 
law  actions  based  on  negligence,  "that  the  negligence 
relied  upon  must  be  charged  in  terms,  or  facts  must  be 
averred  sufficient  to  compel  the  inference  of  such  neg- 
ligence as  will  constitute  the  proximate  cause  of  the 
injuries  sustained."  Cleveland,  etc.,  R.  Co.  V.  Perkins 
(1908),  171  Ind.  307,  86  N.  E.  405. 

In  our  judgment,  the  specific  facts  pleaded  here  re- 
specting the  maintaining  of  the  stove  do  not  compel  the 
presumption  of  negligence.     In  addition,  as  a 

2.  question  of  pleading,  the  facts  averred  do  not 
authorize  the  inference  that  any  act  or  omission 
of  appellant  was  the  proximate  cause  of  appellee's  in- 
jury. For  e&ch  of  these  reasons,  the  complaint  is  in- 
sufficient. The  demurrer  thereto  should  have  been  sus- 
tained. In  addition  to  authorities  cited,  see  the  follow- 
ing: Laporte  Carriage  Co.  V.  Sullender  (1905),  165 
Ind.  290,  75  N.  E.  277 ;  Pittsburgh,  etc.,  R.  Co.  V.  Schep- 
man  (1908),  171  Ind.  71,  84  N.  E.  988;  City  of  Green- 
field V.  Roback  (1909),  45  Ind.  App.  70,  90  N.  E.  136; 
Cobe  V.  Malloy  (1909),  44  Ind.  App.  8,  88  N.  E.  620. 

Appellant  urges  that  the  principle  of  assumed  risk, 
applied  to  the  answers  returned  by  the  jury  to  certain 
submitted  interrogatories,  defeats  appellee's  right  to 
recover,  and  that  the  court  erred  in  overruling  appel- 
lant's motion  for  judgment  on  such  answers.  The  court 
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did  not  err  in  such  ruling.     Standard  Steel  Car  Co.  V. 
Martinecz,  supra,  and  cases  cited. 

Other  questions  presented  are  not  decided.  For 
errors  indicated,  the  judgment  is  reversed,  with  in- 
structions to  sustain  the  demurrer  to  the  complaint, 
with  permission  to  amend,  if  desired. 

Note.— Reported  in  113  N.  E.  74 


KOBER  V.  BOYCE  ET  AL. 

[No.  9,197.     Filed  January  26,  1917.     Rehearing  denied  April 
20, 1917.    Transfer  denied  June  8,  1917.] 

1.  Appeal. — Briefs. — Sufficiency. — Assignments  of  error  in  over- 
ruling demurrers  present  no  question  for  review,  where  neither 
the  demurrers  referred  to,  nor  the  substance  thereof,  are  set 
out  in  appellant's  brief,    p.  682. 

2.  Appeal. — Briefs. — Waiver  of  Error. — An  assignment  of  error 
is  waived  by  appellant's  failure  to  discuss  it  in  his  brief, 
p.  682. 

3.  Appeal. — Review. — Evidence. — Sufficiency. — The  court  on  ap- 
peal will  not  disturb  a  finding  on  a  disputed  question  of  fact, 
if  there  is  evidence  in  the  record  on  which  the  finding  can 
stand,     pp.  682, 683. 

4.  Appeal. — Briefs. — Sufficiency. — Grounds  for  new  trial  which 
are  not  discussed  in  appellant's  briefs  are  waived,    p.  682. 

5.  New  Trial. — Grounds. — Specifications  in  a  motion  for  a  new 
trial  that  "the  finding  is  not  fairly  supported  by  the  evidence" 
and  that  the  finding  "is  clearly  against  the  weight  of  the  evi- 
dence," are  not  recognized  by  the  statute  as  grounds  for  a  new 
trial  in  civil  cases,    p.  682. 

6.  Vendor  and  Purchaser. — Action  to  Quiet  Title. — Evidence. — 
Admissibility. — Vendee's  Diligence. — On  a  cross-complaint  filed 
in  an  action  to  recover  on  promissory  notes,  to  foreclose  a  real 
estate  mortgage,  and  to  expunge  from  the  record  a  release 
thereof,  testimony  of  a  cross-complainant  that  before  he  pur- 
chased the  land  described  in  the  mortgage  from  another  de- 
fendant he  required  an  abstract  of  title,  and  an  affidavit  made 
by  cross-complainant's  vendor,  as  a  condition  precedent  to 
making  the  purchase,  was  properly  admitted  as  tending  to 
prove  that  cross-complainant  was  diligent  in  his  efforts  to  ascer- 
tain the  condition  of  the  title  to  the  land  purchased,  that  he 
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relied  upon  the  public  records  as  to  the  things  disclosed  there- 
by and  on  his  vendor's  affidavit  as  to  certain  things  not  dis- 
closed by  the  records,  and  that,  as  to  plaintiff's  claim,  he  was 
an  innocent  purchaser  in  good  faith,  p.  683. 
7.  New  Trial. — Grounds. — Newly-Discovered  Evidence. — Motion. 
— Requisites. — A  new  trial  will  not  be  granted  on  the  ground 
of  new  evidence  when  it  is  merely  cumulative  or  impeaching, 
or  where  the  new  evidence  would  not  probably  change  the  re- 
sult, or  the  motion  does  not  contain  a  detailed  statement  of  the 
facts  constituting  the  diligence  alleged,  so  that  the  court  may 
draw  its  own  conclusion  as  to  whether  there  was  due  diligence, 
or  when,  if  the  diligence  alleged  consists  in  making  inquiries, 
the  time,  place,  and  circumstances  are  not  stated  in  the  mo- 
tion, in  order  that  the  court  may  know  that  such  inquiries 
were  made  in  the  proper  quarter  and  in  due  season,    p.  684. 

From  Washington  Circuit  Court;  James  P.  Hughes, 
Special  Judge. 

Action  by  William  A.  Kober  against  William  A.  Boyce 
and  others  to  recover  on  promissory  notes,  to  foreclose 
a  mortgage  on  real  estate,  and  to  expunge  from  the 
record  a  release  of  the  mortgage,  and  defendants  Henry 
C.  Fear  and  Laura  B.  Fear  filed  a  cross-complaint  to 
quiet  title  to  the  real  estate  described  in  the  mortgage. 
From  a  personal  judgment  for  plaintiff  against  Boyce, 
a  decree  quieting  cross-complainants'  title  as  against 
plaintiff,  and  judgment  in  favor  of  all  other  defendants 
for  their  costs,  the  plaintiff  appeals.    Affirmed. 

Mitchell  &  Mitchell  and  Wilber  W.  Hottel,  for  appel- 
lant. 
H.  H.  Griffin  and  Elliott  &  Houston,  for  appellees. 

Dausman,  J. — This  action  was  instituted  by  appel- 
lant Kober  to  recover  on  promissory  notes,  to  foreclose 
a  mortgage  on  real  estate,  and  to  expunge  from  the 
record  a  release  of  the  mortgage,  which  release  he  al- 
leged to  be  a  forgery.  Appellee  William  A.  Boyce  suf- 
fered himself  to  be  defaulted;  all  other  appellees  an- 
swered; and  appellees  Henry  C.  Fear  and  Lftura  B. 
Fear  filed  a  cross-complaint  to  quiet  title  to  the  real 
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estate  described  in  the  mortgage.  The  court  found  the 
facts  specially  and  stated  conclusions  of  law  thereon. 
There  was  a  personal  judgment  for  appellant  against 
appellee  William  A.  Boyce  only,  a  decree  quieting  the 
Fears'  title  as  against  Kober,  and  judgment  in  favor  of 
all  other  appellees  for  their  costs.  Kober's  motion  for 
a  new  trial  was  overruled. 

The  following  is  a  condensed  statement  of  the  special 
finding  of  facts:  (1)  That  on  December  28,  1907, 
William  A.  Boyce  and  his  wife,  Edith  H.  Boyce,  sold  and 
conveyed  by  warranty  deed  to  Andrewville  E.  Hunter 
and  his  wife,  Ida  V.  Hunter,  certain  real  estate  in 
Washington  county,  Indiana;  and  that  said  deed  was 
duly  recorded  in  the  recorder's  office  of  said  Washing- 
ton county  on  December  31,  1907. 

(2)  That  as  part  of  the  purchase  price  for  said  real 
estate,  Andrewville  E.  Hunter  executed  his  four  promis- 
sory notes,  payable  to  the  order  of  said  William  A. 
Boyce,  at  Peoples  Bank,  Indianapolis,  Indiana,  in  six, 
twelve,  eighteen  and  twenty-four  months  from  date, 
and  in  the  sum  of  $500  each;  that  to  secure  the 
payment  of  said  notes  the  said  Hunter  and  Hunter  on 
said  day  executed  to  the  said  William  A.  Boyce  their 
mortgage  on  said  real  estate;  and  that  said  mortgage 
was  duly  recorded  in  the  office  of  the  recorder  of  said 
Washington  county  on  December  31,  1907. 

(3)  That  on  December  28,  1907,  William  A.  Kober 
sold  to  said  William  A.  Boyce  a  tract  of  land  in  Jay 
county,  Indiana,  and  as  part  of  the  consideration  there- 
for the  said  William  A.  Boyce  executed  to  said  Kober 
the  principal  note  herein  sued  on  in  the  sum  of  $1,500, 
and  to  secure  the  payment  thereof  turned  over  to  said 
Kober  and  assigned  by  endorsement  thereon  and  by  his 
written  agreement,  as  collateral  security,  the  four 
promissory  notes  mentioned  in  item  two  of  this  finding, 
and  also  assigned  the  said  mortgage  to  said  Kober; 
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and  that  said  mortgage  and  the  assignment  thereof 
were  duly  recorded  in  the  office  of  the  recorder  of  said 
Washington  county  on  December  31,  1907. 

(4)  That  on  December  28,  1907,  the  said  Andrew- 
ville  E.  Hunter  and  his  said  wife  sold  and  conveyed  to 
said  William  A.  Boyce  by  deed  of  general  warranty  the 
said  real  estate  in  said  Washington  county  and  men- 
tioned in  item  one  of  this  finding;  that  as  part  of  the 
consideration  for  said  real  estate  the  said  William  A. 
Boyce  assumed  and  agreed  to  pay  all  incumbrances  on 
said  land,  including  the  four  promissory  notes  executed 
by  Andrewville  E.  Hunter  to  William  A,  Boyce,  which 
notes  were  secured  by  the  mortgage  mentioned  in  item 
two  of  this  finding,  being  the  identical  notes  and  mort- 
gage assigned  to  Kober  by  said  William  A.  Boyce ;  and 
that  said  deed  was  duly  recorded  in  the  office  of  the 
recorder  of  said  Washington  county  on  March  19,  1908., 

(5)  That  on  April  11,  1908,  the  said  William  A. 
Boyce  executed  to  Henry  C.  Fear  and  Laura  B.  Fear 
a  deed  of  general  warranty  to  the  said  real  estate  in 
said  Washington  county,  which  real  estate  is  described 
in  item  one  of  this  finding ;  and  that  said  Fear  and  Fear, 
before  the  filing  of  this  suit  had  fully  paid  the  said 
William  A.  Boyce  the  purchase  money  therefor. 

(6)  That  said  Fear  and  Fear,  before  receiving  and 
accepting  said  deed  from  said  Boyce,  had  the  records  of 
the  offices  of  the  clerk,  treasurer,  auditor  and  recorder 
of  said  Washington  county  examined  and  an  abstract 
of  the  title  to  the  real  estate  described  in  item  one  of 
this  finding  made,  as  said  title  appeared  from  the  rec- 
ords of  said  several  offices ;  that  the  said  records  showed 
that  the  mortgage  given  by  said  Hunter  and  Hunter  to 
said  Boyce  had  been  fully  paid  and  satisfied  and  that 
a  release  of  the  said  mortgage  had  been  duly  recorded 
in  the  office  of  the  recorder  of  said  Washington  county, 
and  that  said  release  purported  tp  have  been  signed  by 
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William  A.  Boyce  and  William  A.  Kober  and  purported 
to  have  been  duly  acknowledged  by  each  of  them  before 
Noel  Williams,  notary  public  in  and  for  Marion  county, 
Indiana;  and  that  said  Fear  and  Fear,  upon  the  faith 
of  the  foregoing  facts,  paid  a  valuable  consideration 
for  said  real  estate,  to  wit,  $6,500,  without  any  notice 
or  knowledge  of  the  claim  of  said  Kober  that  said  mort- 
gage had  not  been  satisfied. 

(7)  That  the  said  William  A.  Boyce  and  the  said 
William  A.  Kober,  on  March  17,  1908,  at  the  city  of 
Indianapolis,  Indiana,  duly  executed  and  acknowledged 
a  release  and  satisfaction  in  full  of  the  mortgage  given 
by  said  Hunter  and  Hunter  to  said  William  A.  Boyce 
and  by  him  assigned  to  said  William  A.-  Kober;  and 
that  said  release  of  the  said  mortgage  was  duly  re- 
corded in  the  office  of  the  recorder  of  said  Washington 
county  on  March  19,  1908. 

(8)  That  there  is  now  due  and  unpaid  on  the  said 
$1,500  note  executed  by  said  Boyce  to  said  Kober  the 
sum  of  $1,009.93. 

On  the  finding  of  facts  the  court  stated  conclusions 
of  law  to  the  effect  that  the  law  is  with  Kober  as  against 
Boyce,  and  that  Kober  should  recover  of  and  from 
Boyce  the  sum  of  $1,009.93  together  with  his  costs; 
that  the  law  is  with  all  the  other  appellees  as  against 
Kober;  and  that  the  law  is  with  appellees  Fear  and 
Fear  as  against  Kober  with  respect  to  their  cross-com- 
plaint, and  that  they  should  have  their  title  to  the  land 
described  in  item  one  of  the  finding  quieted  as  against 
him. 

The  following  errors  are  assigned:  (1)  The  over- 
ruling of  appellant's  demurrer  to  the  seventh  paragraph 
of  the  separate  answer  of  appellees  Henry  C.  Fear  and 
Laura  B.  Fear.  (2)  The  overruling  of  appellant's  de- 
murrer to  the  ninth  paragraph  of  the  separate  answer 
of  said  Henry  C.  Fear  and  Laura  B.  Fear.     (3)     The 
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conclusions  of  law  stated  on  the  special  finding  of  facts. 
(4)  The  overruling  of  the  motion  for  a  new  trial.  (5) 
The  overruling  of  appellant's  demurrer  to  the  second 
paragraph  of  the  separate  answer  of  appellees  Andrew- 
ville  E.  Hunter  and  Ida  V.  Hunter. 
None  of  the  demurrers  referred  to  in  the  first,  sec- 
ond and  fifth  assignments,  nor  the  substance 

1.  thereof,  is  set  out  in  appellant's  brief.  There- 
fore, these  assignments  present  nothing  for  the 
consideration  of  this  court.     Chicago  Terminal, 

2.  etc.,  R.  Co.  v.  Walton  (1905) ,  165  Ind.  253,  7.4  N. 
E.  1090.     The  third  assignment  is  waived  by- 
reason  of  appellant's  utter  failure  to  discuss  it  in  his 
brief. 

Under  the  fourth  assignment  we  are  called  upon  to 
review  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial.  This  motion  contains  nine  specifica- 
tions : 

(1)  "The  finding  of  the  court  is  not  sustained  by 
sufficient  evidence."  There  is  an  abundance  of  evi- 
dence tending  to  support  the  finding;  and  the 

3.  utmost  that  can  be  said  in  favor  of  this  con- 
tention is  that  the  evidence  is  conflicting  as  to 

some  of  the  matters  in  issue.  The  rule  is  that  this 
court  will  not  disturb  the  finding  on  a  disputed  question 
of  fact  if  there  is  evidence  in  the  record  on  which  the 
finding  can  stand.  Martin  V.  Cauble  (1880),  72  Ind. 
67;  Cincinnati,  etc.,  R.  Co.  v.  Madden  (1893),  134  Ind. 
462,  34  N.  E.  227. 

(2)  "The  finding  of  the  court  is  contrary  to 

4.  law."  This  point  is  waived  by  appellant's  fail- 
ure to  discuss  it  in  his  brief. 

(3)  and  (4)     "The  finding  is  not  fairly  sup- 

5.  ported  by  the  evidence;"  and  the  finding  "is 
clearly   against   the   weight   of   the   evidence." 

These  specifications  state  nothing  recognized  by  the 
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statute  as  ground  for  a  new  trial  in  civil  cases.  Lynch 
v.  Milwaukee  Harvester  Co.  (1902),  15Q  Ind.  675,  65  N. 
E.  1025. 

(5)  This  specification  challenges  the  items  of  the 
special  finding  separately  on  the  ground  that  none  of 

said  items  "considered  separately  and  alone,  is 
3.    sustained  by  sufficient  evidence."    What  we  have 
said  concerning  the  first  specification   applies 
with  equal  force  to  this  one. 

(6)  The  court  erred  in  excluding  a  document 
marked  exhibit  "H",  which  document  the  parties  call 
"the  certified  copy  of  a  money  order,"  but  which  in 
fact  purports  to  be  a  certified  copy  of  an  application 
for  a  money  order.  Our  examination  of  the  bill  of  ex- 
ceptions discloses  that  this  document  never  was  offered 
in  evidence. 

(7)  The  court  erred  in  permitting  appellee  Henry 
C.  Fear  to  testify  that  before  he  purchased  the  land 

described  in  the  mortgage  he  required  an  ab- 
6.  stract  of  the  title  thereto;  and  (8)  that  the  court 
erred  in  admitting  in  evidence  a  document 
marked  exhibit  "U",  which  document  is  the  affidavit 
made  by  Boyce  and  which  Fear  required  of  him  as  a  con- 
dition precedent  to  making  the  purchase.  The  evi- 
dence designated  in  the  last  two  specifications  was 
properly  admitted  on  the  theory  that  it  tended  to  prove 
that  Fear  was  diligent  in  his  efforts  to  ascertain  the 
condition  of  the  title  to  the  land  he  purchased ;  that  he 
relied  on  the  public  records  as  to  the  things  disclosed 
by  the  records  and  on  the  affidavit  of  his  grantor  as 
to  certain  things  not  disclosed  by  the  records ;  and  that, 
as  to  Kober's  claim,  he  was  an  innocent  purchaser  in 
good  faith. 

(9)  This  specification  rests  on  the  ground  of  newly- 
discovered  evidence.  It  appears  on  the  face  of  the 
document  purporting  to  be  a  release  of  the  mortgage 
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and  a  satisfaction  of  the  notes  thereby  secured  that  it 
was  acknowledged  by  both  Kober  and  Boyce  before  a 
notary  public  at  Indianapolis  on  March  17,  1908. 
Kober  testified  that  he  did  not  execute  the  release  and 
that  he  was  in  Toledo,  Ohio,  during  that  entire  day. 
He  supplemented  his  testimony  by  the  testimony  of 
three  other  witnesses,  tending  to  prove  his  whereabouts 
on  that  day.  As  indicated  in  his  motion  for  a  new  trial, 
he  claims  to  have  found  since  the  trial  two  additional 
witnesses  who  will  testify  that  they  saw  him  in  Toledo 
on  that  day.  For  the  purpose  of  showing  diligence  he 
states  in  his  motion  "that  he  made  diligent  inquiry  of 
persons  who  he  thought  might  know,  of  his  where- 
abouts on  said  17th  day  of  March,  1908;  that  it  was 
only  within  the  last  few  days  that  he  discovered  that 
the  witnesses  whose  affidavits  are  filed  with  this  motion 
knew  or  had  any  means  of  knowing  the  facts  set  forth 
in  said  affidavits." 

It  is  the  duty  of  a  party  to  an  action  to  be 
zealous  for  .his  rights  and  to  make  diligent  effort  to 
discover  and  procure  his  evidence  before  going  to 
7.  trial.  Because  this  duty  rests  upon  every,  liti- 
gant the  rule  has  been  established  that  the 
courts  will  scrutinize  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence;  that  a  new  trial 
will  not  be  granted  in  order  to  hear  new  evidence  that 
is  merely  cumulative  or  impeaching;  or  where  the  al- 
leged  newly-discovered  evidence  would  not  probably 
change  the  result ;  or  where  the  motion  does  not  contain 
a  detailed  statement  of  the  facts  constituting  the  al- 
leged diligence,  in  order  that  the  court  may  draw  its 
own  conclusion  as  to  whether  or  not  there  was  due 
diligence;  or  where,  if  the  alleged  diligence  consists  in 
making  inquiries,  the  time,  place,  and  circumstances 
are  not  stated  in  the  motion,  to  the  end  that  the  court 
may  know  that  such  inquiries  were  made  in  the  proper 
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quarter  and  in  due  season.  McDonald  V.  Coryell 
(1893),  134  Ind.  493,  34  N.  E.  7;  Smith  V.  State 
(1896),  143  Ind.  685,  42  N.  E.  913;  Graham  v.  Payne 
(1890),  122  Ind.  403,  24  N.  E.  216.  As  to  this  specifi- 
cation the  court  committed  no  error. 

We  are  of  the  opinion  that  substantial  justice  to  all 
the  parties  has  been  done  by  the  trial  court.  Judg- 
ment affirmed. 

Hottel,  J.,  did  not  participate  in  the  consideration  of 
this  appeal. 

Note.— Reported  in  114  N.  E.  891. 


Capital  Rattan  Company  v.  Fancher. 

[No.  9,261.    Filed  June  19,  1917.] 

1.  Master  and  Servant. — Injuries  to  Servant. — "Young  Per- 
son" Operating  Elevator.  —  Complaint.  —  Sufficiency.  —  Under 

1  §§8024,  8038  Bums  1914,  Acts  1899  p.  231,  providing  that 
no  young  person  shall  be  employed  or  permitted  to  operate  an 
elevator,  and  defining  the  words  "young  person"  as  meaning 
one  between  the  ages  of  fourteen  and  eighteen  years,  a  com- 
plaint against  an  employer  for  injuries  to  such  a  young  person 
need  not  allege  that  defendant  employed  him  to  operate  the 
elevator,  but  it  is  sufficient  where  it  alleges  that  defendant 
permitted  him  to  operate  the  elevator,    p.  687. 

2.  Master  and  Servant. — Injuries  to  Servant. — Permitting 
"Young  Person"  to  Operate  Elevator. — Question  for  Jury. — 
On  a  "young  person's"  action  against  his  employer  for  in- 
juries received  while  operating  an  elevator,  evidence  showing 
that  plaintiff  operated  the  elevator  many  times  with  tjie  em- 
ployer's permission,  and  that  the  servant  was  engaged  in  work 
requiring  its  use,  considered  in  connection  with  the  fact  that 
it  did  not  appear  that  any  one  was  regularly  employed  to 
operate  the  elevator,  is  sufficient  to  support  the  jury's  finding 
that  plaintiff  used  the  elevator  with  defendant's  permission, 
p.  688. 

3.  Master  and  Servant. — Injuries  to  Servant. — Violation  of 
Statute. — Contributory  Negligence. — Where  one  employs  a 
"young  person,"  as  denned  by  §8038  Burns  1914,  Acts  1899,  p. 
231,  the  laws  of  the  state  are  violated,  and  any 'injury  sus- 
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tained  through  such  violation  is  actionable  negligence  and  con- 
tributory negligence  cannot  be  interposed  as  a  defense.  (Nickey 
v.  Steuder  [1904],  164  Ind.  189,  and  Brower  V.  Locke  [1903], 
31  Ind.  App.  353,  distinguished.)  p.  688. 
4.  Witnesses. — Competency. — Attending  Physician. — Privileged 
Communications. — A  physician  will  not  be  permitted  to  testify 
as  to  his  patient's  condition  while  attending  him.    p.  690. 

From  Boone  Circuit  Court ;  Wittett  H.  Parr,  Judge. 

Action  by  Carl  Fancher,  by  his  next  friend,  William 
Fancher,  against  the  Capital  Rattan  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

James   Bingham,   Remster   A.   Bingham   and    Roy 
Adney,  for  appellant. 
Doan  &  Mathews  and  Artman  &  Smith,  for  appellee. 

IbaCh,  P.  J. — This  was  an  action  by  appellee  by  his 
next  friend  for  damages  for  injuries  received  on  an 
elevator  operated  in  appellant's  factory.  The  grava- 
men of  the  case  as  averred  is  the  following :  "That  on 
said  day  and  prior  thereto  he  was  and  had  been  em- 
ployed by  the  defendant  to  work  in  said  factory  in 
said  building,  and  that  he  was  at  such  times  employed 
by  the  defendant  to  do  such  work  in  said  factory  and 
building  as  he  might  be  instructed  by  the  defendant 
to  do.  While  in  said  employment  on  said  day  he  was 
performing  work  in  said  factory  and  building  under 
said  employment  for  defendant  and  under  the  directions 
of  the  defendant's  foreman  to  whose  orders  plaintiff 
was  at  Said  time  required  to  conform  and  to  whose 
orders  he  did  conform  at  said  time  in  the  discharge  of 
the  duties  of  his  employment  with  defendant  in  said 
factory.  While  he  was  so  employed  by  defendant  and 
while  working  for  defendant  in  said  factory  in  dis- 
charge of  the  duties  of  his  employment  the  defendant 
in  violation  of  law,  permitted  plaintiff  to  have  the  care, 
custody  and  management  of  the  elevator  in  said  factory 
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and  permitted  him  to  operate  said  elevator.  On  the 
26th  day  of  May,  1913,  with  knowledge  on  their  part 
that  plaintiff  was  a  young  person,  defendant,  in  viola- 
tion of  law  permitted  plaintiff  to  have  the  care,  custody 
and  management  of  the  elevator  in  its  said  factory,  and 
defendant  on  said  date  in  violation  of  law  permitted 
plaintiff  to  operate  said  elevator  for  the  purpose  of  car- 
rying material  from  the  second  to  the  third  floor  of  de- 
fendant's factory.  On  the  26th  day  of  May,  1913,  while 
plaintiff  had  the  care,  custody  and  management  of  said 
elevator  with  the  permission  of  defendant  and  while 
he  was  operating  the  same  with  the  permission  of  de- 
fendant he  was  caught,"  etc. 

There  was  a  verdict  for  appellee,  and  over  a  motion 
for  a  new  trial,  a  judgment  for  him  for  $800.  Errors 
assigned  call  in  question  the  sufficiency  of  the  third 
paragraph  of  complaint,  on  which  the  case  was  tried, 
and  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial. 

Appellee's  right  to  recover  is  based  on  §§8024,  8038 

Burns  1914,  Acts  1899  p.  231.     The  first  provides: 

"No  person,  company,  corporation  or  associa- 

1.    tion  shall  employ  or  permit  any  young  person  to 

have  the  care,  custody,  management  of  or  to 

operate  any  elevator."    The  second  provides:    *    *    * 

"The  words  'young  person*  means  a  person  of  the  age 

of  fourteen  years  and  under  the  age  of  eighteen  years." 

Under  the  first  section  it  is  not  necessary  to  allege 
that  the  injured  'young  person'  was  employed  to  oper- 
ate  the  elevator  as  is  contended  for  by  appellant.    It 

* 

will  be  observed  that  the  complaint  avers  that  the  ele- 
vator  was  operated  with  the  permission  of  appellant. 
These  averments  are  conclusive  as  to  permission  being 
given  and  we  think  clearly  fall  within  the  provisions  of 
the  sections  of  the  statute,  supra. 
It  is  next  contended  that  the  verdict  is  not  sustained 
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by  sufficient  evidence.    It  sufficiently  appears  from  the 
evidence  of  at  least  two  witnesses  that  appel- 

2.  lee  did  operate  the  elevator  upon  which  he  was 
finally  injured  many  times  for  at  least  a  month 

before  his  injury  with  the  permission  of  appellant. 
There  is  also  some  positive  testimony,  and  some  from 
which  the  jury  might  rightfully  infer,  that  appellee 
had  been  working  for  about  three  months  in  various 
departments  of  appellant's  factory  and  at  different 
kinds  of  work,  among  which  was  that  of  "handling  and 
trucking,"  "helping  unload  trucks,"  "handling  stock." 
These  terms  are  not  ambiguous  and  undoubtedly  show 
that  he  was  engaged  in  some  service  connected  with  the 
use  of  the  trucks.  The  testimony  is  uncontradicted 
that  the  trucks  were  used  exclusively  to  convey  the 
unfinished  and  finished  furniture  to  different  floors  of 
the  factory  by  means  of  the  elevator.  It  is  also  a  sig- 
nificant fact  that  the  only  evidence  disclosed  by  the 

0 

record  as  to  the  person  who  operated  the  elevator  in 
transferring  the  trucks  loaded  with  stock  and  furniture 
from  one  floor  to  another  is  that  which  connects  ap- 
pellee and  other  young  men  and  boys  with  that  service, 
and  the  name  of  the  person  regularly  employed,  if  any, 
to  operate  the  elevator  appears  nowhere  in  the  evi- 
dence, so  that  we  do  not  have  a  case  in  which  there 
was  no  evidence  to  support  a  material  fact,  as  contended 
by  appellant,  but  one  in  which  the  sufficiency  of  the 
evidence  to  support  such  essential  fact  becomes  one 
solely  for  the  determination  of  the  jury.  There  is  some 
evidence  supporting  the  material  averments  of  the  com- 
plaint. 

Objection  is  also  made  to  the  giving  of  instructions 
Nos.  2  and  4  in  which  the  jury  was  instructed  that  con- 
tributory negligence  is  not  a  defense  to  any  one 

3.  permitting  a  "young  person"  over  the  age  of 
fourteen  years  and  under  the  age  of  eighteen 
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years  to  operate  an  elevator.  The  legal  proposition  in- 
volved in  these  instructions  has  been  considered  recently 
by  the  Supreme  Court  of  this  State.  Waverly  Co.  V. 
Beck  (1913),  180  Ind.  523,  103  N.  E.  332;  Inland  Steel 
Co.  v.  Yedinak  (1909),  172  Ind.  423,  87  N.  E.  229,,139 
Am.  St.  389.  In  the  first  mentioned  case  this  language 
is  used : .  "Where  one  employs  such  'young  person'  th$ 
laws  of  the  State  are  violated  and  any  injury  sustained 
through  the  violation  of  these  laws  is  actionable  negli- 
gence and  contributory  negligence  cannot  be  employed 
as  a  defense."  Counsel  for  appellant  to 'support  its  con- 
tention that  the  instructions  should  have  been  given 
rely  chiefly  on  the  cases  of  Nickey  v.  Steuder  (1904), 
164  Ind.  189,  73  N.  E.  117,  and  Brower  v.  Locke 
(1903),  31  Ind.  App.  353,  67  N.  E.  1015,  but  an  exam- 
ination of  these  cases  will  show  that  they  are  distin- 
guishable from  the  facts  of  this  case,  and  therefore  are 
not  important  as  bearing  upon  the  legal  proposition 
now  under  consideration.  If,  however,  it  were  con- 
ceded that  the  same  question  was  involved  in  the  cases 
cited  by  appellant,  we  should  be  required  to  hold  that 
they  were  overruled  by  the  cases  of  Waverly  Co.  V.  Beck 
and  Inland  Steel  Co.  v.  Yedinak,  supra.  Following  these 
decisions  there  certainly  can  be  no  doubt  as  to  the  law 
of  this  State  upon  this  subject,  and  that  is,  that  con- 
tributory negligence  is  not  a  defense  where  a  person  al- 
lows a  "young  person"  over  the  age  of  fourteen  and 
under  the  age  of  eighteen  years  to  operate  an  elevator, 
as  such  permission  violates  §8024,  supra.  Bearing  on 
this  proposition,  see  also,  Stehle  v.  Jaeger,  etc.,  Machine 
Co.  (1908),  220  Pa.  617,  67  Atl.  1116,  14  Ann.  Cas. 
122;  Sullivan  V.  Hanover  Cordage  Co.  (1908),  222  Pa. 
40,  70  Atl.  909;  Bromberg  .V.  Evans  Laundry  Co. 
(1907),  134  la.  38,  111  N.  W.  417,  13  Ann.  Cas.  33. 
Appellant  makes  no  argument  in  its  brief  and  cites 
Vol.  64—44 
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no  authority  in  support  of  the  point  stated  in  his  motion 
for  a  new  trial  concerning  the  testimony  of  a  witness 
who  testified  as  to  the  manner  in  which  the  injured 
party's  clothes  fit  him  on  the  occasion  of  his  injury. 
We  have,  however,  examined  this  testimony  and  con- 
clude that  it  does  not  fall  within  the  rule  of  comparative 
testimony  and  was  therefore  properly  admitted. 

As  to  the  point  that  the  attending  physician  should 
have  been  permitted  to  answer  certain  questions  pro- 
pounded to  him  by  appellant,  it  is  sufficient  to 

4.  state  that  the  courts  of  appeal  of  this  State  have 
repeatedly  announced  that  to  permit  a  physician 
the  right  to  disclose  his  patient's  condition  while  at- 
tending him  would  in  effect  completely  abrogate  the 
statute  bearing  upon  the  exclusion  of  an  attending 
physician's  testimony.  The  action  of  the  trial  court  in 
this  respect  was  correct. 

There  being  no  reversible  error  in  the  record,  the 
judgment  is  affirmed. 

•  Note. — Reported  in  116  N.  E.  593.  Master  and  servant:  in- 
jury to  employe  under  statutory  age,  defense  of  contributory 
negligence  to  defeat  recovery,  12  L.  R.  A.  (N.  S.)  461,  20  L.  R 
A.  (N.  S.)  876,  48  L.  R.  A.  (N.  S.)  667. 


In  kb  Aurora  Gaslight,  Coal  and  Coke  Company. 

[No.  9,124.    Filed  October  24,  1916.    Rehearing  denied  February 
1,  1917.    Transfer  denied  April  6,  1917.] 

1.  Contracts. — Construction. — The  form  and  names  of  written 
instruments  are  not  of  controlling  importance,  but  the  law 
will  give  effect  to  the  real  and  dominant  intention  of  the  par- 
ties when  definitely  ascertained,    p.  697. 

2.  Landlord  and  Tenant. — Lease  and  Option. — Construction. — 
Though  instruments  transferring  possession  of  realty  were  des- 
ignated as  a  lease  contract  and  an  option  to  purchase  if  the 
real  transaction  was  a  sale  of  property  and  certain  instalments 
under  the  contract  denominated  as  rents  really  represented 
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a  balance  of  purchase  money,  the  character  of  the  transaction 
cannot  be  changed  by  any  nomenclature,  form  or  subterfuge 
employed  by  the  parties,  whether  innocently  or  with  design  to 
have  the  transaction  appear  to  be  something  other  than  what 
it  in  fact  was.    p.  697. 

3.  Landlord  and  Tenant. — Lease. — Effect. — A  lease  of  real 
estate  ordinarily  is  a  contract  by  which  the  owner  divests 
himself  of  the  possession  and  use  of  his  property,  for  a  val- 
uable consideration,  for  a  definite  term,  at  the  end  of  which 
he  has  the  absolute  right  to  re-enter,  control  and  use  the 
property,    p.  698. 

4.  Vendor  and  Purchaser. — Lease. — Option. — Construction. — 
Where  a  gas  company  and  another  corporation  executed  an 
instrument  in  the  form  of,  and  designated  as,  a  lease  for  a 
term  of  years  providing  that  the  lessee  should  pay  in  instal- 
ments, as  rental,  specified  amounts,  the  aggregate  of  which 
during  the  term  was  equal  to  the  value  of  the  demised  prop- 
erty, that  the  payments  should  bear  interest,  that  the  lessee 
was  to  have  possession  and  entire  control  of  the  property  and 
was  obligated  to  keep  it  in  repair,  pay  all  taxes,  etc.,  and  that 
at  the  end  of  the  terni  the  lessor  should  convey  the  plant  to 
the  lessee  if  all  payments  had  been  made,  the  only  right  of  re- 
entry being  in  case  of  default  in  payments,  and  at  the  same 
time  the  parties  executed  another  instrument,  in  the  form  of 
an  option  to  purchase  the  property,  containing  similar  stipu- 
lations, as  to  payment,  conveyance,  and  re-entry  only  after 
default,  both  instruments  containing  a  provision  that  each  was 
to  be  considered  as  a  part  of  the  other  and  should  be  construed 
together,  the  transaction  was  neither  a  lease  nor  a  lease  with 
an  option  to  purchase,  but  was  in  the  nature  of  a  consummated 
sale  with  the  legal  title  reserved  to  the  vendor  as  security  for 
the  payment  of  the  purchase  price,    pp.  698,  699, 700. 

5.  Vendor  and  Purchaser. — Option. — An  option  is  not  an  actual 
or  existing  contract  for  the  sale  of  property,  but  is  a  proposi- 
tion by  one  party,  for  a  consideration,  which  must  be  accepted 
within  the  time  specified  in  the  precise  terms  named  before  it 
becomes  a  binding  contract,    p.  699. 

6.  Vendor  and  Purchaser. — Contract  of  Sale. — In  a  contract  of 
sale  the  offer  and  acceptance  are  concurrent,  and  the  instru- 
ment shows  that  the  minds  of  the  seller  and  purchaser  have 
met  and  fixes  definitely  the  relative  rights,  duties  and  obliga- 
tions of  the  parties  at  the  time  of  the  execution,    p.  699. 

7.  Vendor  and  Purchaser. — Contract  of  Sale. — Equitable  and 
Legal  Title. — A  purchaser  may  acquire  the  equitable  title  to 
property  and  contract  to  acquire  the  legal  title  upon  the  per- 
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formance  of  conditions  subsequent  to  the  consummated  trans- 
action of  the  sale.    p.  700. 

8.  Mortgage. — Absolute  Deed. — When  Held  to  be  a  Mortgage. — 
A  deed  absolute  on  its  face  may  be  shown  to  be  a  mortgage, 
and  if  the  transaction  under  consideration  evidences  a  security 
for  a  debt,  the  instruments,  regardless  of  form,  will  be  held 
to  have  the  legal  effect  of  a  mortgage,    p.  701. 

9.  Taxation. — Assessment  of  Personal  Property. — Money  Due 
on  Contract.— Statutes.— Under  §1356  Burns  1914,  §1285  R.  S. 
1881,  providing  that  the  phrase  "personal  property"  includes 
goods,  chattels,  evidence  of  debt  and  things  in  action,  and 
§10199  Burns  1914,  Acts  1899  p.  491,  requiring  every  person 
to  list  for  taxation  all  notes,  mortgages,  accounts,  demands, 
claims  and  other  indebtedness  owing,  him,  and  §10142  Burns 
1914,  Acts  1891  p.  199,  providing  that  all  property  within  the 
jurisdiction  of  the  state,  not  expressly  exempted,  shall  be  sub- 
ject to  taxation,  money  due  a  gas  company  under  a  contract 
conveying  the  equitable  title  to  its  property  and  containing 
an  agreement  for  the  conveyance  of  the  legal  title  on  comple- 
tion of  the  stipulated  payments  is  personal  property  which  is 
assessable  for  taxation,    p.  702. 

From  Dearborn  Circuit  Court;  Warren  N.  Hauck, 
Judge. 

Proceedings  in  the  matter  Of  the  assessment  of  the 
Aurora  Gaslight,  Coal  and  Coke  Company.  From  a 
judgment  of  the  circuit  court  adjudging  the  company- 
liable  for  certain  taxes,  the  company  appeals.  Af- 
firmed. 

Mc Mullen  &  McMullen  and  Addison  C.  Harris,  for 
appellant. 

Givan  &  Givan,  for  appellee. 

Felt,  J. — On  July  22,  1912,  the  auditor  of  Dearborn 
county,  Indiana,  placed  oh  the  tax  duplicate  of  that 
county  assessments  of  omitted  personal  property  of  the 
Aurora  Gaslight,  Coke  and  Coal  Company  as  follows: 


For  the  ypar  1908,  $10,500 ; 
For  the  year  1909,  $9,800 ; 
For  the  year  1910,  $8,400 ; 
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From  the  assessments  the  company  appealed  to  the 
Dearborn  Circuit  Court,  where  upon  trial  the  court 
found  and  duly  adjudged  that  said  company  was  liable 
for  taxes  on  amounts  as  follows : 


For  the  year  1908,  $11,200  ; 
For  the  year  1909,  $10,500 ; 
For  the  year  1910,  $9,800. 


The  property  so  assessed  is  the  amount  alleged  to  be 
due  the  gas  company  in  each  of  the  respective  years 
aforesaid,  from  the  Indiana  Public  Service  Company, 
as  a  part  of  the  purchase  money  for  the  sale  of  its 
plant  and  property  to  that  company.  The  only  error 
assigned  is  the  overruling  of  appellant's  motion  for 
a  new  trial.  The  grounds  of  the  motion  for  a  new 
trial  are  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence;  that  the  decision  is  contrary  to 
law. 

The  facts  are  not  controverted  and  the  correctness  of 
the  decision  and  judgment  of  the  lower  court  depends 
upon  the  meaning  and  legal  effect  of  the  instruments 
executed  by  appellant  and  the  service  company.  On 
April  27,  1907,  appellant  executed  to  the  service  com- 
pany a  written  instrument  denominated  a  lease,  the 
substance  of  which  is  as  follows:  For  and  in  consid- 
i  eration  of  the  covenants  and  agreements  herein  con- 

i  tained  and  payment  of  $21,000,  and  other  payments 

and  considerations,*  the  first  party,  the  gas  company, 
hereby  demises,  lets  and  leases  to  the  second  party,  the 
following  real  estate  and  personal  property  (here  fol- 
lows description  of  certain  real  estate  in  Aurora,  In- 
diana), "together  with  all  the  buildings,  structures, 
fixtures,  machinery,  boilers,  engines,  reservoirs,  tanks, 
wells,  benches,  retorts,  purifiers,  gas  mains,  conduits, 
connections,  scales  and  meters,  connected  with  or  apper- 
taining to  the  gas  plant  of  the  first  party  in  the  city  of 
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Aurora  *  *  *  to  have  and  to  hold  for  the  term  of 
nine  (9)  years  from  the  first  day  of  May,  1907,  or 
sooner  determination  of  this  lease,  yielding  and  paying 
therefor  the  consideration  and  rent  following  to  wit :" 
$5,000  cash  May  1,  1907;  $1,000  cash  May  1,  1908; 
$1,000  cash  May  1,  1909 ;  $2,000  on  May  1,  of  each  of 
the  years,  viz.,  1910,  1911,  1912,  1913,  1915,  and  1916, 
and  five  per  cent,  per  annum  "on  all  of  the  unpaid  part 
of  said  consideration,  and  rent"  payable  semiannually 
in  equal  instalments  on  the  first  day  of  May  and  No- 
vember of  each  year.  The  second  party  covenants  as 
follows:  1.  To  pay  all  taxes,  charges  or  assessments 
at  any  time  levied  upon  or  charged  against  said  prop- 
erty, provided  the  first  party  shall  pay  all  such 
charges;  taxes  and  assessments  due  and  payable  in 
1907.  2.  To  keep  the  plant,  system  and  property  in 
as  good  condition  and  repair  as  it  was  at  the  time 
of  the  transaction.  Second  party  is  given  the  right  to 
make  such  alterations,  changes  and  improvements  as 
it  may  deem  beneficial,  provided  the  value  of  the  prop- 
erty shall  not  be  lessened  thereby.  Also  granted  the 
privilege  of  paying  "all  or  any  part  of  the  money  pay- 
ments herein  provided  for  in  advance."  It  is  further 
agreed  and  understood  "that  a  certain  agreement  of 
even  date  herewith  relating  to  the  hereby  demised  prop- 
erty and  premises  is  hereby  made  a  part  of  this  lease, 
and  that  the  two  instruments  shall  be  construed  and 
considered  together."  Upon  full  payment  of  the 
amounts  stipulated  herein  and  performance  of  all  cove- 
nants to  be  performed  by  the  second  party,  the  first 
party  will  by  good  and  sufficient  assignment  and  deed 
convey  to  the  second  party  the  aforesaid  real  estate, 
gas  plant  and  appurtenances  thereunto  belonging.  It 
is  further  agreed  that  if  the  payments  aforesaid,  or  any 
part  thereof,  shall  remain  due  and  unpaid  for  ninety 
days,  or  if  any  taxes,  charges,  or  assessments  against 
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said  property  shall  become  due  and  delinquent  for 
ninety  days,  or  if  default  is  made  in  any  of  the  cove- 
nants herein  contained  or  in  the  aforesaid  agreement 
of  even  date  herewith,  then  this  lease  shall  become  null 
and  void  and  it  shall  be  lawful  for  the  first  party  to 
re-enter  the  said  premises  and  remove  all  persons  there- 
from and  repossess  said  premises,  the  second  party 
waiving  all  notice  to  quit.  The  second  party  covenants 
to  pay  the  first  party  the  amounts  above  specified  and 
first  party  covenants  that  on  payment  of  the  money  and 
performance  of  the  aforesaid  agreements  second  party 
may  hold  and  enjoy  said  premises  for  the  time  and 
term  aforesaid. 

On  the  same  date  the  same  parties  executed  another 
instrument,  which  appellant  denominates  an  option,  in 
substance  as  follows:  In  consideration  of  the  mutual 
agreements,  covenants  and  conditions  herein  contained, 
and  in  further  consideration  of  $21,000,  and  a  further 
sum  equal  to  the  reasonable  price  of  all  personal  prop- 
erty to  be  scheduled  and  prices  fixed  to  the  mutual  satis- 
faction  of  the  parties  hereto,  the  first  party  hereby 
covenants  and  agrees  to  sell,  transfer,  assign,  set  over 
and  convey  to  second  party  the  identical  real  estate, 
property  and  appurtenances  described  in  the  alleged 
lease  in  this  writing. 

"And  in  consideration  aforesaid,  the  second  party 
covenants  and  agrees  to  pay  and  render  to  said  first 
party,  the  consideration  abovesaid,  as  follows:"  Here 
follows  stipulation  of  amounts,  dates  of  payment,  rate 
of  interest  and  other  conditions  identical  with  those 
in  the  alleged  lease,  including  provisions  relating  to 
payment  of  taxes,  charges  and  assessments,  insurance, 
prepayment  of  the  consideration,  and  the  making  of 
alterations,  repairs  or  improvements.  It  is  also  pro- 
vided that  the  "certain  lease  of  even  date  herewith"  is 
hereby  made  "a  part  of  this  agreement  as  fully  and 
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completely  as  it  would  or  could  be  if  copied  herein"  and 
said  two  instruments  shall  be  considered  and  construed 
together  as  parts  of  the  same  transaction.  Provided 
that  the  title  to  said  property  shall  be  and  continue  in 
first  party  until  such  time  as  the  second  party  shall  have 
fulfilled  all  its  part  of  the  agreement.  Then  follow 
stipulations  for  assignment  and  conveyance  of  property 
same  as  in  "the  lease"  and  the  provisions  as  to  default 
in  payments  for  ninety  days  to  the  effect  that  on  such 
default  "first  party  at  its  option  shall  have  the  power 
and  right  to  declare  and  make  this  agreement  void  and 
of  no  continuing  force  or  effect  and  upon  such  declara- 
tion *  *  *  second  party  shall  forfeit  and  release 
by  way.  of  liquidated  damages,  all  right,  title,  claim  or 
demand  on  or  to  said  premises  or  any  part  thereof, 
and  to  any  and  all  money  theretofore  paid  by  the  second 
party  to  the  first  party." 

At  the  trial  it  was  agreed  that  the  service  company 
entered  into  possession  of  the  property  in  pursuance  of 
said  writings  and  has  since  continued  in  such  posses- 
sion ;  that  all  payments  due  have  been  made  in  accord- 
ance with  the  terms  of  the  writings. 

Appellant  contends  that  the  instruments  and  the 
transactions  between  the  parties  thereto  do  not  show  a 
sale  of  the  property  to  the  service  company  and  a  debt 
due  it  from  such  purchaser  for  a  balance  of  purchase 
money  which  is  liable  to  assessment  for .  taxation.  It 
further  contends  that  the  writings  show  that  the  serv- 
ice company  only  held  an  option  for  the  purchase  of  the 
property  described  therein;  that  it  had  possession  and 
control  thereof  by  virtue  of  the  lease  and  that  the  stip- 
ulated money  obligations  represent  rent  and  not  a  bal- 
ance of  purchase  money. 

The  parties  have  agreed  that  the  two  instruments 
shall  be  construed  together  and  the  rules  of  construc- 
tion, independent  of  such  agreement,  would  necessitate 
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such  consideration.    Considering  the  writings  in 

1.  their  entirety  and  the  character  of  the  trans- 
action we  must  seek  to  find  the  intention  of  the 

parties.  The  form  and  names  of  the  instruments  are 
not  of  controlling  effect  for  the  law  looks  through  form 
to  substance  and  will  give  effect  to  the  real  and  domi- 
nant intention  of  the  parties  when  definitely  ascer- 
tained. Beardsley  V.  Beardsley  (1890),  138  U.  S.  262, 
11  Sup.  Ct.  318,  34  L.  Ed.  928;  MendenhaU  v.  First 
New  Church,  etc.  (1911),  177  Ind.  336,  342,  98  N.  E. 
57;  Herryford  v.  Davis  (1880),  102  U.  S.  235,  26  L. 
Ed.  160;  White  V.  Redenbaugh  (1907),  41  Ind.  App. 
580,  583,  82  N.  E.  110. 

In  the  case  at  bar  we  are  only  concerned  with  the 
question  of  intention  as  it  bears  upon  the  right  to  sub- 
ject the  money  obligations  to  taxation.     If  the 

2.  real  transaction  was  a  sale  of  property  and  such 
amounts  in  truth  and  in  fact  represented  a  bal- 
ance of  purchase  money,  the  character  of  the  transac- 
tion cannot  be  changed  by  any  nomenclature,  form  or 
gubterfuge  employed  by  the  parties,  whether  innocently 
or  with  design,  to  have  the  transaction  appear  to  be 
something  otjier  than  what  it  in  fact  was.  MendenhaU 
V.  First  New  Church,  etc.,  supra;  Hanlon  V.  Doherty 
(1887),  109  Ind.  37,  9  N.  E.  782;  Cox  V.  Ratcliffe 
(1886),  105  Ind.  374,  378,  5  N.  E.  5. 

By  the  terms  of  the  instruments  the  purchaser  was 
given  full  possession  and  absolute  control  of  the  prop- 
erty with  no  rights  reserved  to  the  seller  except  those 
which  were  dependent  upon  the  possible  default  of  the 
purchaser,  and  none  had  occurred  when  the  property 
was  listed  for  taxation.  In  the  absence  of  such  de- 
fault, appellant  could  not  assert  any  claim  against  the 
property  or  right  to  the  use,  possession  or  control  of  the 
same. 

A  lease  of  real  estate  ordinarily  is  a  contract  by 
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which  the  owner  divests  himself  of  the  possession  and 
use  of  his  property,  for  a  valuable  consideration, 

3.  for  a  definite  term,  at  the  end  of  which  he  has 
the  absolute  right  to  re-enter,  control  and  use 

such  property.  Spiro  V,  Robertson  (1914),  57  Ind. 
App.  229,  234,  106  N.  E.  726 ;  Mendenhall  v.  First  New 
Church,  etc.,  supra. 

The  writings  in  the  case  at  bar  give  appellant  no  such 

absolute  right  of  re-entry  and  there  is  no  principle  of 

law  which  warrants  us  in  presuming  a  default 

4.  that  may  bring  such  right  into  existence.    If  we 
were  to  indulge  any  presumption,  which  we  are 

not  called  upon  to  do,  the  presumption  of  law  is  that 
men  perform  their  obligations  and  not  that  they  repudi- 
ate them  or  suffer  default.  The  cash  payment  of  $5,000 
and  the  several  deferred  payments  exactly  equal  the 
selling  price  of  the  property  and  the  deferred  payments 
bear  interest  from  date  payable  semiannually.  On  its 
face  it  is  inconsistent  with  a  lease  that  the  rentals 
should  bear  interest  and  it  is  at  least  unusual  that  the 
rental  for  nine  years  should  equal  the  value  of  the  prop-# 
erty.  The  absolute  right  to  possess,  control  and  im- 
prove the  property,  the  obligation  of  the  service  com- 
pany to  pay  taxes  and  assessments  and  to  insure  the 
property  for  the  benefit  of  each  party  according  to  their 
respective  interests,  are  all  facts  and  conditions  con- 
sistent with  the  theory  of  a  sale  and  very  forcibly  indi- 
cate that  the  transaction  was  in  fact  a  sale  and  not  a 
lease  with  an  option  to  purchase.  Furthermore,  the 
instruments  and  the  transaction  show  a  consummated 
sale.  The  holding  of  the  legal  title  until  the  payments 
were  made  in  full  was  a  method  of  securing  the  pur- 
chase money  and  simplifying  the  procedure  in  case  of 
default  in  payment,  but  is  utterly  inconsistent  with  the 
idea  of  an  option  to  purchase. 
An  option  is  not  an  actual  or  existing  contract  for 
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the  sale  of  property.    It  is  a  proposition  by  one  party, 
for   a   consideration   which   must  be   accepted 

5.  within  the  specified  time  in  the  precise  terms 
named  before  it  becomes  a  binding  contract.    If 

not  so  accepted,  it  does  not  become  a  contract,  and  the 
option  is  at  an  end.  6  Words  and*  Phrases  5000 ;  Hop- 
wood  v.  McCausland  (1903),  120  Iowa  218,  94  N.  W. 
469,  470;  Sizer  v.  Clark  (1903),  116  Wis.  534,  93  N. 
W.  539,  541;  McMillan  V.  Philadelphia  Co.  (1893),  159 
Pa.  142,  28  Atl.  220 ;  39  Cyc  1232  et  seq.  The  writings 
cannot  be  reasonably  construed  to  mean  an  op- 
4.  tion  for  the  purchase  of  the  property  therein  de- 
scribed. The  only  option  feature  of  the  agree- 
ment is  the  right  of  appellant  upon  default  of  the  serv- 
ice company  to  elect  to  declare  a  forfeiture  of  the  con- 
tract of  sale,  and  to  re-enter  and  take  control  of  the 
property.  But  such  election  by  the  terms  of  the  agree- 
ment, is  a  right  that  appellant  may  or  may  not  assert, 
and  upon  such  default  it  would  have  the  right  to  stand 
by  the  sale  and  enforce  collection  of  the  balance  of  the 
purchase  money,  instead  of  exercising  its  option  to  take 
the  property  in  satisfaction  of  such  debt. 

In  a  contract  of  sale  an  offer  and  acceptance  are  con- 
current.   The  instrument  shows  that  the  minds  of  the 
seller  and  purchaser  have  met  and  fixes  definitely 

6.  the  relative  rights,  duties  and  obligations  of  the 
parties  at  the  time  of  execution.    McMiUan  v. 

Philadelphia  Co.,  supra;  Micks  V.  Stevenson  (1899),  22 

Ind.  App.  475,  478,  51  N.  E.  492.    The  writings  in  the 

case  at  bar  when  considered  in  the  light  of  the 

4.    nature  of  the  transaction  and  the  relation  of  the 

parties  show  clearly  that  there  was  an  executed 

sale  of  the  property;  that  the  purchaser  entered  into 

full  possession  and  control  of  the  same  and  immediately 

became  the  owner  thereof  holding  the  equitable  title, 

with  absolute  assurance  of  obtaining  the  legal  title  upon 
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performance  of  conditions  subequent  to  the  sale;  that 
the  owner  retained  the  legal  title  to  the  property  as 
security  for  the  deferred  payments  and  bound  itself 
absolutely  to  convey  the  legal  title  to  such  purchaser 
upon  full  payment  of  the  purchase  money  and  com- 
pliance with  the  terms  of  the  contract  of  sale.  The 
amount  of  the  several  deferred  payments,  the  date  of 
maturity,  the  rate  of  interest,  and  the  security  are  all 
definitely  stipulated  and  the  instruments  in  legal  ef- 
fect, though  not  in  form,  constitute  a  mortgage  secur- 
ing deferred  instalments  of  purchase  money.    The  law 

recognizes  equitable  titles.    A  purchaser  may  ac- 
7.    quire  the  equitable  title  to  property  and  contract 

to  acquire  the  legal  title  upon  the  performance 
of  conditions  subsequent  to  the  consummated  transac- 
tion of  the  sale.  Micks  V.  Stevenson,  supra;  Beardsley 
V.  Beardsley,  supra. 

In  Beardsley  V.  Beardsley!  supra,  Justice  Brewer 
quoted  approvingly  the  following:     "  'Where  the  buyer 

is  by  the  contract  bound  to  do  anything  as  a  con- 
4.    sideration,  either  precedent  or  concurrent,  on 

which  the  passing  of  the  property  depends,  the 
property  will  not  pass  until  the  condition  be  fulfilled, 
even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer'".  Continuing,  the 
opinion  states:  "Tested  by  this  rule,  this  instrument 
must  be  adjudged  not  a  contract  to  sell,  but  a  sale  with 
reservation  of  security.  These  words  imply  nothing 
executory,  but  something  executed.  It  is  not  that  the 
vendor  will  sell,  but  has  sold.  Not  that  the  title  re- 
mains in  the  vendor,  yet  to  be  transferred,  but  that  it 
already  has  been  transferred.  The  ownership,  equit- 
able if  not  legal  is  in  the  vendee.  It  is  not  that  the 
stock  belongs  to  the  vendee,  upon  payment,  *  *  * 
but  that  it  is  now  his,  subject  to  a  lien.  Its  meaning 
is,  therefore,  that  of  a  sale,  with  retention  of  the  legal 
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title  as  security  for  purchase  money.  It  is  an  equitable 
mortgage,  and  the  rights  created  and  assumed  by  it  are 
like  those  created  and  assumed  when  the  owner  of  real 
estate  conveys  by  deed  to  a  purchaser,  and  takes  back 
a  mortgage  as  security  for  unpaid  purchase  money." 

Furthermore,  it  has  been  held  many  times  by 
8.    both  our  courts  of  last  resort  that  a  deed  absolute 

on  its  face  may  be  shown  to  be  a  mortgage ;  that 
each  case  involving  questions  of  the  kind  here  under 
consideration  must.be  determined  according  to  the  pe- 
culiar facts  and  circumstances  of  the  particular  case; 
that  if  the  transaction,  taken  as  a  whole,  evidences  a 
security  for  a  debt,  the  instruments,  regardless  of  form, 
will  be  held  to  have  the  legal  effect  of  a  mortgage  se- 
curing such  debt.  Voss  V.  Eller  (1887),  109  Ind.  260, 
263,  10  N.  E.  74;  Wolfe  V.  McMillan  (1889),  117  Ind. 
587,  590,  20  N.  E.  509;  Calahan  V.  Bunker  (1912),  51 
Ind.  App.  436,  444,  99  N.  E.  1021;  Voris  V.  FerreU 
(1914),  57  Ind.  App.  1,  10,  103  N.  E.  122;  Brown  V. 
FoUette  (1900),  155  Ind.  316,  321,  58  N.  E.  197;  Kitts 
■v.  WiUson  (1892),  130  Ind.  492,  499,  29  N.  E.  401; 
White  V.  Redenbangh,  supra;  Greenwood  Bldg.,  etc., 
Assn.  V.  Stanton  (1901),  28  Ind.  App.  548,  554,  63  N. 
E.  574 ;  Kerry  ford  V.  Davis,  supra;  5  Elliott,  Contracts 
§§4647-4654.  In  Wolfe  V.  McMillan,  supra,  our  Su- 
preme Court  said:  "Where,  therefore,  at  the  time  of 
such  transaction,  there  is  an  existing  debt,  the  true  in- 
quiry is,  was  such  debt,  by  the  transaction,  in  good 
faith  extinguished?  If  it  was,  there  can  be  no  mort- 
gage, for  the  reason  that  there  is  no  debt  to  secure. 
If  it  was  not  extinguished,  the  transaction,  no  matter 
what  its  form,  will  resolve  itself  into  that  of  a  mort- 
gage security."  The  facts  of  this  case  invoke  the  prin- 
ciples already  announced.  Here  the  appellant  is  bound 
to  convey  the  legal  title  of  the  property,  sold  and  al- 
ready transferred,  when  the  debt  is  fully  paid. 
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In  re  Aurora  Gaslight,  etc,  Co. — 64  Ind.  App.  690. 


The  existence  of  the  debt  is  clearly  recognized  and 

was  an  enforceable  obligation  at  the  election  of  appellant 

by  the  usual  course  of  a  suit  upon  the  written 

9.    obligation  to  pay,  or  by  proceeding  to  retake  the 
property  in  pursuance  of  the  terms  of  the  agree- 
ment. 

By  §1356  Burns  1914,  §1285  R.  S.  1881,  the  phrase 
"personal  property"  included  goods,  chattels,  evidence 
of  debt  and  things  in  action.  By  §10199  Burns  1914, 
Acts  1899  p.  491,  every  person  is  required  to  list  for  tax- 
ation all  notes,  mortgages,  accounts,  demands,  claims 
and  other  indebtedness  owing  to  him.  Section  10i42 
Burns  1914,  Acts  1891  p.  199,  provides  that:  "All 
property  within  the  jurisdiction  of  this  state,  not  ex- 
pressly exempted,  shall  be  subject  to  taxation." 

In  Board,  etc.  V.  Lattas  Creek  Coal  Co.  (1912),  179 
Ind.  212,  217,  218,  100  N.  E.  561,  our  Supreme  Court 
said :  "We  think  that  our  legislation  contemplates  that 
no  one  shall  be  required  to  pay  taxes  on  property  that 
he  does  not  own,  and  that  no  one  shall  escape  taxation 
on  property  he  does  own."  Appellant  owned  the  ob- 
ligations listed  for  taxation  and  had  a  most  effective 
means  of  enforcing  collection  by  either  of  the  methods 
already  indicated.  The  cases  cited  by  appellant  to  the 
effect  that  a  tax  cannot  be  laid  on  specific  property  un- 
less the  same  has  been  made  taxable  by  statute,  have  no 
application  to  the  case  at  bar,  for,  as  already  pointed 
out,  the  statute  clearly  contemplates  the  assessment  of 
such  obligations  as  those  listed  for  taxation  against  ap- 
pellant. 

The  decision  of  the  trial  court  is  supported  by  suffi- 
cient evidence  and  is  fully  warranted  by  the  law. 
Judgment  affirmed. 

Note.— Reported  in  113  N.  E.  1012.  Opinion  on  petition  to 
transfer,  186  Ind.  690. 
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Cook  et  al.  t;.  DeLay  et  al. 

[No.  9,242.    Filed  March  13,  1917.] 
From  Knox  Circuit  Court,  Benjamin  M.  WUloughby,  Judge. 

Action  by  Frank  V.  Cook  and  others  against  Judson  A.  DeLay 
and  another.  » 

From  a  judgment  for  defendants,  the  plaintiffs  appeal.  Af- 
firmed, 

Louis  Newberger,  Milton  N.  Simon,  Lawrence  B.  Davis,  Clar- 
ence B.  Kessinger  and  Elmer  Williams,  for  appellants. 
D.  Frank  CtUbertson  and  W.  S.  Hoover,  for  appellees. 

Felt,  C.  J. — This  is  a  suit  brought  by  appellants,  Frank  V. 
Cook,  James  H.  Black  and  George  W.  J.  Hoffman,  doing  business 
as  Cook,  Black  and  Hoffman,  against  appellees,  Judson  A.  DeLay 
and  Ira  V.  Corbin,  to  recover  on  a  bond  executed  by  appellee 
DeLay,  as  commissioner  for  the  sale  of  real  estate  in  a  partition 
suit,  and  by  appellee  Corbin,  his  surety  thereon. 

The  question  presented  by  the  assignment  of  errors  in  this 
case  is  the  same  as  that  presented,  and  decided  by  this  court,  at 
the  present  term,  in  Kiefer  Drug  Co.  v.  DeLay  (1917),  68  Ind. 
App.  639,  114  N.  E.  35.  Except  for  the  change  in  the  names  of 
the  appellants  and  the  amount  in  controversy,  the  material  facts 
of  the  cases  are  identical. 

Therefore,  on  the  authority  of  that  decision,  the  judgment  in 
this  case  is  affirmed. 


Rohde  et  al.  t;.  Hogan. 

[No.  9,654.    Filed  May  4,  1917.] 

From  Marion  Circuit  Court  (24,657) ;  Louis  B.  Ewbank,  Judge 

Action  between  Grace  B.  Rohde  and  another  and  Hugh  E.  Ho- 
gan. From  the  judgment  rendered,  the  former  appeals.  Re- 
versed. 

David  F.  Smith,  Miller,  Bailey  &  Thompson,  W.  H.  H.  Miller 
and  C.  C  Shirley,  for  appellants. 

Fred  B.  Johnson,  William  E.  Reiley  and  Paul  G.  Davis,  for 
appellee. 
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Cleveland,  etc.,  R.  Co.  v.  Blind — 64  Ind.  App.  704. 


Pes  Curiam. — Upon  confession  of  error  by  the  appellee,  as  per 
agreement  of  parties  on  file,  the  judgment  is  reversed  with  in- 
structions to  sustain  appellants'  motion  for  a  new  trial 


The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Blind. 

[No.  9,306.    Filed  June  21, 1917.] 

From  Benton  Circuit  Court;  Burton  B.  Berry,  Judge. 

Action  by  Charles  0.  Blind  against  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.  (Transferred  to  the  Supreme 
Court  under  §1392  Burns  1914,  Acts  1907  p.  237;  §1397  Burns 
1914,  Acts  1901  p.  565.) 

Charles  M.  Snyder,  for  appellant. 
Fraser  &  I  sham,  for  appellee. 

Per  Curiam. — It  appearing  from  the  record  in  this  case  that  a 
constitutional  question  is  involved,  and  is  duly  presented  in  briefs 
of  counsel,  this  cause  is  transferred  to  the  Supreme  Court,  under 
§1392  Burns  1914,  Acts  1907  p.  237;  §1397  Burns  1914,  Acts 
1901  p.  565. 
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l Not*. — The  citation  Hall  v.  Kincaid,  103,  114  (5),  indicates  that  the  opinion  begins 
on  page  103,  the  point  cited  is  on  page  114,  and  that  the  point  is  numbered  A  in  the  margin 

— KlPORTKR.] 

ABATEMENT— 

Obstructions,  nuisance,  see  Navigable  Waters;  Nuisance. 

ABSTRACTS  OF  TITLE— 

See  Vendor  and  Purchaser  4. 

ACCOUNTING— 

Between  co tenants,  see  Partition. 

ACCRUAL— 

Action  on  injunction  bond,  see  Injunction  1. 

ADVERSE  POSSESSION— 

See  Vendor  and  Purchaser  13. 

AFFIDAVIT— 

See  Continuance. 

AGENCY— 

See  Principal  and  Agent. 

ALIENATION— 

Right  of,  element  of  fee  simple,  see  Estates. 
Suspension  of  power,  effect,  see  Perpetuities. 

AMENDMENT— 

Of  assignment  of  errors,  see  Appeal  39. 
When  deemed  made,  see  Appeal  74,  103. 

ANIMALS— 

Injury,  violation  of  statute,  see  Railroads  11. 

ANSWER—  % 

See  Pleading. 
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APPEAL. 


I.  Nature  and  Form  of  Remedy,  1, 2. 

II.  Appellate  Jurisdiction  8*  4. 

III.  Decisions  Renewable,  5, 6. 

IV.  Right  or  Review,  7, 8. 

V.  Presentation  and  Reservation  in 
TbialCoubt  or  Grounds  or  Rb- 
tdw,  9-15. 

VL    Requisites    and    Proceedings    tor 
Transfer  or  Cause,  16-18. 

VII.    Record  —  Preparation   and    CON- 
TENTS, 19-38. 


VIII. 

IX. 

X. 

XI. 


Assignment  or  Erbors,  89-42. 

Brietb,  44-66. 

Dismissal,  67-69. 

Review, 

8copb  and  Extent,  70-87. 
Presumptions,  88-91. 
Questions  or  Fact,  Vibmob 

and  Findings.  92-101. 
Harmless  Error,  102-116. 
Waiter  or  Error,  117-121. 
Subsequent  Appeals,  122. 


Appeal  from  board  of  county  commissioners,  see  Counties. 

Appeals  from  the  Industrial  Board,  see  also  Master  and  Serv- 
ant 29-31. 

For  review  of  rulings  in  particular  actions  or  proceedings,  see 
also  the  specific  topics. 

I.  Nature  and  Form  of  Remedy. 

See  also  Statutes. 

1.  Nature  of  Appeal. — Decisions  Appealable. — In  strict  legal 
contemplation  an  appeal  is  the  removal  of  an  action  from  an 
inferior  court  to  a  superior  court,  and  there  can  be  no  appeal 
except  from  a  decision  involving  the  exercise  of  judicial  power. 

Hall  v.  Kvnoaid,  103, 114  (5). 

2.  Right  of  Appeal. — Compliance  with  Statutory  Requirements. 
— The  right  of  appeal  is  wholly  statutory,  except  where  ex- 
pressly secured  by  the  Constitution,  so  that  all  requirements 
of  the  statute  for  taking  and  perfecting  an  appeal  are  deemed 
jurisdictional  and  must  be  strictly  complied  with. 

Hall  v.  Kincaid,  103, 116  (9). 

II.  Appellate  Jurisdiction. 

3.  Moot  Questions. — Costs. — Where  the  question  presented  on  an 
appeal  has  become  moot,  the  appellate  court  will  not  retain 
jurisdiction  to  determine  an  incidental  question  of  costs. 

Wiebke  v.  City  of  Fort  Wayne,  38, 40  (2) . 

4.  c  Moot  Questions. — Dismissal. — Where,  on  an  appeal  from  a 
judgment  denying  appellants  an  injunction  to  prevent  the  per- 
formance of  a  contract  for  street  improvements,  it  appears 
that  the  contract  has  been  completed  without  the  violation  of 
any  order  of  the  court,  and  that  the  assessments  have  been 
paid  by  appellants,  and  no  question  is  involved  in  the  appeal 
other  than  the  right  to  the  injunction,  the  question  so  pre- 
sented will  be  held  to  be  a  moot  question  and  the  appeal  will 
be  dismissed.  Wiebke  v.  City  of  Fort  Wayne,  38, 40  (1) . 

III.  Decisions  Reviewable. 

5.  Independent  Appeal. — Action  to  Establish  Lost  Paper  or  Rec- 
ord.— Where  the  mere  correction  or  re-establishment  of  a  lost 
paper  or  record  is  the  ultimate  object  of  an  action/  §1291  Burns 
1914,  §1232  R.  S.  1881,  an  independent  appeal  from  the  judg- 
ment rendered  will  lie,  in  the  absence  of  an  appeal  of  the  cause 
to  which  the  proceedings  for  the  re-establishment  of  the  lost 
paper  would  be  auxiliary. 

Chenoweth  v.  Chenoweth,  263, 267  (2) . 
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6.  Final  Judgment — In  an  action  on  a  fraternal  insurance  cer- 
tificate, the  complaint  being  in  three  paragraphs,  where  a  de- 
murrer was  sustained  as  to  two  of  such  paragraphs,  a  judg- 
ment "Come  the  parties  and  the  plaintiff  now  elects  to  stand 
on  demurrer  and  declines  to  plead  over.  It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the  plaintiffs  take 
nothing  against  the  defendant  by  this  action  and  that  the  de- 
fendant recover  of  and  from  the  plaintiffs  its  costs  herein  laid 
out  and  expended"  is  a  final  judgment  from  which  an  appeal 
will  lie,  since  it  disposes  of  all  of  the  issues  as  to  all  of  the 
parties.  Warner  v.  Supreme  Lodge,  etc,  610, 527  (10) . 

IV.  Right  op  Review. 

7.  Appellant  Not  a  Party  to  Judgment. — Assignment  of  Errors.— 
If  a  party  seeking  to  appeal  is  a  stranger  to  the  record,  or  if 
the  judgment  appealed  from  does  not  on  its  face  affect  him,  but 
in  some  manner  he  has  become  privy  to  liability  thereunder  so 
that  he  has  an  appealable  interest,  his  right  to  appeal  not 
otherwise  appearing  from  the  record  should  be  made  to  appear 
by  the  assignment  of  error. 

Campbell  et  at.  Co.  v.  Souders9 138, 140  (3) . 

8.  Interest  in  Judgment. — In  order  that  a  person  may  be  entitled 
to  maintain  an  appeal,  it  must  appear  that  as  party  or  privy 
he  has  a  substantial  interest  in  the  subject-matter  of  the  litiga- 
tion, and  that  he  is  prejudiced  or  aggrieved  by  the  judgment 
or  decree  from  which  he  seeks  to  appeal. 

Campbell  et  aL  Co.  v.  Souders,  138, 140  (2) . 

V.  Presentation  and  Reservation  in  Trial  Court  of  Grounds 

op  Review. 

9.  Exceptions  to  Conclusions  of  Law. — Time  for  Taking. — Stat- 
ute.—Under  §656  Burns  1914,  §626  R.  S.  1881,  providing  that 
the  party  objecting  to  the  decision  must  except  at  the  time  it  is 
made,  exceptions  to  conclusions  of  law  not  taken  until  four 
days  after  they  were  announced  and  filed  were  not  duly  taken. 

Bissell  Chilled  Plow  Works  V.  South  Bend  Mfg.  Co.,  1, 8  (3) . 

10.  Presenting  Questions  for  Review. — Admission  of  Evidence. — 
Objections. — An  objection  made  in  the  trial  court  in  general 
terms  that  evidence  offered  is  immaterial  presents  no  question 
for  review  on  appeal. 

Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 309  (4) . 

11.  Presenting  Questions  for  Review. — BUI  of  Exceptions. — Time 
for  Signing. — Where  the  determination  of  the  questions  pre- 
sented by  die  error  assigned  on  appeal  requires  a  consideration 
of  the  evidence,  the  bill  of  exceptions  containing  the  evidence 
must  be  shown  to  have  been  presented  to  the  trial  judge  within 
the  time  allowed  for  filing  to  make  it  a  part  of  the  record,  or 
the  questions  presented  cannot  be  reviewed. 

Huntingburg  Bank  et  al.  v.  Morgenroth,  315, 319  (1) . 

12.  Presenting  Questions  for  Review. — Motion  for  New  Trial — 
Insufficiency  of  Evidence  to  Sustain  Decision. — Where  a  cause 
was  tried  by  the  court,  which  rendered  special  finding  of  facts 
and  stated  conclusions  of  law  thereon,  grounds  for  a  new  trial, 
that  the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law,  challenge  only  the  special  findings, 
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as  the  word  "decision,"  when  so  used,  refers  only  to  the  special 
finding  of  facts.  Beard  v.  Payne,  324, 329  (7). 

13.  Presenting  Questions  for  Review, — Instructions. — Questions 
relating  to  the  giving  or  refusal  of  instructions,  to  be  available 
on  appeal,  must  be  saved  and  presented  in  one  of  the  ways 
provided  by  the  statute.  Brown  Y.  Guyer,  356, 360  (5) . 

14.  Presenting  Questions  for  Review. — Grounds  for  New  Trial. 
Error  in  Amount  of  Recovery. — Although  excessive  damages 
is  a  proper  ground  for  a  motion  for  a  new  trial  in  actions 
sounding  in  tort,  in  actions  based  on  contract  error  in  the 
assessment  of  the  amount  of  the  recovery  must  be  presented 
by  substantially  following  the  language  of  §585,  cl.  5,  Burns 
1914,  §559  R.  S.  1881,  relating  to  causes  for  a  new  trial. 

Brown  v.  Guyer,  356, 360  (4) . 

15.  Record. — Sufficiency. — Questions  Presented. — Where  the  rec- 
ord does  not  disclose  that  in  a  former  trial  of  the  case  a  physi- 
cian was  allowed,  without  objection,  to  testify  to  privileged 
communications,  which  were  excluded  on  the  trial  in  question, 
objection  to  the  exclusion  of  such  evidence  on  the  ground  that 
the  physician  had  been  permitted  to  so  testify  raises  no  ques- 
tion on  appeal.    North  American  Union  v.  Oleske,  435, 444  (10) . 

VI.    Requisites  and  Proceedings  for  Transfer  of  Cause. 

Decedent's  estate,  appeal,  time  for  taking,  see  Executors  and 
Administrators. 

16.  Time  of  Filing  Transcript.— -Under  §2978  Burns  1914,  Acts 
1913  p.  65,  providing,  relative  to  appeals  from  decisions  in 
matters  connected  with  a  decedent's  estate,  that  the  appeal 
bond  shall  be  filed  within  thirty  days  after  judgment  and  the 
transcript  within  ninety  days  after  filing  the  appeal  bond,  ap- 
pellant has  120  days  to  file  the  transcript,  even  though  the 
appeal  bond  is  filed  within  less  than  thirty  days  from  the  date 
of  judgment.  Thomas  v.  Davis,  Admr.,  378, 379  (1) . 

17%  Time  for  Perfecting. — Modification  of  Judgment. — Where  a 
judgment  is  modified  in  some  material  feature,  such  modifica- 
tion is  in  effect  a  new  judgment  from  which  the  party  ag- 
grieved may  appeal,  and,  in  such  case,  the  time  allowed  for 
appeal  is  completed  from  the  date  of  the  modification. 

Chenoweth  V.  Chenoweth,  260,  263  (2) . 

18.  Time  for  Perfecting. — Effect  of  Motion  to  Modify. — Where 
one  against  whom  a  judgment  of  divorce  has  been  granted 
obtained  a  modification  of  it  by  the  trial  court  striking  out 
the  provision  for  alimony  and  giving  him  the'  custody  of  a 
child,  and  after  the  time  allowed  by  §672  Burns  1914,  Acts 
1913  p.  65,  for  perfecting  appeals,  he  appealed  from  the  re- 
mainder of  the  judgment,  the  appeal  will  be  dismissed,  since 
the  motion  to  modify  and  the  modification  did  not  operate  to 
extend  the  time  of  appeal  from  the  original  judgment  (John- 
son V.  Foreman  [1899],  24  Ind.  App.  93,  distinguished.) 

Chenoweth  v.  Chenoweth,  260, 262  (1) . 

VII.   Record — Preparation  and  Contents. 

See  also  Appeal  82,  84;  Exceptions,  Bill  of. 

19.  Bill  of  Exceptions. — Failure  to  Incorporate  in  Transcript. — 
Where  a  purported  bill  of  exceptions  containing  the  evidence 
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follows  the  certificate  of  the  clerk  that  "the  above  and  fore- 
going transcript  contains  full,  true,  correct  and  complete  copies 
of  all  papers  and  entries'1  in  the  case,  the  bill  is  not  properly 
incorporated  into  the  transcript  and  cannot  be  considered  for 
any  purpose,  so  that  grounds  in  a  motion  for  a  new  trial  re- 
quiring reference  to  the  evidence  for  their  consideration  cannot 
be  reviewed. 

German  Baptist,  etc.,  Assn.  v.  Conner,  293, 301  (5) . 

0.  Bill  of  Exceptions. — Time  for  Filing. — Recitals  in  Certificate. 
Effect. — A  statement  in  the  trial  judge's  certificate  that  a  bill 
of  exceptions  was  filed  within  the  time  allowed  by  law  is  not 
controlling  where  the  date  of  presentation  of  the  bill,  as  shown 
by  the  certificate,  and  the  record  entries  of  its  filing  show  that 
it  was  not  in  fact  filed  in  time. 

Huntingburg  Bank  et  al.  V.  Morgenroth,  315, 320  (3) . 

21.  Bill  of  Exceptions. — When  Part  of  Record. — Certification. — 
The  clerk's  certificate  attached  to  a  bill  of  exceptions  cannot 
authenticate  papers  filed,  proceedings  had  or  entries  made  sub- 
sequent to  the  date  of  the  certificate. 

Robinson  v.  Smith,  119, 122  (3) . 

22.  BUI  of  Exceptions. — When  Part  of  Record. — Certification. — 
Where  the  clerk's  certificate  attesting  the  contents  of  the  tran- 
script precedes  the  bill  of  exceptions,  the  bill  is  not  in  the  rec- 
ord, as  in  order  to  make  a  bill  of  exceptions  a  part  of  the 
record,  it  must  precede  the  clerk's  certificate,  and  be  thereby 
incorporated  therein.  Robinson  V.  Smith,  119, 121  (2) . 

23.  BUI  of  Exceptions. — Certificate  of  Judge. — Sufficiency. — 
Where  it  appears  from  the  judge's  certificate  of  a  bill  of  ex- 
ceptions that  the  bill  was  presented  and  signed,  sealed  and 
made  a  part  of  the  record  on  a  certain  day  and  the  order  book 
discloses  that  the  bill  was  filed,  within  the  time  allowed,  the 
certificate  is  sufficient  under  §657  Burns  1914,  Acts  1897  p.  244, 
and  §660  Burns  1914,  §629  K.  S.  1881,  relating  to  the  use  of 
bills  of  exceptions.  Aetna  Ins.  Co.  v.  Jones,  251, 256  (6) . 

24.  Bill  of  Exceptions. — Showing  Extended  Time.—Order-Booh 
Entry. — Where  it  appeared  from  the  order-book  entry  that  ap- 
pellant was  granted  an  extension  of  time  to  file  a  bill  of  excep- 
tions under  §661  Burns  1914,  Acts  1911  p.  193,  at  a  subsequent 
term  of  court,  the  extension  was  sufficiently  shown  by  such 
entry,  even  though  not  appearing  from  the  bill,  and  such  bill 
is  a  pajt  of  the  record,  since  the  statute  provides  that  when  an 
extension  is  granted  at  a  subsequent  term  "the  same  must  be 
shown  by  an  order  of  court  duly  entered  in  the  order  book," 
and  it  is  only  where  the  extension  is  allowed  in  vacation  that 
the  fact  may  be  made  to  appear  by  a  recital  in  the  bill. 

Aetna  Ins.  Co.  v.  Jones,  251, 256  (5) . 

25.  Bill  of  Exceptions. — Verification. — Filing. — It  is  the  verifica- 
tion by  the  trial  judge  which  gives  authenticity  to  the  contents 
of  any  bill  of  exceptions,  and,  even  though  the  judge's  certifi- 
cate would  be  sufficient  to  make  the  evidence  a  part  of  the  bill, 
to  constitute  such  bill  a  part  of  the  record  and  bring  the  evi- 
dence properly  before  the  court  on  appeal,  the  bill  must  be 
shown  to  have  been  duly  filed  with  the  clerk  after  it  was  signed 
by  the  judge.  '  Ross  v.  Illinois  Glass  Co.,  166, 168  (1). 

26.  BiU  of  Exceptions. — Verification. — Conflict  in  Dates. — When 
there  is  a  conflict  in  dates  relating  to  the  authenticity  of  a  bill 
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of  exceptions,  the  date  certified  to  by  the  trial  judge  is  con- 
trolling. Ross  v.  Illinois  Glass  Co.,  166, 169  (2) . 

27.  Certification. — A  certificate  of  the  clerk  of  the  court  ap- 
pended to  the  transcript  that  the  longhand  transcript  of  the 
evidence  had  been  filed  in  the  clerk's  office  was  unnecessary 
and  in  no  way  aided  in  perfecting  the  record. 

Robinson  v.  Smith,  119, 121  (1) . 

• 

28.  Failure  to  Incorporate  Evidence. — Dismissal. — Where  the 
only  error  presented  on  appeal  requires  a  consideration  of  the 
evidence  for  its  determination  and  the  evidence  is  not  properly 
incorporated  in  the  record,  the  appeal  must  be  dismissed. 

Robinson  V.  Smith,  119, 122  (4) . 

29.  Failure  to  Include  Pleadings  and  Evidence. — Review  of  In- 
structions.— In  the  absence  of  the  pleadings,  or  the  substance 
thereof,  and  in  the  absence  of  the  evidence,  the  appellate  court 
cannot  determine  the  relevancy  or  pertinency  of  any  instruc- 
tion given  or  refused,  or  consider  any  ruling  the  correctness  of 
which  in  any  way  depends  on  the  issues  and  the  evidence. 

Miller  v.  Berne  Hardware  Co.,  473, 477  (7) . 

30.  Failure  to  Incorporate  Instructions. — No  question  as  to  the 
giving  and  refusal  of  instructions  can  be  considered  on  appeal, 
where  the  instructions  are  not  properly  incorporated  in  the  rec- 
ord. Indiana  Quarries  Co.  v.  Lavender,  415, 427  (9) . 

31.  Incorporation  of  Bill  of  Exceptions. — Where  the  clerk's  cer- 
tificate to  a  transcript  contained  a  recital  that  the  transcript 
contained  full,  true  and  correct  copies  of  all  pleadings  and 
papers  filed,  all  order-book  entries,  motions,  and  all  orders 
made  by  the  clerk,  and  also  the  original  bill  of  exceptions,  a 
document  labeled  "Transcript  by  the  evidence  in  the  above 
cause,"  but  not  preceded  by  any  recital  or  followed  by  any  cer- 
tificate showing  it  to  be  a  bill  of  exceptions,  cannot  be  regarded 
as  a  bill  of  exceptions,  so  that  specifications  in  a  motion  for  a 
new  trial  which  cannot  be  considered  without  reference  to  the 
evidence  cannot  be  reviewed. 

Hudacko  V.  Wolf,  320, 821, 322  (1) . 

32. 


lowing F — 

transcript,  forms  no  part  of  the  transcript  and  cannot  be  con- 
sidered for  any  purpose. 

Hudacko  V.  Wolf,  320, 322  (2) . 

33.  Questions  Reviewable. — Record. — Failure  to  Incorporate  Bill 
of  Exceptions. — Where  the  bill  of  exceptions  containing  the 
evidence  is  not  in  the  record,  grounds  of  a  motion  for  a  new 
trial  challenging  instructions  and  rulings,  the  correctness  of 
which  can  only  be  determined  by  reference  to  the  evidence,  will 
not  be  reviewed  on  appeal. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 536  (2) . 

34.  Sufficiency. — Grounds  of  New  TriaL — Scope  of  Review. — 
Grounds  for  a  new  trial  supported  by  affidavits  and  opposed 
by  counter  affidavits,  which  are  copied  into  the  transcript,  but 
are  not  made  part  of  the  record  by  bill  of  exceptions  or  order 
of  court,  will  not  be  considered  on  appeal. 

North  American  Union  V.  Oleske,  485, 440  (6) . 
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35.  Sufficiency. — Incorporating  Original  Motion  for  New  Trial — 
Under  the  rale  announced  in  Spurlock  v.  State  (1916),  185 
Ind.  638,  error  assigned  in  overruling  a  motion  for  new  trial 
is  not  rendered  unavailable  on  appeal  on  the  ground  that  the 
motion  is  not  in  the  record  because  the  original  motion,  instead 
of  a  copy  thereof,  is  called  for  by  appellant's  praecipe  attached 
to  the  transcript,  and  because  such  original  motion,  instead  of 
a  copy,  is  embodied  in  the  transcript  and  certified  to  by  the 
clerk.  Miller  v.  Berne  Hardware  Co.,  473, 475  (4) . 

36.  Transcript — Sufficiency. *— Filing  of  Complaint. — Where  the 
transcript  contains  no  direct  statement  that  an  amended  com- 
plaint was  filed  in  the  trial  court,  but  such  fact  does  appear 
indirectly  by  recital,  the  record  sufficiently  shows  such  filing 
so  as  to  warrant  a  review  of  the  case  on  appeal. 

Aetna  Ins.  Co.  v.  Jones,  251, 254  (3) . 

37.  Transcript. — Sufficiency. — Filing  of  Complaint.— Where  a 
judgment  rests  on  a  complaint,  and  the  complaint,  though  set 
out  in  the  record,  is  not  shown  to  have  been  filed  in  the  trial 
court,  an  appeal  will  not  be  entertained. 

Aetna  Ins.  Co.  V.  Jones,  251, 254  (2) . 

38.  Transcript. — Sufficiency. — Filing  of  Complaint. — Estoppel  to 
Question. — Where  the  record  discloses  that  appellee  availed  her- 
self of  the  leave  to  amend  her  complaint,  participated  in  closing 
the  issues  thereunder,- and  prosecuted  the  trial  to  a  conclusion 
on  the  issues  so  formed,  she  cannot  object  on  appeal  that  the 
amended  complaint  was  not  filed  in  the  trial  court,  although 
the  filing  is  shown  only  indirectly  by  recital  in  the  transcript. 

Aetna  Ins.  Co.  v.  Jones,  251, 255  (4) . 

VIII.  Assignment  of  Errors. 

See  also  Appeal  7,  46,  49. 

39.  Amendment. — Auxiliary  Proceedings. — Where  an  appeal 
from  a  judgment  of  divorce  was  pending  in  the  Appellate  Court 
when  judgment  was  rendered  for  the  wife  in  her  proceeding 
to  re-establish  an  alleged  lost  complaint,  on  proper  application 
the  husband  could  have  obtained  leave  to  file  additional  assign- 
ment of  errors  in  his  appeal  from  the  judgment  of  divorce  and 
thereby  called  in  review  any  alleged  errors  in  the  proceeding  to 
re-establish  the  lost  complaint. 

Chenoweth  V.  Chenoweth,  263, 267  (3 ) . 

4G.  Insufficiency  of  Complaint. — Under  §344  Burns  1914,  Acts 
1911  p.  415,  an  assignment  of  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  presents  no 
question  for  review. 

Miller  v.  Berne  Hardware  Co.,  473, 475  (3) . 

41.  Joint  Assignment  of  Error. — When  several  parties  unite  in 
a  joint  assignment  of  error,  the  assignment  must  be  good  as  to 
all  joining  therein  or  it  will  be  unavailing. 

Campbell  et  aL  Co.  v.  Souders,  138, 141  (5) . 

42.  Questions  Reviewable. — Assignment  of  Errors. — Assignments 
of  error  on  appeal  that  the  judgment  appealed  from  is  con- 
trary to  law,  that  it  is  contrary  to  the  evidence,  that  it  is  not 
supported  by  the  evidence,  and  that  it  is  not  sustained  by  a 
preponderance  of  the  evidence,  present  no  question  for  review. 

M.  Rumely  Co.  v.  Major,  41, 42  (1) . 
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IX.  Briefs* 

See  also  Appeal  80,  117-119. 

43.  Sufficiency. — Error  in  overruling  a  motion  for  a  new  trial  is 
waived  as  to  grounds  not  presented  as  error  in  appellant's 
briefs.  Decker  v.  MaJwney,  500, 504  (2) . 

44.  Sufficiency. — Grounds  for  new  trial  which  are  not  discussed 
in  appellant's  briefs  are  waived.      Kober  v.  Boyce,GTI,  6&2  (4). 

45.  Sufficiency. — Abstract  propositions  in  the  points  and  au- 
thorities of  appellant's  brief  which  are  not  specifically  applied 
to  any  assigned  error,  present  no  question  for  review. 

Thomas  V.  Davis,  Admr.,  378, 380  (3) . 

46.  Sufficiency. — Assignments  of  error  in  overruling,  demurrers 
present  no  question  for  review,  where  neither  the  demurrers 
referred' to,  nor  the  substance  thereof,  are  set  out  in  appellant's 
brief.  Kober  V.  Boyce,  677, 682  ( 1 ) . 

47.  Sufficiency. — Where  appellant's  brief  fails  to  set  out  either 
the  demurrer  or  the  substance  thereof,  no  question  as  to  the 
ruling  thereon  is  presented  for  review. 

German  Baptist,  etc.,  Assn.  V.  Conner,  293, 301  (4) . 

48.  Sufficiency. — Where  appellant's  brief  evidences  a  good-faith 
effort  to  comply  with  the  rules  of  court  governing  the  prepara- 
tion of  briefs  and  substantially  complies  with  such  rules  as  to 
some  of  the  questions  attempted  to  be  presented,  such  brief  is 
sufficient  as  against  a  motion  to  dismiss. 

Zeigler  v.  Knotts,  141, 145  (1) . 

49.  Sufficiency. — Assignments  of  error  to  the  overruling  of  de- 
fendant's motion  to  make  the  amended  complaint  more  specific, 
to  the  overruling  of  grounds  of  defendant's  motion  to  strike 
out  portions  of  the  amended  complaint,  to  the  overruling  of 
defendant's  demurrer  to  a  paragraph  of  reply,  to  the  over- 
ruling of  the  motion  for  judgment  on  the  interrogatories,  and 
to  the  overruling  of  defendant's  motion  for  a  new  trial  are 
not  reviewable  where  appellant's  briefs  fail  to  set  out  the 
amended  complaint  or  its  substance,  the  answers  to  para- 
graphs of  reply,  the  demurrer,  the  judgment  appealed  from  or 
the  motions  to  strike  out,  to  make  the  complaint  more  specific, 
for  judgment  on  the  interrogatories  and  the  jury's  answers 
thereto  and  for  a  new  trial,  since  the  briefs  fail  to  comply  with 
the  fifth  clause  of  Rule  22  of  the  Supreme  Court,  requiring 
that  they  contain  a  concise  statement  of  so  much  of  the  record 
as  fully  presents  every  error  and  exception  relied  on  for  re- 
versal. M.  Rumely  Co.  v.  Major,  41, 43  (2) . 

50.  Presenting  Questions  for  Review. — Overruling  Motion  in  Ar- 
rest of  Judgment. — Where  appellant's  brief  fails  to  set  out  the 
motion  in  arrest  of  judgment,  the  ruling  thereon,  or  any  ex- 
ception or  record  entries  relating  thereto,  error  assigned  in 
overruling  such  motion  presents  no  question  for  review  on 
appeal.  Hunt  v.  Hunt,  203, 205  (4) . 

51.  Presenting  Questions  for  Review. — Overruling  Motion  for 
New  Trial. — Where  appellants  fail  to  refer  to  the  ruling  on  the 
motion  for  a  new  trial  in  its  points  and  authorities,  no  question 
is  presented  for  review  by  an  assignment  of  error  challenging 
the  ruling  of  the  trial  court  on  such  motion. 

Hunt  v.  Hunt,  203, 205  (3) . 
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52.  Presenting  Questions  for  Review. — Sufficiency. — The  over- 
ruling of  demurrers  to  cross-complaints  will  not  be  reviewed 
where  appellants  fail  to  show  in  their  original  brief  that  ex- 
ceptions were  reserved  to  the  action  of  the  trial  court,  since 
appellant  is  required  to  so  prepare  his  original  brief  that  all 
questions  presented  by  the  assignment  of  errors  can  be  deter- 
mined without  looking  to  the  record;  nor  can  such  an  omission 
be  supplied  in  the  reply  brief. 

Decker  v.  Mahoney,  500, 503  (1) . 

53.  Presenting  Questions  for  Review. — Ruling  on  Demurrer. — 
Failure  to  Set  Out  Demurrer. — No  question  is  presented  for 
review  on  appeal  by  an  assignment  of  error  challenging  the 
trial  court's  ruling  on  a  demurrer,  where  appellant's  brief  fails 
to  set  out  either  the  demurrer  or  the  memorandum  accompany- 
ing it.  Hunt  v.  Hunt,  203, 205  (2) . 

C4.  Sufficiency. — Points  and  Authorities. — Where  appellant,  in 
the  points  and  authorities  in  his  brief,  states  general  proposi- 
tions of  law  without  applying  them  to  the  particular  errors 
assigned,  the  brief  fails  to  comply  with  Rule  22  of  the  Supreme 
Court,  requiring  that  appellant's  brief  shall  contain,  under  a 
separate  heading  of  each  error  relied  on,  separately  numbered 
propositions  or  points  together  with  the  authorities  relied  on 
in  support  of  them.  Hunt  v.  Hunt,  203, 204  (1). 

55.  Sufficiency. — Points  and  Authorities. — Where  appellant  in 
one  of  the  points  of  his  brief  challenges  the  ruling  of  the  trial 
court  on  each  of  the  instructions  given  and  refused  and  follows 
with  general  propositions  of  law,  none  of  which  are  applied  to 
any  particular  instruction,  nor  is  any  instruction  pointed  out 
in  the  points  and  authorities  as  being  objectionable  or  errone- 
ous, no  question  is  presented  for  review. 

Miller  v.  Haney,  406, 414  (7) . 

56.  Sufficiency. — Rules  of  Court. — The  rules  of  the  Appellate 
Court  require  appellant  to  so  prepare  his  brief  that  the  ques- 
tions sought  to  be  presented  therein  can  be  determined  by  the 
court  from  the  briefs  without  resort  to  the  record,  and  the 
court  will  not  search  the  record  to  reverse  the  judgment  of 
the  trial  court.  Miller  v.  Berne  Hardware  Co.,  473, 476  (6) . 

57.  Sufficiency. — Failure  to  Comply  with  Rules  of  Court. — Dis- 
missal.— Where  appellant  has  failed  to  comply  with  the  rules 
of  court  governing  the  preparation  of  briefs,  no  question  is 
presented  for  review,  and  the  appeal  will  be  dismissed. 

Hunt  v.  Hunt,  203, 205  (5) . 

58.  Sufficiency. — Rules  of  Court. — GoodrFaith  Compliance. — 
Where  appellant's  briefs  evidence  a  good-faith  effort  to  comply 
with  the  rules  of  court  governing  the  preparation  of  briefs, 
and  do,  in  fact,  substantially  comply  therewith,  the  questions 
attempted  to  be  presented  will  be  considered  and  determined. 

Evansville  R.  Co.  v.  Miller,  206, 210  (1) . 

59.  Sufficiency. — Presenting  Instructions  for  Review. — General 
statements  in  appellant's  briefs  that  the  evidence  and  instruc- 
tions were  outside  the  issues*  but  not  indicating  in  the  points 
and  authorities  the  evidence  or  instructions  claimed  to  be  out- 
side the  issues,  present  no  question  for*  review. 

Miller  v.  Haney,  406, 413  (6) . 

60.  Sufficiency. — Setting  Out  Complaint. — Where  a  complaint  is 
the  basis  of  the  judgment  appealed  from  and  the  pleading  is 
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not  set  out  in  appellant's  brief,  as  required  by  the  rules  of 
court,  the  appeal  will  not  be  entertained. 

Aetna  Ins.  Co.  V.  Jones,  251, 254  ( 1 ) . 

61.  Sufficiency. — Specification  of  Error. — To  present  a  question 
for  review  on  appeal,  the  briefs  must  be  sufficient  to  inform 
the  court  of  the  rulings  relied  on  for  reversal  and  assigned 
as  error,  and  where  appellant's  briefs,  under  a  general  heading 

'  of  "Errors  Relied  on  for  Reversal,"  states  a  number  of  proposi- 
tions, none  of  which  could  be  independently  assigned  as  error, 
but  which  were,  in  fact,  grounds  for  a  motion  for  a  new  trial, 
the  briefs  are  insufficient  in  the  absence  of  a  showing  that  the 
overruling  of  such  motion  is  error  relied  on. 

Thomas  v.  Davis,  Admr.,  378, 379  (2) . 

62.  Sufficiency. — Waiver  of  Defects. — Where  the  appellant's 
brief  fails  to  set  forth  the  finding  of  facts  and  the  conclusions 
of  law,  or  the  substance  thereof,  no  question  is  presented  for 
review,  but  where  appellee  in  his  brief  sets  out  a  brief  sum- 
mary of  the  special  finding  of  facts  and  two  of  the  conclusions 
of  law,  the  infirmity  in  appellant's  brief  is  to  that  extent  cured. 

Dunkerv.  Calahan,  624, 627  (1). 

68.  Specification  of  Errors. — Record. — Specifications  in  a  motion 
for  a  new  trial  alleging  error  in  the  admission  and  rejection 
•  of  evidence  cannot  be  considered  on  appeal  where  appellant's 
brief  'does  not  contain  any  portion  of  the  record  showing  any 
of  the  alleged  errors,  although  the  motion  for  a  new  trial,  as 
set  out  in  the  brief,  contains  some  questions  and  answers,  but 
shows  no  objection,  ruling  or  exception. 

Adolph  Kempner  Co.  v.  Citizens  Bank,  etc.,  632, 640  (3)  • 

64.  Waiver  of  Error. — An  assignment  of  error  is  waived  by  ap- 
pellant's failure  to  discuss  it  in  his  brief. 

Kober  v.  Boyce,  677, 682  (2) . 

65.  Waiver  of  Error. — Where  appellant's  brief  in  its  points  and 
authorities  fails  to  present  error  as  to  the  ruling  on  the  motion 
for  a  new  trial,  any  error  therein  is  waived. 

Bennett  v.  Carmichael  Produce  Co.,  341, 346  (1) . 

66.  Waiver  of  Error. — Assigned  errors  are  waived  where  ap- 
pellant's brief  in  its  points  and  authorities  merely  sets  out  a 
number  of  abstract  propositions  of  law  and  authorities  in  sup- 
port thereof  without  applying  such  propositions  to  any  particu- 
lar error  or  ruling.  Vandalia  Coal  Co.  v.  Houston,  822. 

» 

X.    Dismissal. 

See  also  Appeal  57. 

67.  Dismissal. — Termination  of  Controversy. — Costs. — Where,  in 
an  action  to  quiet  title  to  city  lots,  plaintiff  amended  his  com- 
plaint at  the  close  of  the  evidence  so  that  he  did  not  assert  title 
to  the  lots  in  which  defendants  were  claiming  ownership,  the 
real  controversy  between  the  parties  was  thereby  terminated, 
and  an  appeal  by  defendants  will  not  be  entertained  to  deter- 
mine the  incidental  question  of  costs,  where  such  issue  was  not 
presented  to  the  trial  court.  Zieglerw.  Knotts,  141, 146  (2). 

68.  Time  for  Perfecting. — Dismissal. — Under  §672  Burns  1914, 
Acts  1913  p.  65,  providing  that  appeals  must  be  taken  within 
one  hundred  and  eighty  days  from  the  time  the  judgment  was 
rendered,  an  appeal  taken  thereafter  on  exceptions  to  condu- 
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sions  of  law  must,  in  the  absence  of  a  motion  for  a  new  trial, 
be  dismissed  Williamson  v,  Von  Hake,  Treas.,  137. 

69.  Want  of  Jurisdiction. — Dismissal. — When  it  appears  from  the 
record  that  the  appellate  tribunal  is  without  jurisdiction,  it 
becomes  the  duty  of  the  court,  on  motion  or  suggestion  of  coun- 
sel, or  on  its  own  motion,  to  proceed  no  further  except  to  dis- 
miss the  appeal.  Wilt  v.  First  Nat.  Bank,  etc.,  649, 662  (2) . 

XI.    Review. 

(A)    Scope  and  Extent  in  General. 

See  also  Appeal  34. 

Objections  to  the  sufficiency  of  complaint  before  justice  of  the 
peace,  failure  to  demur,  effect,  see  Justices  of  the  Peace  3. 

70.  Demurrer. — Memorandum. — Objections  to  Complaint. — Suf- 
ficiency.— Where,  in  a  father's  action  against  his  son-in-law  to 
recover  property  purchased  by  plaintiff's  daughter,  who  was 
defendant's  wife,  with  her  father's  money  under  an  agreement 
that  she  should  hold  the  legal  title  in  her  name  in  trust  for 
him,  the  complaint  set  out  the  trust  agreement  and  alleged  that 
the  daughter  violated  the  trust  by  using  the  money  intrusted 
to  her  to  buy  land  in  the  name  of  herself  and  husband  jointly, 
objections  contained  in  the  memorandum  filed  with  the  de- 
murrer to  the  complaint,  as  required  by  §344,  cl.  6,  Burns  1914, 
Acts  1911  p.  415,  that  the  complaint  showed  on  its  face  that 
plaintiff  intrusted  his  money  to  his  daughter  to  invest  for  him 
in  her  own  name,  but  that  it  was  not  shown  that  any  one  other 
than  herself  violated  the  trust,  and  there  was  no  cause  of  ac- 
tion stated  against  defendant,  and  that  the  complaint  showed 
that  the  daughter,  in  violation  of  a  trust,  used  the  money  in- 
trusted to  her  in  part  purchase  of  realty  in  the  name  of  her- 
self and  husband  and  did  not  show  any  other  violation  of  the 
trust,  are  not  sufficient  to  present  for  review  on  appeal  any 

?[uestion  as  to  the  failure  of  the  complaint  to  allege  that  de- 
endant  was  not  a  purchaser  for  valuable  consideration  or  that 
he  purchased  with  Knowledge  of  the  trust  agreement. 

Spurgeon  v.  Olinger,  176, 182  (3) . 

71.  Instructions. — Incorporation  in  Record. — Time  of  Filing. — 
Statute. — Under  §561  Burns  1914,  Acts  1907  p.  652,  requiring 
that  all  instructions,  whether  given  or  refused,  shall  be  filed 
with  the  clerk  at  the  close  of  the  instruction  of  the  jury,  ex- 
ceptions to  the  giving  of  instructions  will  not  be  reviewed  on 
appeal  where  the  transcript  merely  shows  that  the  "court  in- 
structs said  jury  by  reading  certain  written  instructions,  which 
instructions  are  filed  by  the  court  and  made  a  part  of  the  record 
in  this  case,"  certain  instructions  being  set  out,  since  there  must 
be  a  substantial  compliance  with  the  provisions  of  the  statute 
and  the  time  of  filing  is  an  essential  part  of  the  identification 
of  the  instructions. 

Indiana  Quarries  Co.  v.  Lavender,  412, 427  (10) . 

72.  Instructions.  —  Record.  —  Sufficiency.  —  Statute.  —  Marginal 
notes  required  by  the  rules  of  the  Appellate  Court  to  be  placed 
on  the  transcript  cannot  be  made  to  supply  the  identification  of 
the  instructions  given  and  refused,  which  §561  Burns  1914,  Acts 
1907  p.  652,  requires  to  be  shown  by  the  record  made  in  the 
trial  court,  so  that  where  the  record  fails  to  indicate  which  of 
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the  instructions  were  given  and  which  were  refused,  except  that 
the  words  "Given"  and  "Refused"  were  written  in  red  ink  on 
the  margin  of  the  transcript  opposite  the  instructions,  no  ques- 
tion as  to  giving  or  refusing  them  is  properly  presented  for 
review.  Brown  v.  Guyer,  356, 361  (6) . 

73.  Refusal  of  Instructions. — It  is  not  error  to  refuse  tendered 
instructions  when  they  are  covered,  in  so  far  as  they  state  the 
law  applicable  to  the  case,  by  others  given  by  the  court. 

Aufderheide  v.  Fulk,  149, 158  (5). 

74.  Issues. — Variance  Between  Allegations  and  Proof. — Amend- 
ments Deemed  Made. — Where  the  complaint  was  in  no  way 
questioned  below  and  the  case  was  tried  on  the  theory  that  the 
money  sued  for  was  loaned  to  defendants  and  evidence  tending 
to  show  that  a  loan  was  admitted  without  objection,  defendants 
^cannot  complain  of  variance  in  the  allegations  of  the  complaint 
and  proof,  and  the  court  on  appeal  will,  if  necessary,  treat  the 
complaint  as  amended  to  correspond  with  the  proof. 

Horka  v.  W ieczorek,  387, 391  (3). 

75.  Presenting  Questions. — Insufficiency  of  Evidence  to  Sustain 
Special  Finding. — A  ground  in  a  motion  for  a  new  trial  chal- 
lenging the  sufficiency  of  the  evidence  to  sustain  a  special  find- 
ing of  fact  presents  no  question  for  review  on  appeal,  as  it  is 
not  a  proper  assignment  in  a  motion  for  a  new  trial. 

Beard  v.  Payne,  324, 329  (6). 

76.  Presenting  Questions. — Error  in  Conclusions  of  Law. — Mo- 
tion  for  New  Trial. — -Grounds. — An  assignment  in  a  motion  for 
a  new  trial  that  the  decision  of  the  trial  court  is  contrary  to 
law  does  not  present  for  review  any  question  as  to  the  court's 
conclusion  of  law  on  the  facts  found. 

Beard  V.  Payne,  324, 332  (13) . 

77.  Proceeding  in  Trial  During  Pendency  of  Appeal. — Judgment 
Re-establishing  Lost  Complaint. — Independent  Appeal. — Where 
a  wife  secured  a  divorce,  and  the  husband,  after  obtaining  a 
modification  of  the  decree  in  part  appealed  from  the  remainder 
of  the  judgment,  and  the  appeal  was  dismissed  on  the  motion 
of  the  wife,  who  had  previously  obtained  a  judgment  in  a  pro- 
ceeding under  §1291  Burns  1914,  §1232  R.  S.  1881,  re-establish- 
ing a  lost  complaint  in  the  divorce  action,  and,  within  three 
days  after  such  judgment  was  rendered,  the  wife  filed  her  pe- 
tition for  a  writ  of  certiorari  in  the  husband's  appeal  requiring 
that  a  transcript  of  such  judgment  be  made  a  part  of  the  tran- 
script in  such  appeal,  an  independent  appeal  by  the  husband 
from  the  judgment  re-establishing  the  complaint  will  not  lie, 
since  the  proceedings  to  re-establish  the  complaint  were  auxil- 
iary to  the  original  cause  and  any  error  appearing  in  such  pro- 
ceedings should  have  been  presented  for  review  in  the  original 
appeal.  Chenoweth  v.  Chenoweth,  263, 266  (1) . 

78.  Questions  Presented. — Complaint. — Demurrer. — The  court  on 
appeal  will  review  only  such  objections  to  the  sufficiency  of  the 
complaint  as  were  presented  to  the  trial  court  by  the  memo- 
randum accompanying  the  demurrer. 

Spurgeon  v.  dinger,  176, 182  (2) . 

79.  Questions  Reviewable. — Error  in  Judgment. — Failure  to 
Move  for  Modification  or  Correction. — In  an  action  to  enforce  a 
trust  on  land,  where  a  personal  judgment  over  was  rendered 
against  defendant,  he  cannot  on  appeal  present  for  review  any 
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question  as  to  error  in  the  rendition  of  such  judgment  in  the 
absence  of  a  motion  to  modify  or  correct,  even  though  the  judg- 
ment was  unauthorized  by  the  issues  and  the  evidence. 

Spurgeon  v.  Olinger,  176, 189  (6). 

80.  Questions  Reviewable. — Objections  to  Evidence. — Briefs. — 
Alleged  error  in  the  admission  of  evidence  will  not  be  reviewed 
on  appeal  where  appellant's  brief  fails  to  disclose  that  the 
party  objecting  stated  to  the  court  at  the  time  the  evidence  was 
offered  the  specific  objection  on  which  he  relies. 

Decker  v.  Mahoney,  500, 504  (4). 

81.  Questions  Reviewable. — Ruling  on  Demurrer. — Grounds  not 
Included  in  Memorandum. — Under  §344  Burns  1914,  Acts  1911 
p.  415,  grounds  of  objection  to  the  sufficiency  of  the  complaint 
which  are  not  included  in  the  memorandum  accompanying  the 
demurrer  are  not  available  on  appeal. 

Miller  v.  Berne  Hardware  Co.,  473, 475  (2) . 

82.  Questions  Reviewable. — Record. — Sufficiency. — Where  a  mo- 
tion to  "modify  its  findings  and  judgment  and  decree"  was 
made  in  the  trial  court,  errors  assigned  and  relied  on  for  re- 
versal in  overruling  "the  motion  of  appellants  to  modify  the  de- 
cree and  judgment,  and  the  separate  and  several  motions  of 
each  of  the  appellants  to  modify  the  decree  and  judgment"  pre- 
sent no  question  for  review,  since  they  are  not  supported  by  the 
record.  Overbay  v.  Fisher,  44, 48  ( 1 ) . 

83.  Questions  Reviewable. — Ruling  on  Motion  for  New  Trial.— 
Record. — Failure  to  Include  Evidence. — The  absence  of  the  evi- 
dence from  the  record  precludes  the  consideration  on  appeal 
of  any  ground  of  a  motion  for  a  new  trial  which  challenges  any 
ruling  of  the  trial  court,  the  correctness  of  which  in  any  way 
depends  on  the  evidence. 

,  Miller  v.  Berne  Hardware  Co.,  473, 476  (5 ) . 

84.  Record. — Sufficiency. — Where  the  general  bill  of  exceptions 
discloses,  and  the  order-book  entry  of  the  filing  of  the  bill,  the 
certificate  of  the  reporter  and  the  judge's  certificate  show  that 
all  of  the  evidence  was  not  included,  the  appellate  court  cannot 
say  that  alleged  newly-discovered  evidence  assigned  as  a  ground 
for  a  new  trial  is  not  merely  cumulative,  or  that  it  is  of  such  a 
character  as  would  probably  change  the  result  if  a  new  trial 
were  granted.        North  American  Union  v.  Oleske,  435, 440  (8) . 

85.  Ruling  on  Demurrer. — Memorandum  of  Defects. — The  court 
on  appeal  is  not  confined  to  the  memorandum  of  defects  ac- 
companying the  demurrer  when  there  is  any  defect  in  the  plead- 
ing demurred  to  which  would  sustain  the  ruling  of  the  trial 
court.  Sonnebom  v.  S.  F.  Bowser  &  Co.,  429, 432  (2) , 

86.  Theory  of  Pleading. — Where  there  is  uncertainty  or  ambigu- 
ity as  to  the  theory  of  a  pleading,  the  court  on  appeal  will  adopt 
the  theory  adopted  at  trial  by  the  parties  and  the  court. 

Horka  v.  Wieczorek,  387,  390  (2) . 

87.  Theory  of  Complaint. — Determination. — Sufficiency. — Where 
a  complaint  was  predicated  on  a  statute,  and  was  so  treated  by 
the  parties  and  the  trial  court,  its  sufficiency  should  be  de- 
termined on  appeal  on  such  theory. 

Dye  v.  Carmichael  Produce  Co.,  653, 660  (3) . 
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(B)  Presumptions. 

• 

88.  Appeal  from  Intermediate  Court — Exercise  of  Jurisdiction 
by  Circuit  Court. — Where  the  circuit  court  has  assumed  juris- 
diction in  an  appeal  from  a  decision  of  the  board  of  county 
commissioners,  it  will  be  presumed  on  appeal  to  the  Appellate 
Court  that  it  did  so  rightly.  Hall  v.  Kincaid,  103, 116  (8). 

89.  Burden  of  Showing  Error. — The  burden  is  on  appellant  to 
clearly  present  reversible  error  before  he  is  entitled  to  a  re- 
versal, as  the  court  on  appeal  may  search  the  record  to  af- 
firm, but  not  to  reverse,  a  judgment  of  the  lower  court. 

Naparala  v.  Chicago,  etc.,  R.  Co.,  169, 171  (1). 

90.  Evidence. — Admission. — In  an  action  for  partition  between 
an  intestate's  heirs  to  lands  in  which  an  equitable  accounting 
was  asked  against  the  occupying  tenant,  where  it  does  not  ap- 
pear that  evidence  of  the  rental  value  of  the  land,  based  on  the 
hypothesis  that  no  improvements  had  been  added  after  the  death 
of  the  intestate,  did  not  enter  into  the  decision  of  the  court,  if 
such  evidence  was  erroneously  admitted,  it  would  be  presumed 
to  have  been  harmful.  Porter  v.  Mooney,  479, 489  (7). 

91.  Judgment. — Reversal. — Burden  of  Presenting  Error. — Every 
presumption  is  indulged  in  favor  of  the  validity  of  the  judg- 
ment of  the  lower  court  and  it  devolves  upon  the  appellant  to 
present  reversible  error  before  the  appellate  tribunal  is  war- 
ranted in  ordering  a  reversal. 

Ross  v.  Illinois  Glass  Co.,  166, 169  (3) . 

(C)  Questions  of  Fact,  Verdicts  and  Findings. 

See  also  Trial. 

92.  Evidence. — Sufficiency. — The  court  on  appeal  will  not  dis- 
turb a  finding  on  a  disputed  question  of  fact,  if  there  is  evi- 
dence in  the  record  on  which  the  finding  can  stand. 

Kober  v.  Boyce,  677, 682, 683  (3 ) . 

93.  Evidence. — Sufficiency. — Where  there  is  some  evidence  sup- 
porting every  material  point  involved  under  the  issue,  the  deci- 
sion of  the  trial  court  cannot  be  reversed  for  insufficiency  of 
evidence.  Trout  v.  Woodward,  333, 341  (6) . 

94.  Exceptions  to  Conclusions  of  Law. — Scope  of  Review. — Ap- 
pellant, by  excepting  only  to  the  conclusions  of  law,  conceded 
for  the  purposes  of  such  exception  that  the  facts  were  fully 
and  correctly  found. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 452  (1) . 

95.  Findings. — Conclusiveness. — The  court  on  appeal  will  not  dis- 
turb the  finding  of  the  trial  court  if  there  is  any  evidence  tend- 
ing to  support  it.    Schoenfeld-Yatter  Co.  Y.Chne,2SB,  291  (1). 

96.  Findings. — Weighing  Evidence. — The  court  on  appeal  will  not 
weigh  the  evidence  to  determine  its  sufficiency  to  sustain  the 
findings  of  the  trial  court.  Overb ay  v.  Fisher,  44, 49  (6). 

97.  Findings. — Inferences. — Where  the  primary  facts  found  lead 
to  but  one  conclusion,  or  where  the  facts  found  are  of  such  a 
character  and  nature  that  they  necessitate  the  inference  of  an 
ultimate  fact,  such  ultimate  fact  will  be  treated  as  found. 

Dunker  v.  Calahan,  624, 630  (4) . 
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98.  Findings. — Conclusiveness. — Findings  of  fact  based  on  con- 
flicting evidence  are  conclusive  on  appeal  where  there  is  some 
evidence  to  support  every  material  fact  found. 

Beard  v.  Payne,  324, 332  ( 11 ) . 

99.  Jury  Questions. — Fraud. — Misrepresentations. — Whether  rep- 
resentations as  to  value,  or  statements  pertaining  to  the  future, 
are  affirmations  of  fact,  is  for  the  court  or  jury  to  determine, 
and  the  conclusion  reached  will  not  be  disturbed  on  appeal,  if 
there  is  any  evidence  to  sustain  it. 

Godwin  v.  DeMotte,  394, 400  (2) . 

100.  Verdict — Evidence. — Sufficiency. — Theory  of  Complaint.— 
The  court  on  appeal,  in  determining  whether  the  verdict  or  deci- 
sion below  is  sustained  by  sufficient  evidence,  must  first  ascer- 
tain the  theory  of  the  action  stated  in  the  complaint,  and  where 
there  is  uncertainty  in  the  averments  of  the  pleading  the  appel- 
late tribunal  will  adopt  the  theory  adopted  by  the  parties  and 
the  trial  court.       Pittsburgh,  etc.,  R.  Co.  v.  James,  456, 463  (4) . 

101.  Verdict. — Conclusiveness. — Fraud. — Waiver  of  Right. — 
Where  there  is  evidence  to  sustain  the  charge  that  the  entire 
transaction  whereby  plaintiff  was  induced  to  part  with  his  prop- 
erty was  fraudulent,  and  the  trial  court  made  a  general  find- 
ing in  his  favor,  the  court  on  appeal  will  not  hold  that  any  act 
alleged  to  have  been  induced  by  defendant  or  his  agent  in  fur- 
therance of  their  unlawful  purpose  served  as  a  waiver  of  any 
of  plaintiff's  prior  rights,  or  as  a  ratification  of  any  prior 
wrong.  Godwin  V.  DeMotte,  394, 401  (4) . 

(D)    Harmless  Error. 
See  also  Railroads  4. 

102.  Complaint  Demurrable  as  to  One  Count. — Overruling  Mo- 
tion to  Separate. — Where  a  complaint  in  one  paragraph  sought 
recovery  for  services  rendered  and  on  an  oral  contract  for  the 
sale  of  goods  and  merchandise  for  an  amount  in  excess  of  $50, 
the  fact  that  defendant's  right  under  the  statute  of  frauds 
(§7469  Burns  1914,  §4910  R.  S.  1881)  to  demur  to  the  count 
based  on  the  verbal  contract  was  cut  off  by  the  overruling  of 
a  motion  to  separate  the  complaint  into  paragraphs  was  not 
prejudicial  to  defendant,  who  could  have  filed  an  affirmative 
answer  setting  up  the  facts  relied  on  to  bring  the  contract 
count  within  the  statute,  and  did  tender  an  instruction  giving 
him  the  full  benefit  of  such  statute. 

Brown  v.  Guyer,  356, 359  (2) . 

103.  Overruling  Demurrer. — Amendments  Deemed  Made. — 
Where,  in  an  action  to  enforce  a  trust  on  land,  the  parties  and 
the  court  regarded  as  important  and  necessary  the  allegation 
and  proof  that  defendant  had  knowledge  of  a  trust  agreement 
between  plaintiff  and  defendant's  deceased  wife  and  certain  evi- 
dence in  relation  thereto  was  heard  and  admitted  without  ob- 
jection on  the  ground  of  the  absence  of  such  an  averment  from 
the  complaint,  the  court  on  appeal  will  treat  the  complaint  as 
amended  in  such  respect,  so  that  error,  if  any,  in  overruling  a 
demurrer  predicated  on  the  omission  of  the  averment  was  harm- 
less. Spurgeon  v.  Olinger,  176, 185  (4) . 

104.  Failure  to  Answer  Special  Interrogatories. — The  failure  of 
the  trial  court  to  require  the  jury  to  answer  interrogatories 
conditioned  on  an  affirmative  answer  to  a  preceding  interroga- 
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tory  which  the  jury  answered  "no  evidence",  was  not  prejudi- 
cial error.  Queen  Coal,  etc.,  Co.  V.  Epple,  235, 250  (13) . 

105.  Failure  to  Strike  out  Interrogatories. — Appellant  cannot 
predicate  error  on  the  trial  court's  ruling  on  its  motion  to  strike 
out  interrogatories,  where  appellee's  judgment  rests  on  the  gen- 
eral verdict  and  the  record  discloses  no  motion  for  judgment  on 
the  interrogatories  notwithstanding  the  general  verdict. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 542  (8) . 

106.  Instructions. — Assuming  Facts. — In  an  action  tried  upon 
the  theory  that  plaintiff  had  loaned  the  money  in  suit  to  de- 
fendants, husband  and  wife,  an  instruction,  upon  the  issue  of 
whether  the  money  was  loaned  for  the  use  of  one  or  both  de- 
fendants, which  assumed  that  it  was  loaned  to  the  wife  and 
omitted  to  state  the  evidence  in  reference  to  the  loan,  was  not 
erroneous  for  that  reason,  where  defendants  in  the  appellate 
court  admitted  the  loan  to  the  wife. 

Horka  v.  Wisczorek,  387, 391  (4) . 

107.  Instructions. — Cure  by  Other  Instructions. — Error  in  an  in- 
struction authorizing  a  recovery  if  plaintiff  proved  the  mate- 
rial allegations  of  his  complaint  without  stating  what  allega- 
tions were  material  was  rendered  harmless,  where  the  court 
gave  defendant's  requested  instruction  clearly  stating  the  is- 
sues in  the  case.        Otter  Creek  Coal  Co.  v.  Archer,  381, 386  (4) . 

108.  Instructions. — Error,  if  any,  in  an  instruction  relating  to 
the  amount  of  damages  is  harmless,  where  appellant  presents 
no  question  as  to  excessive  damages. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 671  (7) . 

109.  Instructions. — Cure  of  Error  by  Other  Instructions. — In  an . 
action  for  death  in  a  railroad  crossing  accident,  error,  if  any, 
in  an  instruction  on  the  subject  of  defendant's  ability  for  fail- 
ure to  give  signals  because  the  instruction,  which  was  not 
mandatory,  failed  to  inform  the  jury  that  to  make  defendant 
liable  the  neglect  to  give  the  statutory  signals  must  be  the 
proximate  cause  of  the  injury  and  death  and  that  there  must  be 
dependent  next  of  kin,  was  cured  where  these  elements  were 
supplied  by  other  instructions. 

Cleveland,  etc.,  R.  Co.  V.  Lutz,  Admr.,  663, 669  (4) . 

110.  Refusal  of  Instructions. — In  an  action  to  recover  benefits 
under  a  life  insurance  policy,  error,  if  any,  in  the  refusal  of  the 
court  to  give  a  requested  instruction  that  the  presumption  of 
law  against  suicide  may  be  overcome  not  only  by  verbal  testi- 
mony, but  by  reasonable  deductions  from  the  facts  established, 
and  on  such  question  the  jury  should  be  governed  by  what  was 
the  reasonable  probability,  and  that  the  fact  of  suicide  need  not 
be  shown  beyond  a  reasonable  doubt,  but  by  a  mere  preponder- 
ance of  the  evidence,  was  cured  by  the  giving  of  other  instruc- 
tions covering  substantially  the  elements  contained  in  the  in- 
struction refused. 

North  American  Union  v.  Oleske,  435, 439  (4) . 

111.  Overruling  Motion  to  Separate  Complaint  into  Paragraphs. 
— Generally,  no  available  error  results  from  overruling  a  motion 
to  separate  a  complaint  into  paragraphs. 

Brown  v.  Guyer,  356, 359  (1). 

112.  Admission  and  Exclusion  of  Evidence. — Where  an  appeal 
must  be  affirmed  on  the  controlling  issues  presented,  alleged 
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error  in  the  admission  of  evidence  on  other  issues  is  harm- 
less. Huntington  Brewing  Co.  v.  McGretv,  273, 285  (6) . 

113.  'Refusal  to  Withdraw  Evidence. — The  refusal  of  the  trial 
court  to  withdraw  from  the  consideration  of  the  jury  evidence 
applicable  to  a  paragraph  of  complaint  which  was  dismissed 
is  not  reversible  error,  where  such  evidence  was  also  admissible 
under  another  paragraph. 

Queen  Coal,  etc.,  Co.  V.  Epple,  235, 247  (8) . 

114.  Submission  of  Special  Interrogatories. — Even  where  inter- 
rogatories are  improperly  submitted  over  a  motion  to  strike  out, 
and  a  motion  for  judgment  on  the  answers  to  interrogatories  is 
made,  the  ruling  on  the  motion  will  not  necessarily  present  re- 
versible error,  since  the  court  on  appeal  will  consider  only  such 
facts  as  were  elicited  by  proper  interrogatories,  and  if  the  judg- 
ment below  can  be  upheld  by  disregarding  the  answers  to  im- 
proper interrogatories,  they  will  be  disregarded,  so  that  any 
possible  harm  resulting  from  their  submission  would  be  cured. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 543  (10) . 

115.  Submission  of  Issues  to  Jury. — The  refusal  of  the  trial 
court  to  withdraw  a  personal  injury  case  from  the  jury  upon 
the  dismissal  of  one  paragraph  of  complaint  was  proper  where 
the  court  in  its  instructions  limited  recovery  to  the  remaining 
paragraphs.  Queen  Coal,  etc.,  Co.  V.  Epple,  235, 248  (9) . 

116.  Reversal.— Statute.— Under  §§407,  700  Burns  1914,  §§398, 
658  R.  S.  1881,  providing  that  a  judgment  shall  not  be  reversed 
for  mere  technical  errors  when  the  cause  has  been  fairly  tried 
and  determined,  where  the  ultimate  result  reached  by  the  trial 
court  is  correct,  a  judgment  will  not  be  reversed  for  erroneous 
conclusion  of  law  or  for  intervening  errors  that  deprive  the 
complaining  party  of  no  substantial  right. 

Drudge  v.  Citizens  Bank,  217, 227  (7). 
(E)     Waiver  of  Error. 

See  Appeal  62,  64-66. 

117.  Briefs. — Where  appellant's  briefs  nresent  only  the  question 
of  the  alleged  error  of  the  trial  court  in  its  conclusions  of  law, 
other  assignments  of  error  are  waived. 

Reeder  v.  Antrim,  83, 88  (1) . 

118.  Briefs. — Review  of  grounds  for  a  new  trial  are  waived  by 
failure  to  refer  to  them  in  the  points  and  authorities  in  ap- 
pellant's briefs.  Brown  v.  Guyer,  356, 360  (3) . 

119.  Brief 8. — In  an  action  for  death  in  a  railroad  crossing  ac- 
cident, error  in  admitting,  on  the  question  of  damages,  evi- 
dence as  to  the  amount  of  decedent's  annual  earnings  is  not 
available  on  appeal  where  the  assignment  in  the  motion  for  a 
new  trial  that  the  damages  are  excessive  is  waived  by  failure 
of  appellant  to  direct  a  point  thereto  in  its  briefs. 

Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 308  (3) . 

120.  Briefs. — Presenting  Objections  to  Complaint. — Grounds  of 
objection  to  a  complaint,  set  forth  in  the  memorandum  accom- 
panying the  demurrer,  are  waived  on  appeal  where  not  pre- 
sented t>y  appellant's  briefs.  M iller  v.  Haney,  406, 408  (1). 

121.  Presenting  Questions. — Assignment  of  Error. — Conclusions 
of  Law. — Error  of  the  trial  court  in  stating  its  conclusions  of 
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law  on  the  facts  found  is  waived  on  appeal  by  failure  to  assign 
error  to  the  conclusions.  Beard  v.  Payne,  324, 332  (12). 

(F)    Subsequent  Appeals. 

122.  Waiver. — Alleged  error  in  the  ruling  on  demurrers  which 
could  have  been  presented  in  a  previous  appeal  of  a  case  by 
assigning  cross-errors  cannot  be  reviewed  on  a  subsequent  ap- 
peal, since  failure  to  so  present  the  question  operated  as  a 
waiver  of  the  right  to  its  consideration. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 665  (1) . 

APPRAISAL— 

Removal  of  county  seat,  appraisal  of  county  property,  see  Coun- 
ties 6,  8. 

ARREST  OF  JUDGMENT— 

See  Judgment  2. 

ASSESSMENT— 

Right  to  increase,  in  fraternal  benefit  insurance,  see  Insurance 
25,  28,  30. 

ASSETS— 

See  Banks  and  Banking  3,  4. 

ASSIGNMENT  OF  ERRORS—' 

See  Appeal  39-42. 

ASSIGNMENTS— 

Of  note,  effect  on  vendor's  lien,  see  Vendor  and  Purchaser  15. 

Contract  not  to  Engage  in  Business. — Liability  to  Assignee  for 
Liquidated  Damages. — Where  the  owners  sold  their  business 
and  covenanted  not  to  re-engage  in  a  like  business  in  a  certain 
territory,  and,  in  default,  agreed  to  pay  $1,000  as  liquidated 
damages,  the  contract  for  liquidated  damages  was  assignable 
by  the  purchasers  regardless  of  whether  there  was  a  breach 
of  such  contract  prior  to  the  assignment  thereof. 

Bennett  v.  Carmichaet  Produce  Co.,  341, 350  (5) . 

ASSUMPTION  OF  RISK— 

See  Master  and  Servant  15. 

AUTOMOBILES— 

Liens,  jurisdiction  of  superior  courts  to  enforce,  see  Courts  4. 
Liens,  see  Livery  Stable  and  Garage  Keepers. 

AUXILIARY  PROCEEDINGS— 

Right  of  appeal,  see  Appeal  5,  39. 

RANKS  AND  BANKING— 

Notes  held  in  trust,  lawful  appropriation,  see  Conversion  2. 

1.  Action  on  Certificate  of  Deposit. — Burden  of  Proof. — In  an  ac- 
tion against  a  bank  on  a  certificate  of  deposit  signed  by  its 
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cashier,  the  burden  was  on  plaintiff  to  prove,  before  it  could 
recover,  the  issuance  of  the  certificate  was  in  fact  the  act  of 
the  bank. 

Adolph  Kempner  Co*  V.  Citizens  Bank,  etc.,  632, 641  (5) . 

2.  Certificate  of  Deposit. — Action. — Liability  of  Bank. — Where  a 
company,  acting  as  agent  for  a  bank  cashier  in  conducting  cer- 
tain speculative  transactions  for  him  on  the  board  of  trade,  re- 
quested the  cashier  to  deposit  with  the  company  an  additional 
$3,000  as  security  for  the  transaction,  and  he  forwarded  his 
worthless  check,  which  the  company  sent  to  the  bank  for  col- 
lection, where  it  was  received  by  the  cashier,  who,  in  place 
thereof,  mailed  the  company  a  certificate  of  deposit  for  $3,000, 
the  company  having  no  interest  in  the  transaction  except  as 
agent  for  the  cashier  and  neither  of  them  having  in  the  bank 
any  money  or  anything'  of  value  as  a  consideration  for  certifi- 
cate, the  bank  was  not  liable  on  the  certificate  in  the  absence  of 
a  ratification  by  its  board  of  directors,  even  though  the  cashier 
in  issuing  the  certificate  assumed  to  act  in  his  official  capacity, 
since  an  agent  in  matters  touching  the  agency  cannot  bind  his 
principal  when  he  has  an  adverse  interest  in  the  transaction. 

Adolph  Kempner  Co.  v.  Citizens  Bank,  etc.,  632, 641  (6) . 

3.  Insolvency.  —  Assets.  —  Trust  Property.  —  Statute. — Scope. — 
Section  3411  Burns  1914,  Acts  1907  p.  174,  relating  to  the  use 
of  trust  property  held  by  an  insolvent  bank  for  the  payment 
of  depositors,  operates  only  in  favor  of  depositors  when  the 
bank  is  being  wound  up  and  the  assets  are  insufficient  to  pay 
the  depositors  in  full,  and  has  no  application  where  the  funds 
are  sufficient  to  meet  the  claims  of  depositors. 

Drudge  v.  Citizens  Bank,  217, 224  (2) . 

4.  Insolvency. — Assets. — Trust  Property. — Failure  to  Record 
Trust  Agreement. — Effect. — Statute. — Section  10  of  the  act  of 
1907,  Acts  1907  P-  174,  §3411  Burns  1914,  providing  that  prop- 
erty held  in  trust  by  a  bank  shall  be  considered  as  assets  of  the 
bank,  in  case  it  should  go  into  liquidation  and  its  funds  are  in- 
sufficient to  pay  all  depositors,  unless  the  trust  agreement  is 
recorded  in  the  office  of  the  county  recorder  and  filed  with  the 
auditor  of  state,  applies  to  notes  and  mortgages  held  in  trust 
by  a  bank.  Drudge  v.  Citizens  Bank,  217, 223  ( 1 ) . 

5.  Purchasing  Notes  From  Cashier. — Payment  at  Bank  During 
Banking  Hours. — Effect. — Where  notes  and  mortgages  were 
purchased  from  the  cashier  of  a  bank  during  banking  hours  and 
payment  therefor  was  made  in  the  bank  while  the  cashier  was 
in  the  discharge  of  the  duties  of  his  official  position,  the  receipt 
of  the  consideration  under  such  circumstances  was  payment  to 
the  bank.  Drudge  v.  Citizens  Bank,  217, 225  (4) . 

BEQUESTS— 

See  Wills. 

BILL  OF  EXCEPTIONS— 

See  Exceptions,  Bill  of. 

BILL  OF  LADING— 

With  draft,  title  to  goods,  see  Cabbiers. 
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BILLS  AND  NOTES— 

Notes  held  in  trust,  lawful  appropriation  by  bank,  see  Conver- 
sion 2. 

Assignment  of  note,  effect  on  vendor's  lien,  see  Vendor  and  Pur- 
chaser 15. 

Payment  by  endorser,  effect  on  lien,  see  Vendor  and  Purchaser 
19. 

BONDS— 

See  Appeal  16-18;  Guaranty;  Injunction  1-4;  Principal  and 
Surety. 

BRIEFS— 

See  Appeal  44-66. 

BURDEN  OF  PROOF— 

See  Banks  and  Banking  1;  Evidence  1;  Insurance  13,  26,  37, 
38;  Master  and  Servant  20. 

BY-LAWS— 

As  defense,  action  on  benefit  certificate,  see  Insurance  24. 

Of  corporation,  reasonableness,  when  question  of  law,  see  Insur- 
ance 33. 

CARRIERS— 

1.  Carriage  of  Goods. — Delay  in  Transportation. — Right  to  Sue. 
— Where  a  shipper  consigned  goods  to  its  own  order  with  direc- 
tions to  notify  A,  and  forwarded  to  a  bank  for  collection  a  draft 
on  A,  with  the  bill  of  lading  attached,  and  the  draft  was  not 
paid  nor  the  bill  of  lading  obtained  by  him  until  the  goods 
reached  the  point  of  destination,  there  are  no  facts  to  take  the 
case  out  of  the.  general  rule  that  the  right  of  action  against 
a  common  carrier  for  delay  in  the  shipment  of  goods  is  m  the 
consignee,  who,  in  the  absence  of  proof  to  the  contrary,  is  pre- 
sumed to  be  the  real  party  in  interest. 

McNeely  &  Co.  v.  Lake  Shore,  etc.,  R.  Co.,  363,  366, 371  (1) . 

2.  Carriage  of  Goods. — Bill  of  Lading  with  Draft  Attached. — 
Title  to  Goods. — Where  a  bill  of  lading  is  made  out  to  the  order 
of  the  consignor,  or  of  a  third  party,  with  directions  thereon 
to  notify  a  certain  person,  and  a  draft  against  such  person  for 
the  purchase  price  of  the  goods  shipped  is  attached  to  the  bill 
of  lading  and  transmitted  to  the  destination  of  the  shipment 
through  a  bank,  or  otherwise,  title  to  the  property  described  in 
the  bill  of  lading  does  not  pass  to  the  person  to  be  notified  until 
the  draft  is  paid. 

McNeely  &  Co.  v.  Lake  Shore,  etc.,  R.  Co.,  363, 366  (2) . 

3.  Carriage  of  Goods. — Bill  of  Lading. — Directions  for  Notice. — 
Effect. — A  direction  on  a  bill  of  lading  to  notify  some  one  other 
than  the  consignee  does  not  qualify  the  duty  of  the  carrier  to 
deliver  the  property  shipped  to  the  consignee  or  in  accordance 
with  its  order,  nor  does  it  give  to  the  person  to  be  so  notified  any 
right  to,  or  control  over,  such  property  until  he  has  obtained 
and  produced  a  bill  of  lading  or  its  equivalent. 

McNeely  &  Co.  V.  Lake  Shore,  etc.,  R.  Co.,  363, 368  (3) . 
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CASES— 

Reported,  see  p.  iii. 

Cited,  see  p.  vi. 

Distinguished,  see  Appeal  18;  Contracts  4;  Descent  and  Dis- 
tribution 1;  Drains  2;  Master  and  Servant  9;  Street  Rail- 
roads 2. 

Explained,  see  Exceptions,  Bill  of  1. 

CASHIERS— 

See  Banks  and  Banking. 

CERTIFICATION— 

Bill  of  exceptions,  20-23,  25-27. 

CERTIORARI— 

See  Appeal  77. 

COLLATERAL  ATTACK— 

Judgment,  jurisdiction  of  subject-matter,  determining  from  plead- 
ings, see  Courts  3. 

Jurisdiction  of  board  of  commissioners,  see  Highways  2,  4. 

COLOR  OF  LAW— 

See  Justices  of  the  Peace  2. 

COMMISSIONERS— 

See  Counties;  Highways. 

In  drainage  proceedings,  see  Drains. 

COMMON  CARRIERS— 

See  Carriers. 

COMPETITION— 

See  Monopolies. 

COMPLAINT— 

See  Pleading. 

Lost,  re-establishing,  see  Appeal  77. 

CONCLUSIONS— 

Of  law,  review,  see  Appeal  9,  76,  94. 

CONDITIONAL  SALES— 
See  Sales. 

CONDUCT— 

Estoppel  by,  see  Estoppel  1. 

CONFIDENTIAL  RELATIONS— 

Representations  of  value,  duty  to  disclose  information,  see  Fraud 
9. 

CONSTRUCTION— 

See  Contracts  5;  Good  Will;  Insurance  2,  3;  Landlord  and 
Tenant  8. 
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Grounds. —  A  bsent  Witness. —  Affidavit* —  Requisites. —  Statute* — 
Under  §419  Burns  1914,  §410  R.  S.  1881,  requiring  that  an 
affidavit  for  a  continuance  because  of  the  absence  of  a  wit- 
ness show  the  name  and  residence  of  the  witness,  if  known, 
and  the  probability  of  procuring  the  testimony  within  a  reason- 
able time,  it  was  no  abuse  of  the  trial  court's  discretion  to  deny 
an  application  for  a  continuance,  where  it  appeared  that  the 
case  was  set  for  trial  September  16  and  a  subpoena  issued  on 
September  11  was  placed  in  the  hands  of  the  sheriff,  who  three 
days  thereafter  made  a  return  that  the  witness  could  not  be 
found,  the  affidavit  for  the  continuance  not  showing  any  prob- 
ability of  procuring  the  attendance  of  the  witness  within  a  rea- 
sonable time.         Indiana  Quarries  Co.  v.  Lavender,  415, 425  (8) . 

CONTRACTORS— 

Bonds,  construction  of  obligation,  see  Principal  and  Surety. 

CONTRACTS— 

See  Assignments;  Corporations;  Damages  6;  Fraud;  Fraudu- 
lent Conveyances;  Good  Will;  Guaranty;  Insurance;  Land- 
lord and  Tenant;  Mechanics'  Liens;  Partnership;  Prin- 
cipal and  Surety;  Sales. 

Restraint  of  trade,  see  Monopolies. 

1.  Action  for  Breach. — Complaint. — Express  Contract. — Vari- 
ance.— A  complaint  may  declare  upon  an  express  contract  and  a 
recovery  be  had  on  an  implied  promise. 

Matthews  V.  Myers,  372, 377  (6) . 

2.  Contract  not  to  Engage  m  Business. — Breach. — Where  a  hus- 
band and  wife,  dealers  in  poultry  and  produce,  sold  their  busi- 
ness, and  agreed  not  to  re-engage  therein,  directly  or  indirectly, 
except  as  employes  of  the  buyers,  within  the  county  or  adjoin- 
ing counties,  it  was  a  breach  of  the  contract  for  the  sellers  to 
rent  a  building  within  the  interdicted  territory  to  their  brother 
and  their  brother-in-law,  in  whose  name  a  poultry  and  produce 
business  financed  by  the  sellers  was  conducted,  the  husband 
using  his  popularity  and  acquaintance  with  buyers  and  sellers 
of  poultry  and  produce  to  promote  its  success  and  acting  as  ex- 
clusive manager,  for  which  he  received  a  salary. 

Bennett  v.  Carmichael  Produce  Co.,  341, 353  (9) . 

«  _ 

3.  Contract  to  Pay  Liquidated  Damages  for  Engaging  in  Busi- 
ness.— Action.-— Complaint. — Averments  of  Breach. — Sufficiency. 
— Where  the  owners  sold  their  poultry  and  produce  business  to 
another  firm  and  covenanted  not  to  engage  in  a  like  business, 
and,  in  default,  agreed  to  pay  liquidated  damages  in  a  stipu- 
lated amount,  a  complaint,  in  an  action  by  a  remote  assignee 
against  the  sellers  for  a  breach  of  such  covenant,  alleging  that 
defendants  had  disregarded  their  contract  and  in  violation 
thereof,  on  a  certain  date,  had  established  a  similar  business  in 
the  interdicted  territory  and  still  continued  the  same  in  compe- 
tition with  plaintiffs  sufficiently  shows  a  breach  of  the  bond  as 
against  demurrer. 

Bennett  v-  Carmichael  Produce  Co.,  341, 352  (6) . 

4.  Contracts  in  Restraint  of  Trade. — Partial  Invalidity. — Divisi- 
bility.— Where  the  sellers  of  a  business  agreed,  in  the  contract 
of  sale,  not  to  re-engage  in  a  like  business  in  the  county  or 
seven  adjoining  counties,  and  the  contract,  even  though  unrea- 
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sonable  in  so  far  as  it  attempted  to  include  in  the  interdicted 
territory  the  seven  adjoining  counties,  was  reasonable  so  far  as 
~  the  restraint  was  applied  to  the  county  in  which  the  business 
was  located,  and,  being  divisible  will  be  upheld  and  enforced 
to  that  extent.  (Consumers  Oil  Co.  v.  Nunnemaker  [1895], 
142  Ind.  560,  distinguished.) 

Bennett  v.  Carmichael  Produce  Co.,  841, 848  (8) . 

5.  Construction. — The  form  and  names  of  written  instruments 
are  not  of  controlling  importance,  but  the  law  will  give  effect  to 
the  real  and  dominant  intention  of  the  parties  when  definitely 
ascertained.  In  re  Aurora  Gaslight,  etc.,  Co.,  690, 697  (1 ) . 

6.  Pleading. — Averment  of  Performance. — The  rule  that  where 
a  party  seeks  to  recover  damages  for  the  breach  of  a  contract, 
he  must  allege  and  prove  compliance  on  his  part,  or  facts  show- 
ing a  proper  excuse  for  not  having  done  so,  does  not  apply  when 
the  condition  not  performed  has  been  waived  by  the  opposite 
party.  Kenefick  v.  Schumaker,  552, 558  (2) . 

7.  Written. — Execution. — Merger  of  Prior  Negotiations. — In  the 
absence  of  fraud  in  the  procuring  of  a  written  order  and  con- 
tract, prior  negotiations  are  merged  therein. 

Sonnebom  v.  S.  F.  Bowser  &  Co.,  429, 488  (3) . 

CONTRIBUTORY  NEGLIGENCE— 

See  Master  and  Servant  6,  9;  Negligence. 

CONVERSION— 

See  also  Trover  and  Conversion. 

1.  Action. — Evidence. — Ownership  of  Property. — Failure  to  In- 
clude in  Tax  Schedules. — In  an  action  against  a  bank  for  dam- 
ages for  the  conversion  of  notes  held  in  trust,  the  fact  that 
plaintiff  failed  to  include  the  notes  in  his  schedule  of  taxable 
property  is  not  important  on  the  issue  of  ownership. 

Drudge  v.  Citizens  Bank,  217, 226  (5). 

2.  Notes  Held  in  Trust  by  Bank. — Lawful  Appropriation. — 
Where  notes  and  mortgages  held  in  trust  by  a  bank  were  law- 
fully used  in  winding  up  its  affairs  to  pay  depositors  because 
the  trust  agreement  was  not  recorded  and  filed  as  required  by 
§3411  Burns  1914,  Acts  1907  p.  174,  conversion  will  not  lie 
to  recover  the  value  of  the  notes,  since  there  can  be  no  con- 
version where  property  has  been  rightfully  taken  in  pursuance 
to  law.  Drudge  v.  Citizens  Bank,  217, 226  (6) . 

CONVEYANCES— 

See  Deeds;  Fraudulent  Conveyances;  Wills. 

CORPORATIONS— 

See  Banks  and  Banking;  Railroads;  Street  Railroads. 

1.  Actions. — Complaint. — Sufficiency. — Statute. — Appearance  by 
Attorney. — Necessity  of  Averment. — As  §996  Burns  1914,  §961 
R.  S.  1881,  providing  that  in  all  civil  actions  corporations  shall 
appear  by  attorneys,  does  not  require  that  a  corporation  aver 
in  a  complaint  filed  by  it  that  it  prosecutes  its  action  by  an 
attorney,  such  an  averment  is  not  necessary  to  the  sufficiency 
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of  a  complaint  nor  pertinent  as  an  objection  in  the  memo- 
randum accompanying  the  demurrer  to  a  complaint. 

MiUer  v.  Berne  Hardware  Co.,  473, 475  (1) . 

2.  Contracts. — Ultra  Vires  Contracts. — The  defense  of  ultra  vires 
to  the  enforcement  of  a  contract  entered  into  by  a  corporation 
is  sustained  by  the  courts  only  when  the  most  persuasive  con- 
siderations of  public  policy  are  involved,  and  never  out  of  re- 
gard for  the  corporation. 

Huntington  Brewing  Co.  v.  McGrew,  273, 282  (3) . 

3.  Contracts. — Ultra  Vires  Contracts. — Liability. — Where  a  con- 
tract, otherwise  legal  and  equitable  and  subject  to  no  attack  or 
infirmities  other  than  that  it  was  beyond  the  power  of  the  cor- 
poration to  make  it,  has  been  so  far  executed  that  the  parties 
thereto  cannot  be  placed  in  statu  quo,  and  the  corporation  has 
received  benefit  from  the  performance  of  the  other  party,  it 
will  be  held  liable  upon  such  contract. 

Huntington  Brewing  Co.  v.  McGrew,  273, 282  (4) . 

4.  Contracts. — Ultra  Vires  Contracts. — Estoppel  to  Claim. — As- 
sent  of  Stockholders. — A  corporation  engaged  in  the  brewing 
business,  the  stock  of  which  was  owned  by  two  men,  with  the 
exception  of  a  share  each  held  by  their  respective  wives,  the 
men  being  in  active  charge  of  the  business  of  the  corporation, 
is  estopped  from  invoking  the  defense  of  ultra  vires  in  an  ac- 
tion on  a  note  given  for  the  unpaid  balance  on  a  subscription  to 
a  city  fund  for  locating  industries,  where  each  of  the  men 
had  full  knowledge  of,  and  consented  to,  the  subscription,  which 
was  not  binding  unless  a  stipulated  amount  was  raised,  such 
amount  having  been  fully  subscribed  and  most  of  it  collected 
and  paid  out  for  the  location  of  factories. 

Huntington  Brewing  Co.  v.  McGrew,  273, 283  (5) . 

5.  Guaranty. — Ultra  Vires  Acts. — Liability. — Where  a  corpora- 
tion engaged  in  the  manufacture  of  brick  executed  a  bond  with 
a  building  contractor  securing  the  performance  of  a  contract 
not  to  permit  the  filing  of  liens  for  labor  or  material  under  an 
arrangement  with  the  contractor  that  he  purchase  from  the 
corporation  the  brick  to  be  used  in  the  construction  of  the  build- 
ing, and  the  brick  was  so  purchased  and  used,  the  corporation 
could  not  escape  liability  under  the  bond  on  the  ground  that  its 
act  was  ultra  vires. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 454  (8) . 

6.  Powers. — Ultra  Vires. — Any  act  done  or  agreement  made  by  a 
corporation,  by  and  through  its  proper  and  duly  authorized  offi- 
cers with  an  honest  view  of  serving  corporate  ends  in  a  substan- 
tial sense  which  act  is  in  itself  lawful  and  not  prohibited  by 
charter  or  otherwise  will  be  considered  within  the  corporate 
powers  as  against  an  after-claim  of  the  corporation-  that  such 
act  is  ultra  vires. 

Huntington  Brewing  Co.  v.  McGrew,  273, 278  (1) . 

7.  Powers. — Ultra  Vires. — Applicability. — Relations  with  Third 
Persons. — The  doctrine  of  ultra  vires  only  concerns  a  corpora- 
tion in  its  relations  with  the  state  and  with  its  stockholders 
and  is  never  entertained  where  it  will  injure  innocent  third 
persons.  Huntington  Brewing  Co.  v.  McGrew,  273, 282  (2) . 

8.  President's  Authority  to  Bind  Corporation. — Presumption. — 
Where  a  president  of  a  corporation  had  general  management  of 
its  business,  it  will  be  presumed,  in  the  absence  of  evidence  to 
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the  contrary,  that  he  had  authority  to  bind  the  corporation  by 
statements  in  reference  to  a  lease  executed  by  him,  and  such 
statements  were  binding  until  withdrawn. 

Whitcomb  ♦.  Indianapolis  Traction,  etc.,  Co.,  605, 623  (11) . 

9.  President9 8  Authority. — Admission. — Where  a  corporation,  in 
an  action  to  recover  possession,  sought  to  assert  rights  created 
by  a  lease  executed  by  its  president  and  introduced  the  lease  in 
evidence,  it,  in  effect,  admitted  his  authority  to  execute  the 
lease.   Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 623  (12) . 

10.  Punitive  Damages. — When  Assessable. — In  an  action  against 
a  corporation  for  damages  for  assault  and  battery  by  its  serv- 
ants, exemplary  damages  may  be  allowed,  as  the  corporation  is 
not  subject  to  criminal  prosecution  for  the  assault. 

Indianapolis  Bleaching  Co.  v.  McMillan,  268, 271  (2). 
COSTS— 

Incidental  question,  dismissal,  see  Appeal  3,  67. 

In  proceedings  for  removal  of  county  seat,  see  COUNTIES  6. 

1.  Recovery. — Power  of  Legislature. — The  right  to  recover  costs 
and  liability  for  the  payment  thereof  are  matters  entirely  for 
the  legislature.  Hall  v.  Kineaid,  103, 118  ( 15 ) . 

2.  Liability  for  in  Absence  of  Judgment. — In  the  absence  of  a 
judgment  for  costs,  the  person  making  them  are  liable  there- 
for. Hall  v.  Kineaid,  103, 118  (16) . 


COUNTTEJ 

gee  Drains;  Highways. 

Commissioners'  court,  appeal,  presumption,  see  Appeal  88. 

1.  Appeal  from  Board  of  County  Commissioners. — There  can  be 
no  appeal  from  the  board  of  county  commissioners  in  matters 
purely  administrative  or  ministerial  under  §6021  Burns  1914, 
§5772  R.  S.  1881,  providing  that  any  person  aggrieved  may  ap- 
peal to  the  circuit  court  from  any  decision  of  the  board. 

Hall  v.  Kineaid,  103, 114  (6) . 

2.  Removal  of  County  Seat. — Right  to  Oppose  Petition. — Right 
of  Appeal—Under  §5849  et  seq.  Burns  1914,  Acts  1885  p.  221, 
concerning  the  relocation 'of  county  seats,  no  .provision  is  made 
for  any  person  to  oppose  the  petition,  and  citizens,  voters  or 
taxpayers  cannot  come  voluntarily  before  the  board  of  county 
commissioners  or  in  the  circuit  court  as  parties,  nor  can  they 
initiate  themselves  as  such  on  appeal. 

Hall  v.  Kineaid,  103, 113  (3) . 

3.  Removal  of  County  Seat. — Nature  of  Proceedings. — Proceed- 
ings under  §5849  et  seq.  Burns  1914,  Acts  1885  p.  221,  to  relo- 
cate a  county  seat  is  a  special  statutory  proceeding  for  a  special 
purpose,  and  the  duties  of  the  board  of  county  commissioners 
are  ministerial,  and  not  judicial,  so  that  there  can  be  no  parties 
within  the  meaning  of  that  term,  as  used  in  the  Civil  Code. 

Hall  v.  Kineaid,  103, 114  (4) . 

4.  Removal  of  County  Seat. — Right  to  Remonstrate. — A  remon- 
strance is  unknown  to  both  the  common  law  and  the  Code,  and 
can  be  filed  in  no*  proceeding  unless  specifically  authorized  by 
statute.  Holly. Kineaid,  103, 113  (2) . 

5.  Removal  of  County  Seat. — Nature  of  Proceedings. — Statute. 
—Where  a  petition  is  filed  under  §5849  Burns  1914,  Acts  1885, 
p.  221,  asking  the  board  of  county  commissioners  to  order  an 
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election  to  determine  the  relocation  of  a  county  seat,  the  petition 
is  not  a  complaint,  the  proceeding  is  not  an  adversary  civil  ac- 
tion, no  property  rights  are  involved,  and  the  statute  makes  no 
provision  for  the  filing  of  motions,  demurrers,  answers  or  re- 
montrances.  Hall  v.  Kincaid,  103, 112  (1) . 

6.  Removal  of  County  Seat. — Appeal. — Costs. — Appraiser's  Fees. 
—As  the  act  of  1885  (Acts  1885  p.  221,  §5849  et  seq.  Bums 
1914)  relating  to  proceedings  for  the  relocation  of  a  county 
seat,  makes  no  provisions  for  the  taxing  of  costs,  persons  ap- 
pealing from  the  board  of  county  commissioners  are  liable  only 
for  the  costs  made  by  themselves,  and  the  fees  of  the  apprais- 
ers appointed  under  the  act  to  appraise  the  real  estate  of  the 
county  must  be  paid  by  the  county,  as  the  services  of  the  ap- 
praisers are  for  the  benefit  of  the  entire  county. 

Hall  v.  Kincaid,  108, 119  (17) . 

7.  Removal  of  County  Seat. — Right  to  Appeal. — Statute. — Al- 
though §6021  Burns  1914,  §5772  R.  S.  1881,  provides  that  no 
appeal  shall  be  taken  from  any  decision  of  the  board  of  county 
commissioners  by  a  person  not  a  party  to  the  proceeding  un- 
less he  shall  file  his  affidavit  with  the  county  auditor  setting 
forth  that  he  has  an  interest  in  the  matter  decided,  in  view  of 
§5858  Burns  1914,  Acts  1885  p.  221,  allowing  appeals  to  the 
circuit  and  supreme  courts  in  proceedings  for  the  removal  of 
a  county  seat  by  any  person  aggrieved,  an  appeal  by  remon- 
strants will  be  entertained,  where  the  circuit  court  has  exer- 
cised jurisdiction,  even  though  they  have  not  filed  such  an  affi- 
davit. Hall  v.  Kincaid,  103, 114  (7) . 

8.  Removal  of  County  Seat. — Appraisal  of  County  Buildings. — 
In  a  proceeding  for  the  removal  of  a  county  seat,  the  appraise- 
ment of  the  county  buildings,  as  provided  for  in  §5849  Burns 
1914,  Acts  1885  p.  221,  is  conclusive  in  the  absence  of  fraud. 

Hall  v.  Kinoaid,  103, 118  (13). 

9.  Removal  of  County  Seat. — Appeal. — The  appeal  allowed  by 
§5858  Burns  1914,  Acts  1885  p.  221,  from  a  proceeding  for  the 
removal  of  a  county  seat  is  ex  parte  in  character,  an  appeal  by 
one  inures  to  the  benefit  of  all:  and  the  procedure  applicable  in 
other  special  statutory  proceedings  or  in  civil  actions  does  not 
apply.  Hall  v.  Kincaid,  103, 118  (12) . 

10.  Removal  of  County  Seat. — Appeal. — Statute. — Const/ruction. 
— Section  5858  Bums  1914,  Acts  1885  p.  221,  providing  that 
appeals  shall  be  allowed  to  the  circuit  or  supreme  courts  by  per- 
sons aggrieved,  as  in  other  cases,  from  proceedings  before  the 
board  of  county  commissioners  for  the  removal  of  a  county  seat, 
was  intended  to  give  this  remedy  in  lieu  of  mandate  or  injunc- 
tion, the  purpose  of  allowing  appeals  in  such  a  proceeding  by 
persons  who  are  not  parties  being  to  protect  the  public. 

HaU  V.  Kincaid,  103, 117  (11.) 

11.  Removal  of  County  Seat. — Dismissal  of  Proceedings. — Where, 
in  a  proceeding  for  the  removal  of  a  county  seat,  the  appraised 
value  of  the  county  buildings  was  in  excess  of  $20,000,  the 
board  of  county  commissioners  was  not  required  by  §5849  Burns 
1914,  Acts  1885  p.  221,  to  submit  to  an  election  the  question  of 
the  relocation  of  the  county  seat,  and  the  circuit  court,  on  an 
appeal  from  the  board,  properly  dismissed  the  matter  on  the 
record,  no  fraud  having  been  alleged  by  the  petitioners. 

HaU  v.  Kincaid,  103, 118  (14) . 
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COUNTY  SEAT— 

Removal,  see  Counties. 

COURTS— 

See  Justices  of  the  Peace;  Trial. 
Jurisdiction,  presumption,  see  Appeal  88. 
Rules,  on  appeal,  see  Appeal  48-66. 

1.  Jurisdiction  of  Subject-Matter. — A  court  has  jurisdiction  m  of 
the  subject-matter  when  it  has  jurisdiction  of  the  class  in  which 
the  particular  case  belongs. 

Waugh  v.  Board,  etc,  123, 135  (3). 

2.  Jurisdiction, — Power  to  Determine. — Every  court  has  power  to 
determine  its  own  jurisdiction,  both  of  parties  and  of  subject- 
matter.  Waugh  v.  Board,  etc.,  123, 135  (5 ) . 

3.  Jurisdiction  of  Subject-Matter. — Determination. — AUegations 
of  Pleading. — Where  a  judgment  is  attacked  collaterally,  juris- 
diction of  the  subject-matter  depends  upon  the  allegations  of 
the  pleading  which  invokes  it  and  not  upon  the  facts. 

Waugh  V.  Board,  etc.,  123, 135  (4) . 

4.  State  Courts. — Superior  Courts. — Jurisdiction  to  Enforce  Lien 
on  Automobiles.— Statute. — Although  §8294  Burns  1914,  Acts 
1913  p.  764,  provides  that  the  lien  for  automobile  repairs  or 
supplies  "may  be  foreclosed  as  equitable  liens  are  now  enforced 
in  the  circuit  court  of  the  county  where  said  automobile  or 
motor  truck  is  located,"  the  superior  court  of  Marion  county 
has  jurisdiction  to  enforce  such  a  lien,  in  view  of  §10  of  the 
act  of  1871  (§1472  Burns  1914),  which  confers  upon  the  su- 
perior courts  of  the  state  original  concurrent  jurisdiction  with 
the  circuit  courts  in  all  cases  except  slander. 

V aught  v.  Knue,  467, 472  (3) . 

CROSSINGS* 

See  Railroads. 

DAMAGES— 

See  Assignments;  Contracts  2,  3;  Conversion;  Death;  Fraud; 
Navigable  Waters  4-10;  Trial  9,  21;  Trover  and  Conversion. 

1.  Excessive  Damages. — Personal  Injuries. — Where  plaintiff  in  a 
personal  injury  case  sustained  what  is  known  as  a  "green 
break"  of  one  of  the  bones  of  the  leg,  the  doctor  bill  was  $15, 
the  time  lost  was  three  months,  and  plaintiff's  wages  were 
$2.84  a  day,  a  verdict  for  $750  was  not  excessive,  since  it  was 
not  so  large  as  to  indicate  that  the  jury  acted  from  prejudice, 
partiality,  or  corruption. 

Otter  Creek  Coal  Co.  V.  Archer,  381, 387  (6) . 

2.  Exemplary  Damages. — Nature. — Pleading. — Exemplary  dam- 
ages are  not  special  damages  and  special  averments  are  unnec- 
essary to  warrant  their  recovery. 

Indianapolis  Bleaching  Co.  v.  McMillan,  268, 272  (5). 

3.  Exemplary  Damages. — Malice. — Exemplary  damages  may  be 
awarded  without  an  averment  of  malice  where  the  wrongful 
act  is  wilfully  done  in  an  abusive,  wanton  or  oppressive  manner 
or  in  reckless  disregard  of  the  rights  of  others,  malice  being  in- 
ferable under  such  conditions. 

Indianapolis  Bleaching  Co.  v.  McMillan,  268, 272  (8) . 
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4.  Exemplary  Damages. — Right  to  an  Award. — There  is  no  ab- 
solute right  to  exemplary  damages,  but  in  a  proper  case  such 
damages  may  be  awarded  in  addition  to  actual  damages  as 
punishment  for  the  offense  and  to  restrain  and  prevent  further 
misconduct. 

Indianapolis  Bleaching  Co.  V.  McMillan,  268, 272  (4) . 

5.  General  and  Special. — General  damages  are  such  as  naturally 
and  proximately  result  from  the  wrong  complained  of,  which 
the  law  implies  or  presumes  to  result  from  such  wrong,  while 
special  damages  are  such  as  actually  result  from  the  wrong 
done,  but  which  do  not  necessarily  result  therefrom,  are  not  im- 
plied by  law,  and  to  be  recovered  must  be  specially  alleged  and 
proven.  Aufderheide  v.  Fulk,  149, 156  (2) . 

6.  Liquidated  Damages. — Where  the  owners  sold  their  poultry 
business  to  another  firm  and  agreed  not  to  re-engage  in  a  like 
business  within  a  certain  territory,  the  contract  stipulating  the 
payment  of  $1,000  liquidated  damages  for  a  breach  of  the  cove- 
nant, the  amount  named  was  not  a  penalty. 

Bennett  V.  Carmichael  Produce  Co.,  341, 353  (8) . 

7.  Personal  Injuries. — Excessive  Damages. — A  verdict  for  $5,000 
reduced  by  a  remittitur  to  $4,400  is  not  excessive  for  the  loss  of 
the  left  hand  at  the  wrist  by  a  boy  seventeen  years  of  age  and 
earning  $2.48  per  day,  where  the  evidence  does  not  indicate  that 
the  jury  was  influenced  by  prejudice,  partially  or  corruption  in 
determining  the  amount  of  the  award. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 247  (7) . 

8.  Punitive  Damages. — When  Assessable. — Exemplary  dam- 
ages cannot  be  assessed  for  a  wrong  the  commission  of  which 
subjects  the  wrongdoer  to  both  a  criminal  prosecution  and  a  civil 
action.  Indianapolis  Bleaching  Co.  v.  McMillan,  268, 270  (1) . 

DEATH— 

See  also  Negligence. 

1.  Action  for  Death. — Dependency. — Evidence. — Sufficiency. — In 
an  action  for  wrongful  death,  evidence  showing  that  two  adult 
children  of  decedent,  a  son  and  a  daughter,  lived  with  her,  that 
she  looked  after  the  son's  clothes  and  cooked  for  him,  that  she 
owned  the  house  they  lived  in  and  the  household  goods,  and  kept 
house,  and  that  at  the  time  she  was  killed  decedent  was  a  stout, 
healthy  woman,  is  sufficient  to  show  that  the  next  of  kin  had  a 
pecuniary  interest  in  the  life  of  the  deceased,  which  was  suf- 
ficient to  support  a  recovery  for  her  death. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 672  (10) . 

2.  Action  for  Death. — Defendants. — Statute. — Under  §285  Burns 
1914,  Acts  1899  p.  405,  giving  the  right  of  action  for  wrongful 
death  and  providing  that  the  damages  inure  to  the  benefit  of 
the  widow,  and  children,  if  any,  or  next  of  kin,  if  there  is  any 
evidence  that  decedent  contributed  to  the  support  of  her  chil- 
dren, and  there  was  some  probability  that  she  would  have  con- 
tinued to  so  contribute  but  for  her  death,  such  pecuniary  loss 
is  shown  as  will  support  a  judgment  for  wrongful  death,  even 
though  there  was  no  legal  duty  to  contribute  to  the  support  of 
such  children. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 672  (9) . 
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3.  Verdict — Answers  to  Interrogatories. — Damages. — In  an  ac- 
tion for  death,  where  plaintiff  was  awarded  a  general  verdict 
for  $2,000  by  the  jury  and  its  answers  to  interrogatories  show 
decedent  was  a  widow  and  that  a  son  thirty  years  of  age  and  a 
daughter  between  twenty-four  and  twenty-five  years  of  age 
were  living  with  her  and  were  dependent  upon  her  for  help,  ad- 
vice and  assistance,  that  other  children  were  not  dependent  upon 
her,  and  that,  considering  decedent's  age  at  the  time  of  her 
death,  the  increased  care  and  attention  she  would  likely  have  re- 
quired as  she  advanced  in  years,  etc.,  the  actual  pecuniary  loss 
to  her  children  was  $2,000,  such  answers  are  not  in  such  conflict 
with  the  general  verdict  as  could  not  be  removed  by  evidence 
admissible  under  the  issues,  so  that  the  general  verdict  must 
stand.  Cleveland,  etc.,  B.  Co.  v.  Lutz,  Admr.,  663, 668  (3) . 

DECEDENTS— 

See  Descent  and  Distribution;  Executors  and  Administrat 
tors;  Wills;  Witnesses  2. 

Estates,  perfection  of  appeal,  see  Appeal  16. 

DEEDS— 

Mutual  mistake,  evidence  of  title,  sufficiency,  see  Quieting  Title  2. 

Varying  by  parol,  see  Evidence  3. 

Action  to  cancel,  award  of  damages,  evidence,  see  Fraud  3. 

As  security,  effect,  see  Mortgages. 

Action  to  cancel,  acts  of  agent,  liability,  see  Principal  and 
Agent. 

DE  FACTO  OFFICERS— 

See  Justices  of  the  Peace. 

DEFAULT— 

Notice  of,  defense,  see  Guaranty  2. 

DEMAND^- 

Allegation  of,  when  necessary  in  action  to  quiet  title,  see  QUD3TING 
Title  1. 

DEMURRER— 

See  Pleading. 

Ruling  on,  presenting  for  review,  see  Appeal  52,  53,  70,  78,  81, 
102, 103, 122. 

Overruling,  to  cross-complaint,  not  grounds  for  new  trial,  see 
New  Trial  5. 

DEPENDENCY— 

See  Insurance  22,  27. 

Sufficiency  of  evidence  to  show,  see  Death  1,  2. 

DEPOSITS— 

See  Banks  and  Banking. 
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DESCENT  AND  DISTRIBUTION— 

1.  Personalty. —  Rights  of  Widow. — Statutes.—  Under  §2848 
Burns  1914,  §2332  R.  S.  1881,  providing  that,  if  the  personal 
estate  of  a  decedent  is  insufficient  to  pay  his  debts,  the  real  es- 
tate shall  be  sold  to  pay  them,  and  §2797  Burns  1914,  §2405  R. 
S.  1881,  providing  that  the  surplus  remaining  after  the  pay- 
ment of  intestate's  debts  shall  be  distributed  to  his  heirs,  and 
53025  Bums  1914,  Acts  1891  p.  404,  providing  that,  if  a  man 
die  intestate  leaving  a  widow,  one-third  of  his  personal  estate 
shall  descend  to  her,  subject  to  its  proportion  of  decedent's  debts, 
and  §3027  Burns  1914,  §2489  R.  S.  1881,  providing  that  if  a 
husband  die  intestate  and  the  whole  amount  of  his  estate,  real 
and  personal,  does  not  exceed  $1,000  the  whole  shall  go  to  the 
widow,  it  is  only  when  the  entire  estate  left  by  a  decedent  does 
not  amount  to  more  than  $1,000  that  a  childless  widow  of  an 
intestate  is  entitled  to  all  the  personal  property  remaining  after 
the  payment  of  debts  and  expenses  of  administration. 
(Matthews  V.  Pate  [1884],  93  Ind.  443,  distinguished.) 

Quirk  v.  Kirk,  Aamx.,  496. 

2.  Rights  of  Widow  in  Realty. — Mortgages. — Statutes. — Under 

J 3014  Burns  1914,  §2483  R.  S.  1881,  providing  that,  if  a  hus- 
and  die  testate  or  intestate  leaving  a  widow,  one-third  of  his 
real  estate  shall  descend  to  her  in  fee  simple,  free  from  all 
demands  of  creditors,  etc.,  and  §3033  Burns  1914,  §2495  R.  S. 
1881,  providing  that  where  a  husband  shall  purchase  land  dur- 
ing marriage  and  give  a  purchase  money  mortgage  thereon, 
the  widow  shall  be  entitled  to  her  third  of  such  lands  against 
all  persons  except  the  mortgagee,  a  widow  of  one  dying  in- 
testate and  leaving  heirs  is  entitled  to  one-third  of  the  rents 
and  profits  and  equitably  chargeable  with  a  like  proportion  of 
the  taxes  and  expenses  of  legitimate  improvements ;  and  a  pur- 
chase money  mortgage  is  primarily  a  charge  against  the  un- 
divided two-thirds  of  the  land.      Porter  v.  Mooney,  479, 486  (1) . 

DEVISES— 

See  Wills. 

DILIGENCE— 

See  Fraud  1,  8. 

DIRECTING  VERDICT— 

See  Trial  15-18. 

DISCRETION  OF  COURT— 

See  Injunction  5. 

DISMISSAL— 

See  Appeal  4,  67-69,  85 ;  Executors  and  Administrators. 

Voluntary,  effect,  see  Injunction  2. 

By  agreement,  effect,  see  Injunction  3. 

DRAFT— 

With  bill  of  lading,  see  Carriers  1,  2. 
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DRAINS— 

1.  Establishment — Drainage  Commissioners. — Authority.— The 
question  as  to  whether  a  proposed  drainage  project  is  more 
comprehensive,  or  embraces  and  affects  more  lands,  than  is 
necessary  to  ^accomplish  the  drainage  of  the  petitioner's  lands, 
in  the  cheapest  ana  best  manner,  is  left  to  the  exclusive  judg- 
ment of  the  drainage  commissioners,  and  their  determination  of 
that  subject  is  not  reviewable  by  the  courts. 

Meyer  v.  Plotner,  74, 80  (2) . 

2.  Lands  Assessed  as  Benefited. — Riakt  of  Drainage. — Where  a 
tract  of  land  was  assessed  for  a  public  drain  constructed  under 
the  act  of  1907,  Acts  1907  p.  508,  §§6140  et  seq.  Burns  1914,  the 
fact  that  a  part  of  such  land  is  on  the  opposite  side  of  a  water- 
shed from  that  of  the  public  drain  for  which  it  was  assessed 
and  naturally  drained  in  an  opposite  direction,  or  that  the  tract 
might  be  drained  in  another  direction,  or  that  the  drainage 
of  the  land  into  the  public  drain  would  crowd  the  capacity 
thereof  so  as  to  cause  it  to  overflow  at  certain  seasons  of  the 
year,  is  not  sufficient  to  deprive  the  owner  of  such  land  of  the 
right  to  construct  a  private  drain  connecting  with  the  public 
ditch  so  as  to  provide  drainage  for  the  entire  tract  assessed 
as  benefited.  (Drake  v.  Sehoenstedt  [1897],  149  Ind.  90,  dis- 
tinguished. )  Meyer  v.  Plotner,  74, 77, 80  ( 1 ) . 

EASEMENTS— 

See  Waters  and  Watercourses  1. 

ELECTIONS— 

For  removal  of  county  seat,  see  Counties  5. 

ELEVATORS— 

Permitting  "young  person"  to  operate,  see  Master  and  Servant 
9-11. 

EMPLOYERS'  LIABILITY  ACT— 

See  Master  and  Servant. 

EQUITY— 

See  Estoppel;  Fraud;  Injunction  2. 

ESTATES— 

See  Descent  and  Distribution;  Executors  and  Administra- 
tors. 

Title. — Elements. — Right  of  Alienation. — The  right  of  alienation 
is  an  essential  element  of  a  fee-simple  title. 

Reeder  v.  Antrim,  88, 95  (10) . 

ESTOPPEL— 

See  Corporations  4 ;  Insurance  4 ;  Landlord  and  Tenant  2. 

1.  Equitable. — Grounds. — Where  one  party  has  by  his  represen- 
tations or  conduct  induced  the  other  party  to  a  transaction  to 
give  him  an  advantage  which  it  would  be  against  equity  for 
him  to  assert,  he  will  not  be  permitted  to  avail  himself  of  that 
advantage. 

Whit  comb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 618  (9) . 
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* 

2.  Requisites. — Knowledge. — Where  both  parties  to  a  transaction 
have  equal  knowledge,  or  means  of  knowledge,  of  all  the  facts, 
there  can  be  no  valid  estoppel. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 199  (6) . 

EVIDENCE— 

See  Trial  5-7;  Witnesses. 

For  evidence  in  particular  actions  or  proceedings,  see  also  the 
.  specific  subjects. 

Newly-discovered,  see  New  Trial  7,  8. 

Review  of  rulings,  see  Appeal  10-12,  74,  75,  80,  83,  90,  92-101, 112, 
113. 

Reception  at  trial,  see  Trial. 

1.  Burden  of  Proof. — Presumptions. — Although  evidence  intro- 
duced may  giv  rise  to  a  presumption  in  favor  of  the  party  hav- 
ing the  burden  of  proof  which  will  require  the  adverse  party  to 
go  forward  with  evidence,  the  burden  of  proof  is  not  thereby 
shifted.  Fuller  v.  Supreme  Council,  etc.,  49, 60  (1 ) . 

2.  Certificate  of  Deposit. — Parol  Evidence  as  to  Character  of  In- 
strument.— In  an  action  against  a  bank  on  a  certificate  of  de- 
posit, where  the  certificate  was  signed  by  the  cashier  without 
designating  himself  as  such,  but  the  instrument  bore  an  indi- 
cation that  it  may  have  been  issued  by  the  cashier  while  en- 
gaged in  the  proper  discharge  of  his  duty  in  a  transaction 
which  was  legitimate  business  of  the  bank,  extrinsic  evidence 
was  admissible  upon  the  issue  whether  the  certificate  was 
signed  by  the  cashier  in  his  individual  or  official  capacity. 

Adolph  Kempner  Co.  v.  Citizens  Bank,  etc.,  632, 641  (4) . 

3.  Deeds. — Varying  by  Parol. — In  an  action  to  quiet  title,  parol 
evidence  on  the  issue  as  to  whether  one  cross-complainant  sold 
the  land  in  controversy  to  plaintiff's  grantors  and  thereby  gave 
them  title  which  they  could  transfer  to  plaintiffs  was  properly 
admitted  as  against  the  objection  that  it  tended  to  vary  the 
deed  to  plaintiffs  to  which  such  cross-complainant  was  not  a 
party,  and  to  vary  a  deed  executed  by  such  cross-complainant, 
which  deed  was  not  in  evidence,  nor  was  secondary  evidence 
of  its  contents  given,  so  that  it  could  not  be  determined  whether 
such  deed  was  free  from  ambiguity. 

Decker  v.  Mahoney,  500,  509  (7) . 

4.  Failure  to  Produce  Witness. — Presumption. — Where  a  party 
has  it  within  his  power  to  produce  a  witness,  presumably  favor- 
ably disposed  toward  him,  to  explain  a  transaction,  and  fails 
to  do  so,  the  presumption  is  that  the  testimony  would  be  un- 
favorable to  him.  Godwin  V.  DeMotte,  394, 405  (10). 

EXCEPTIONS— 

See  Appeal  9,  52. 

EXCEPTIONS,  BILL  OF— 

See  Appeal  11,  19-26. 

1.  Filing. — Extension  of  Time. — Compliance  with  Statute. — The 
provision  of  §661  Burns  1914,  Acts  1911  p.  193,  requiring  that 
the  opposite  party  shall  be  given  at  least  three  days'  notice  of 
a  motion  to  extend  time  for  filing  a  bill  of  exceptions,  is  not 
sufficiently  complied  with  where  the  affidavit  accompanying  the 
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application  merely  shows  that  appellee  "had  due  and  legal 
notice  of  the  proposed  filing  of  said  petition/'  unaccompanied 
by  a  copy  of  the  notice  or  any  further  showing  of  the  service 
thereof,  and  a  bill  of  exceptions  filed  within  the  time  as  ex- 
tended on  the  granting  of  such  motion  is  not  a  part  of  the 
record.  (King-Crowther  Corporation  v.  Aehcraft  [1915],  60 
Ind.  App.  412,  explained.) 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 534  (1) . 

2.  Time  for  Filing. — Where  final  judgment  was  rendered  De- 
cember 6,  1914,  and  on  that  date  ninety  days  were  given  to  file 
the  bill  of  exceptions,  but  the  bill  was  not  signed  by  the  judge 
and  filed  until  June  11,  1915,  the  evidence  was  not  in  the  rec- 
ord, and  no  question  requiring  consideration  of  the  evidence  is 
presented.  North  American  Union  v.  Oleske,  435, 444  (11 ) . 

3.  Time  for  Filing. — Where  the  record  shows  that  each  of  two 
judgments  from  which  an  appeal  was  attempted  to  be  prose- 
cuted was  rendered  April  25,  1914,  that  each  motion  for  a  new 
trial  was  overruled  October  10,  1914,  and  that  sixty  days  from 
the  latter  date  were  given  to  file  the  bill  of  exceptions  contain- 
ing the  evidence,  and  the  time  was  never  extended,  a  bill  of  ex- 
ceptions filed  April  3,  1915,  was  too  late,  notwithstanding  an 
agreement  to  consolidate  the  causes  filed  April  1,  1915,  where 
the  agreement  did  not  show  a  resubmission  of  the  cases  on  the 
evidence  originally  offered,  a  judgment  and  refiling  of  the  mo- 
tion for  new  trial,  and  a  ruling  thereon  as  of  the  date  of  the 
filing  of  the  agreement,  but  merely  showed  that  at  the  time 
of  the  trial  of  the  cases  originally  it  was  understood  that  they 
were  to  be  tried  as  one  case. 

Huntingburg  Bank  et  al.  v.  Morgenroth,  315, 319  (2). 

EXCESSIVE  DAMAGES— 

See  Damages. 

EXECUTORS  AND  ADMINISTRATORS— 

See  Descent  and  Distribution. 

Claims  Against  Decedent's  Estate. — Time  for  Taking  Appeal — 
Dismissal.— Statutes.— Under  §§2977-2980  Burns  1914,  §2454  et 
seq.  R.  S.  1881,  controlling  appeals  from  decisions  connected 
with  decedent's  estates,  requiring  that  the  appeal  bond  be  filed 
within  thirty  days  from  the  decision,  unless  an  extension  of 
time  is  procured,  and  that  the  transcript  be  filed  within  ninety 
days  after  the  filing  of  the  bond,  where  an  action  on  a  note  of 
decedent  upon  which  one  of  the  defendants  was  surety,  and  to 
foreclose  an  indemnifying  mortgage  given  by  decedent  to  the 
surety,  could  not  have  been  maintained  except  by  filing  a  claim 
against  the  pending  estate  of  the  deceased  maker  of  the  note, 
and  the  transcript  was  not  filed  until  162  days  after  the  rendi- 
tion of  the  judgment  in  favor  of  the  claimant,  the  appeal  must 
be  dismissed,  the  character  of  the  proceeding  not  being  changed 
because  the  only  assignments  of  error  are  made  by  appellants 
other  than  the  administrator. 

Wilt  v.  First  Nat.  Bank,  etc.,  649, 651  (1) . 

Vol.  64—47 
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EXEMPLARY  DAMAGES— 

See  Damages  2-4. 

When  assessable  against  corporation,  see  Corporations  10. 

EX  PARTE  PROCEEDINGS— 

Removal  of  county  seat,  appeal  in  proceedings,  see  Counties  9. 

EXPLOSIONS— 

Loss  by,  see  Insurance  15,  16. 

EXPRESS  CONTRACTS—  • 

See  Contracts. 

FEE  SIMPLE— 

Right  of  alienation,  essential  element,  see  Estates. 

Devise  of,  attempted  qualification,  effect,  see  Wills  4,  5. 

Cutting  down  by  subsequent  provisions,  see  Wills  7,  8. 

i 

FELLOW  SERVANTS— 

Negligence  of,  liability,  see  Master  and  Servant. 

FENCES— 

Failure  to  maintain,  injury  to  animals,  liability,  see  Railroads. 
11, 12. 

FINDINGS- 

See  Trial. 

Review  on  appeal,  see  Appeal  75,  92,  95-98;  Fraud  6. 

« 

FIRE  INSURANCE— 

See  Insurance. 

FORFEITURES— 

See  Insurance  10-12. 

Waiver,  see  Landlord  and  Tenant  1,  2. 

FRATERNAL  INSURANCE— 

See  Insurance  22-38. 

FRAUD— 

See  Sales  3,  4. 

Representations  of  value,  jury  question,  see  Appeal  99. 

1.  Action. — Complaint. — Sufficiency. — Matters  Within  Defend- 
ant's Knowledge. — Where  a  complaint,  in  an  action  to  recover 
damages  for  fraud,  alleged  that  defendant,  the  owner  of  a 
newspaper  agency,  falsely  and  fraudulently  represented  to 
plaintiff  that  he  controlled  the  sale  of  certain  newspapers  in 
the  city  where  the  business  was  located  and  could  transfer 
such  right  to  a  purchaser  of  the  business,  and  that  by  reason 
of  such  false  representations  plaintiff  was  induced  to  purchase 
the  agency,  which  was  worthless,  such  complaint  is  sufficient, 
and  not  objectionable  as  showing  the  buyer's  lack  of  diligence, 
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since  the  representations  made  were  as  to  matters  peculiarly 
within  the  seller's  knowledge  and  plaintiff  was  warranted  in 
relying  on  such  statements.    Miller  v.  Haney,  406, 408, 410  (2) . 

2.  Action. — Complaint, — Sufficiency. — Misreading  Contract. — In 
an  action  to  recover  damages  for  fraud,  where  the  complaint 
alleged  that  the  seller  of  a  newspaper  agency  was  relied  on 
by  the  buyer,  who  was  blind,  to  prepare  the  contract  for  the 
sale  of  the  business,  and  that  the  seller  falsely  and  fraudu- 
lently misread  the  contract  to  the  buyer,  misstating  its  terms 
for  the  purpose  of  inducing  the  sale,  such  allegation  sufficiently 
averred  a  positive  fraud  and  was  not  objectionable  as  showing 
the  buyer's  lack  of  diligence.    Miller  v.  Haney,  406, 410, 412  (3) . 

3.  Award  of  Damages. — Evidence. — Sufficiency. — In  an  action  to 
set  aside  a  deed  and  for  damages  on  account  of  fraud,  although 
there  was  no  proof  fis  to  any  damage  to  the  real  estate  or  that 
defendant  appropriated  certain  personal  property  belonging  to 
plaintiff,  as  alleged  in  the  complaint,  the  evidence  is  sufficient 
to  sustain  a  finding  that  plaintiff  was  damaged  $600  where  it 
appears  that  at  the  time  the  deed  was  executed  defendant  re- 
ceived from  plaintiff  $900  in  personalty  to  discharge  certain 
mortgages  on  the  land  conveyed,  that  the  mortgages  were 
never  satisfied,  and  that  at  the  time  of  a  subsequent  convey- 
ance of  land  by  plaintiff  to  defendant,  the  latter,  through  fraud, 
secured  from  plaintiff  personal  property  valued  at  $200. 

Godwin  v.  DeMotte,  394, 402  (5) . 

4.  Evidence. — Inference  from  Circumstances. — While  fraud  is  a 
question  of  fact  and  cannot  be  inferred  as  a  matter  of  law,  nor 
is  it  ever  presumed,  yet  the  fact  of  fraud  may  be  inferred  from 
circumstances  and  need  not  be  proven  by  direct  or  positive  evi- 
dence. -Godwin  V.  DeMotte,  394, 403  (6) . 

5.  Evidence. — Mental  Weakness. — Experience. — In  an  action  to 
set  aside  a  deed  alleged  to  have  been  obtained  by  fraud,  the 
fact  that  plaintiff  was  a  young  man  of  limited  experience  and 
of  less  than  ordinary  mental  capacity  and  will  power  might 
properly  have  been  considered  in  determining  the  question  of 
fraud.  Godwin  v.  DeMotte,  394, 403  (7) . 

6.  Finding. — Evidence. — Sufficiency. — A  finding  by  the  trial 
court,  in  an  action  to  have  a  deed  set  aside,  that  the  convey- 
ance was  obtained  by  fraud  is  conclusive  on  appeal,  where  there 
was  some  evidence  to  support  every  material  allegation  of  the 
complaint.  Godwin  v.  DeMotte,  394, 404  (8) . 

7.  Intent. — Statutes. — Applicability. — The  provision  of  §7483 
Burns  1914,  §4924  R.  S.  1881,  that  fraud  shall  be  deemed  a  ques- 
tion of  fact  applies  only  to  actions  involving  the  question  of 
fraudulent  intent,  where  the  rights  of  the  parties  depend  in 
some  manner  upon  the  statute  of  frauds. 

Dunker  v.  Calahan,  624, 629  (3) . 

8.  Necessity  for  Diligence. — Application  of  Rule. — Intentional 
Fraud. — The  rule  that,  when  one  of  two  apparently  innocent 
persons  must  suffer  a  loss  for  which  neither  was  intentionally 
responsible,  the  diligent  will  be  favored,  does  not  apply  where 
one  has  intentionally  and  successfully  perpetrated  a  positive 
fraud.  Miller  v.  Haney,  406, 413  (  5  ) . 

9.  Representations  as  to  Value. — Confidential  Relation. — Duty  to 
Disclose  Information. — The  rule  that  a  purchaser  has  no  right 
to  rely  upon  the  representations  of  a  vendor  as  to  the  quality 
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of  the  property,  where  he  has  a  reasonable  opportunity  for  ex- 
amination does  not  apply  where  a  confidential  relation  exists  be- 
tween the  parties,  in  which  case  any  misrepresentation  by  the 
party  confided  in  as  to  material  matter  constituting  an  in- 
ducement to  the  other  party,  and  by  which  an  undue  advantage 
is  taken,  is  fraud  against  which  equity  will  grant  relief. 

Godwin  v.  DeMotte,  394, 401  (3) . 

10.  Statements  of  Value. — Opinion. — Generally,  representations 
as  to  values  and  statements  pertaining  to  the  future  will  not 
support  an  action  for  fraud,  although  under  certain  circum- 
stances such  statements  may  be  actionable. 

Godwin  v.  DeMotte,  394, 400  (1) . 

11.  Written  Contract. — Misstatement  of  Terms. — Duty  of  One 
Unable  to  Read. — Where  one  who  cannot  read  enters  into  a 
written  contract,  a  portion  of  which  is  misread  to  him  by  the 
other,  party,  he  is  not  charged  by  the  part  correctly  read  which 
puts  him  upon  inquiry,  nor  with  the  duty  to  procure  someone 
in  whom  he  has  confidence  to  read  the  contract  for  him. 

Miller  v.  Haney,  406, 412  (4) . 

FRAUDULENT  CONVEYANCES— 

Secret  Trust. — Validity  as  Against  Innocent  Purchaser. — A  trust 
agreement  made  between  father  and  daughter  under  which  she 
agreed  to  invest  her  father's  money  in  realty,  the  legal  title  to 
be  taken  in  her  name  and  to  be  held  in  trust  for  the  father,  is 
invalid  as  against  a  good-faith  purchaser  for  value  without 
notice,  so  that  to  enforce  a  lien  for  the  money  that  entered  into 
the  purchase  of  such  land  under  the  trust  agreement  it  is  nec- 
essary, as  against  such  a  purchaser,  to  allege  and  prove  his 
knowledge  of  the  agreement    Spurgeon  v.  dinger,  176, 181  (1)  • 

GARAGES— 

See  LrvEBY  Stable  and  Garage  Keepers. 

GOOD  WILL— 

See  Contracts  2-4. 

Assignability  of  contract,  see  Assignments. 

Sale  of  Business. — Contract. — Construction. — Where  the  owners 
of  a  business  entered  into  a  written  contract  whereby  they 
agreed  to  leave  their  premises  to  another  firm  and  to  sell  to 
the  other  firm  all  their  tangible  personal  property  on  the  prem- 
ises used  in  connection  with  the  business,  and  covenanted  not  to 
re-engage  in  a  like  business  in  the  county  and  counties  adjoin- 
ing, the  good  will  of  the  business,  though  not  expressly  men- 
tioned in  the  contract,  was  intended  to  be  covered  by  it. 

Bennett  v.  Carmichael  Produce  Co.  341, 349  (4) . 

GUARANTY— 

Contractor's  bond  against  filing  lien,  right  of  guarantor  to  en- 
force lien  for  material,  see  Mechanics'  Liens  2. 

1.  "Guarantor." — Bond  to  Secure  Performance  of  Contract. — 
Where  one  undertakes  that  his  principal  shall  perform  a  con- 
tract which  is  collateral  to  the  instrument  executed  to  secure 
such  performance,  he  is  a  guarantor,  and  not  a  surety  in  the 
legal  meaning  and  application  of  the  latter  term. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 454  (6) . 
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2.  Default  of  Principal — Defense* — Failure  to  Give  Notice  to 
Guarantor. — Where  a  guarantor  is  called  upon  to  answer  for 
the  default  of  his  principal,  the  omission  of,  or  failure  to  give, 
notice  of  such  default  is  a  matter  of  defense  to  be  pleaded  and 
proven  by  the  guarantor,  except  in  causes  governed  t>y  commer- 
cial rules. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 454  (7) . 

HARMLESS  ERROR— 

See  Appeal  102-116. 

HIGHWAYS— 

1.  Improvement. — Jurisdiction  of  Board  of  County  Commission- 
ers.— Boards  of  county  commissioners  have. exclusive  original 
jurisdiction  in  all  matters  involving  the  establishment  of  high- 
ways in  their  respective  counties. 

Waugh  v.  Board,  etc.,  123, 185  (2). 

2.  Improvement. — Order  of  Board  of  County  Commissioners. — 
Conclusiveness. — Collateral  Attack. — Where  it  appears  from 
the  record  of  the  board  of  county  commissioners  that  its  juris- 
diction was  invoked  in  a  highway  proceeding  under  §7712  Burns 
1914,  Acts  1905  p.  551,  and  that  it  was  required  to  decide  on 
facts  essential  to  such  jurisdiction,  the  board's  judgment 
thereon  is  conclusive  against  collateral  attack  unless  want  of 
jurisdiction  is  apparent  on  the  face  of  such  record. 

Waugh  v.  Board,  etc.,  123, 135  (6) . 

8.  Improvement  Proceedings. — Action  to  Enjoin. — Sufficiency  of 
Complaint.— Jurisdiction  of  Board  of  Commissioners. — In  a  suit 
to  enjoin  the  board  of  county  commissioners  from  improving  a 
road,  a  complaint  containing  general  averments  that  the  board 
did  not  have  jurisdiction  of  the  subject-matter  is  insufficient 
to  show  such  want  of  jurisdiction  where  the  record  of  the 
proceedings,  as  set  forth  in  the  complaint,  shows  that  the 
petition  for  the  improvement  of  the  highway  was  sufficient 
to  invoke  the  jurisdiction  of  the  board,  that  it  found  the 
existence  of  all  facts  necessary  to  give  it  jurisdiction  and  that 
the  entire  proceeding  was  in  substantial  compliance  with  the 
requirements  of  the  statutes,  since,  in  such  an  action,  the  lack 
of  jurisdiction  must  appear  upon  the  face  of  the  record  and  can- 
not be  supplied  by  allegations  contradictory  thereto. 

Waugh  v.  Board,  etc.,  123, 136  (7) . 

4.  Improvement  Proceedings. — Collateral  Attack. — Complaint. — 
Sufficiency. — An  action  to  have  a  judgment  of  the  board  of 
county  commissioners  ordering  a  road  improvement  declared 
void  is  a  collateral  attack  on  the  judgment  and  proceedings, 
and,  in  such  a  case  the  complaint,  to  be  sufficient,  must  not  only 
show  that  the  proceeding  was  irregular  and  the  judgment  un- 
warranted, but  also  that  the  judgment  was  absolutely  void. 

Waugh  V.  Board,  etc.,  123,134  (1) . 

HOUSEHOLD  GOODS— 

Measure  of  damages  for  conversion,  see  Trover  and  Conversion. 

HUSBAND  AND  WIFE— 

See  Descent  and  Distribution. 

Sufficiency  of  evidence  to  show  that  a  loan  was  made  for  use  of 
both,  see  Money  Lent. 
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IMPLICATION— 

Promise  by,  basis  of  action  for  money  had  and  received,  see 
Money  Received. 

IMPROVEMENTS— 

By  occupying  tenant,  credit  for  cost,  see  Partition  ;  Tenancy  in 
Common. 

INDUSTRIAL  BOARD— 

See  Master  and  Servant  31,  41,  43-48. 

INFERENCES— 

Malice,  when  inferred,  see  Damages  3. 

Findings,  ultimate  facts,  see  Appeal  97;  Navigable  Waters  10. 

Inference  of  fraud,  see  Fraud  4. 

Right  of  court,  see  Trial  5. 

INJUNCTION— 

See  Navigable  Waters  4-7. 

1.  Action  Injunction  Bond. — Accrual  of  Right. — No  right  of  ac- 
tion accrues  upon  an  injunction  bond  until  the  court  has  finally 
decided  that  plaintiff  was  not  entitled  to  the  injunction,  or  until 
something  occurs  equivalent  to  such  a  decision. 

Gubbins  v.  Delaney,  65, 71  (1) . 

2.  Liability  on  Injunction  Bond. — Voluntary  Dismissal  of  Ac- 
tion.— The  voluntary  and  unconditional  dismissal  by  the  plain- 
tiff of  a  suit  for  an  injunction  is  equivalent  to  a  judicial  de- 
termination that  the  proceeding  was  wrongful,  since  thereby  the 
plaintiff  is  held  to  have  confessed  that  he  was  not  entitled  to 
the  equitable  relief  sought.  Gubbins  V.  Delaney,  65, 71  (2). 

3.  Liability  on  Injunction  Bond. — Dismissal  of  Action  by  Agree- 
ment.— When  the  dismissal  of  a  suit  for  an  injunction  is  by  an 
amicable  and  voluntary  agreement  of  the  parties,  it  is  not  a 
confession  by  the  plaintiff  that  he  had  no  right  to  the  injunction 
granted,  and  does  not  operate  as  a  judgment  to  that  effect. 

Gubbins  V.  Delaney,  65, 71  (3 ) . 

4.  Liability  on  Injunction  Bond. — Dissolution  of  Restraining 
Order. — Where,  in  a  suit  between  partners  for  an  injunction, 
an  order  upon  defendant  and  his  depository  restraining  him 
from  disposing  of  the  deposit  and  the  depository  from  paying 
such  money  to  him  or  his  order  was  superseded  by  an  agree- 
ment between  the  parties  for  a  receivership,  so  that  the  court 
was  not  required  to,  and  did  not,  determine  whether  the  pro- 
curing of  the  restraining  order  was  wrongful  or  unjustifiable, 
and  the  final  order  of  the  court  formally  decreeing  the  dissolu- 
tion of  the  restraining  order  was  but  in  recognition  of  what  had 
been  accomplished  by  agreement,  defendant  in  the  main  action 
could  not  recover  damages  on  the  injunction  bond. 

Gubbins  v.  Delaney,  65, 72  (4) . 

5.  Mandatory. — Discretion  of  Court. — While  the  principles  and 
rules  of  equity,  including  those  concerning  laches,  are  to  be  in- 
voked in  an  action  for  a  mandatory  injunction  to  compel  the  re- 
moval of  obstructions  from  the  bed  of  a  navigable  river,  there  is 
considerable  latitude  within  which  each  case  must  be  deter- 
mined by  its  particular  facts,  and  the  granting  or  refusal  of 
an  injunction  rests  in  the  sound  discretion  of  the  court. 

Bissell  Chilled  Plow  Works  V.  South  Bend  Mfg.  Co.,  1, 26  (11) . 
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INNOCENT  PURCHASER— 

See  Fraudulent  Conveyances;  Vendor  and  Purchaser  13. 

INSTRUCTIONS— 

See  Trial. 

Review  of,  see  Appeal  30,  59,  71-73,  106-110. 

INSURANCE— 

• 

1.  Application. — Necessity  of  Acceptance. — Generally  an  appli- 
cation for  insurance  constitutes  merely  a  proposition  to  obtain 
insurance  and  does  not  become  a  contract  binding  on  the  parties 
until  accepted  by  the  insurance  company. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 195  (1 ) . 

2.  Construction  of  Policy. — Where  an  insurance  policy  is  so 
drawn  as  to  be  fairly  susceptible  of  two  different  constructions, 
the  construction  most  favorable  to  the  insured  will  be  adopted. 

German  Baptist,  etc.,  Assn.  v.  Conner,  293, 300  (2) . 

3.  Contracts. — Construction. — In  construing1  a  contract  of  insur- 
ance all  the  provisions  of  the  instruments  or  laws  which  form 
any  part  of  the  contract  should  be  considered,  and,  if  possible, 
effect  should  be  given  to  all  of  such  provisions. 

Wagner  v.  Supreme  Lodge,  etc.,  510, 523  (4) . 

4.  Contract^ — Estoppel  to  Deny. — Retention  of  Premium. — 
Where  a  live  stock  insurance  company,  within  a  reasonable 
time  after  the  receipt  of  an  application  for  insurance  on  a 
horse,  informed  the  applicant  that  his  policy  had  not  been  re- 
jected, but  retained  the  premium  paid,  the  applicant  was  in  pos- 
session of  all  the  facts  and  could  not  have  been  misled  or  de- 
ceived to  his  injury,  so  that  the  insurer  was  not  estopped  to 
deny  that  a  contract  was  made,  nor  were  the  circumstances 
sufficient  to  show  a  parol  or  other  contract  of  insurance. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 198  (5) . 

5.  Contract. — Requisites. — To  constitute  a  contract  of  insurance, 
either  written  or  parol,  the  parties  must  agree  upon  the  sub- 
ject-matter, the  risk  insured  against,  the  amount,  the  duration 
of  the  risk  and  the  premium. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 197  (4) . 

6.  Contract. — Requisites. — Unless  it  is  prohibited  by  statute  or 
it  is  stipulated  that  the  insurance  shall  not  take  effect  until  the 
delivery  of  the  policy,  or  compliance  with  some  other  stipulated 
conditions,  there  may  be  a  binding  contract  of  insurance  on  the 
acceptance  by  the  company  of  the  application,  without  the  issu- 
ance of  a  policy,  but  in  such  a  case  there  must  be  a  complete 
and  final  agreement  by  the  parties  as  to  all  the  essential  ele- 
ments of  the  contract,  either  by  express  stipulation  or  by  fair 
and  reasonable  intendment  from  the  facts  and  surrounding  cir- 
cumstances. Live  Stock  Ins.  Co.  v.  Stickler,  191, 196  (2) . 

7.  Parol  Contract. — Validity. — Contracts  of  insurance  may  rest 
in  parol  in  the  absence  of  a  statutory  prohibition. 

Live  Stock  Ins.  Co.  V.  Stickler,  191, 196  (3) . 

8.  Formation  of  Contract. — Retention  of  Premium. — Delay  in 
Acting  upon  Application. — The  receipt  of  the  premium  by  the 
insurer  does  not  necessarily  show  an  acceptance  of  an  applies,- 
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tion  for  insurance,  nor  does  mere  delay  or  inaction  in  acting 
upon  an  application  amount  to  an  acceptance  thereof. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 200  (8) . 

9.  Formation  of  Contract. — Acceptance  of  Proposal. — The  ac- 
ceptance of  a  proposal  for  insurance  must  be  evidenced  by  some 
act  that  binds  the  party  accepting,  but  any  appropriate  act 
which  accepts  the  terms  as  they  were  intended  to  be  accepted, 
so  as  to  bind  the  insurer,  is  sufficient  to  show  the  concurrence  of 
the  parties.  Live  Stock  Ins.  Co.  v.  Stickler,  191, 199  (7) . 

10.  Fire  Policy. — Forfeiture. — Notice. — A  provision  in  an  in- 
surance policy  that  the  policy  should  be  void  if  any  of  the  con- 
ditions were  broken  merely  renders  the  policy  voidable  at  the 
option  of  the  insurer,  and  to  avoid  the  policy  the  insurer  is  re- 
quired to  give  prompt  notice  of  its  election  to  declare  a  for- 
feiture and  to  return  all  of  the  unearned  premium. 

Caledonian  Ins.  Co.  v.  Indiana  Reduction  Co.,  566, 568  (1) . 

11.  Fire  Policy. — Forfeiture. — Waiver. — The  failure  of  the  in- 
surer to  return  the  unearned  premium  and  to  notify  the  insured 
of  its  intention  to  avoid  the  policy  within  a  reasonable  time 
after  learning  of  a  breach  of  a  condition  waives  such  breach. 

Caledonian  Ins.  Co.  v.  Indiana  Reduction  Co.,  566, 568  (2) . 

12.  Fire  Policy. — Forfeiture. — Waiver. — Return  of  Premium, 
— "Reasonable  Time.  — Where  an  insurer  knew,  or  should  have 
known,  that  the  insured  used  gasoline  on  its  premises,  in  viola- 
tion of  a  condition  in  the  policy,  at  the  time  the  policy  was  is- 
sued, but  did  not  offer  to  return  the  premium  until  more  than 
two  years  after  a  fire,  the  prohibition  against  the  use  of  gas- 
oline was  waived  by  failure  to  return  the  premium  within  a  rea- 
sonable time. 

Caledonian  Ins.  Co.  v.  Indiana  Reduction  Co.,  566, 568  (3) . 

13.  Fire  Policy. — Action. — Waiver  of  Proof  of  Loss. — Burden  of 
Proof. — Where,  in  an  action  to  recover  on  a  fire  insurance  pol- 
icy, the  insured  relied  on  a  waiver  of  a  provision  requiring 
proof  of  loss  to  be  made  within  sixty  days,  proof  by  the  insured 
of  the  alleged  waiver  was  necessary  to  a  recovery. 

Aetna  Ins.  Co.  v.  Jones,  251, 257  (7) . 

14.  Fire  Policy. — Proof  of  Loss. — Waiver  by  Insurer. — As  the 
provision  in  a  fire  insurance  policy  requiring  proof  of  loss  to 
be  made  within  sixty  days  after  the  fire  is  for  the  benefit  of 
the  insurer,  such  provision  may  be  waived  by  it. 

Aetna  Ins.  Co.  v.  Jones,  251, 257  (8) . 

15.  Fire  Policy. — Loss  by  Explosion. — Exception  in  Policy. — 
Liability. — Where  a  policy  of  fire  insurance  contains  a  provision 
absolving  the  insurer  from  liability  for  loss  by  explosion,  the 
insurer  is  liable  for  loss  occasioned  by  the  fire,  if  any,  resulting 
from  the  explosion. 

German  Baptist,  etc>  Assn.  v.  Conner,  293, 300  (3) . 

16.  Fire  Policy. — Construction. — Damage  from  Explosion. — Li- 
ability.— Where  a  policy  of  fire  insurance  stipulates  for  indem- 
nity for  loss  by  fire  generally  and  contains  no  provision  ex- 
empting the  insurer  from  liability  for  loss  by  explosion,  the  in- 
surer is  liable  for  damage  resulting  from  an  explosion,  so  that 
a  fire  insurance  company  is  liable  on  a  policy  insuring  against 
losses  by  "fire  or  lightning"  where  the  assured's  property  was 
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damaged  by  the  explosion  of  acetylene  gas  which  escaped  and 
was  ignited  by  fire  in  a  stove. 

German  Baptist,  etc.,  Assn.  v.  Conner,  293, 299, 300  (1 ) . 

17.  Fire  Policy. — Action. — Waiver  of  Proof  of  Loss. — Evidence. 
— Sufficiency.— In  an  action  to  recover  on  a  fire  insurance  pol- 
icy, evidence  showing  that  the  insurer,  having  been  notified  of 
the  fire,  investigated  the  loss  without  the  insured's  knowledge 
within  the  time  required  of  insured  to  make  proof  of  loss,  but 
refused  to  accept  such  proof  of  loss  after  the  expiration  of  the 
stipulated  time,  nothing  having  been  done  by  the  insurer  to  de- 
ceive or  mislead  the  insured,  is  insufficient  to  establish  a  waiver 
of  the  proof  of  loss  within  the  time  required  by  the  policy. 

Aetna  Ins.  Co.  v.  Jones,  251, 258  (9) . 

18.  Fire  Policy. — Waiver  of  Proof  of  Loss. — Silence  of  Insurer. 
— The  mere  silence  of  an  insurer,  even  with  notice  of  the  loss, 
and  failure  to  require  the  insured  to  comply  with  the  conditions 
as  to  proof  will  not  constitute  a  waiver  thereof. 

Aetna  Ins.  Co.  V.  Jones,  251, 259  (11). 

19.  Fire  Policy. — Proof  of  Loss. — Waiver. — A  fire  insurance 
company's  mere  investigation  of  a  loss  for  its  own  satisfaction 
would  not  of  itself  constitute  a  waiver  of  insured's  breach  of  a 
stipulation  requiring  a  detailed  statement  and  proof  of  loss 
under  oath.  Aetna  Ins.  Co.  v.  Jones,  251, 259  (12). 

20.  Fire  Policy. — Waiver  of  Conditions. — Proof. — Although 
slight  evidence  is  sufficient  to  establish  a  waiver  of  a  provision 
in  a  fire  insurance  policy  requiring  proof  of  loss  to  be  made 
within  a  stipulated  time,  yet  the  acts  relied  on  as  constituting  a 
waiver  should  be  such  as  are  reasonably  calculated  to  make  the 
insured  believe  that  a  compliance  on  his  part  with  the  stipula- 
tions concerning  the  mode  of  proof  of  loss  is  not  desired,  and 
that  it  would  be  of  no  effect  if  observed  by  him. 

Aetna  Ins.  Co.w.  Jones,  251, 259  (10) . 

21.  Proof  of  Loss. — Failure  to  Object. — Conclusiveness. — Stat- 
ute.— In  an  action  on  a  fire  insurance  policy,  where  the  policy 
and  proof  of  loss,  as  required  by  the  terms  of  the  policy  and  by 
§4622g  Burns  1914,  Acts  1911  p.  525,  were  introduced  in  evi- 
dence without  objection  by  defendant  insurance  company,  nor 
was  objection  made  to  the  proofs  of  loss  furnished,  defendant 
must  be  held  to  have  assented  to  the  amount  of  loss  as  set  forth 
in  such  proofs  as  the  true  statement  of  the  loss  sustained. 

Caledonian  Ins.  Co.  v.  Indiana  Reduction  Co.,  566, 569  (4) . 

22.  Designation  of  Beneficiary. — Dependence. — While  depend- 
ence, as  used  in  a  by-law  of  a  fraternal  insurance  association 
providing  that  one  applying  for  insurance  shall  state  in  his  ap- 
plication the  dependence  of  the  person  designated  as  benefi- 
ciary, cannot  rest  on  purely  voluntary  or  charitable  impulse, 
it  is  not  confined  to  strict  legal  grounds,  but  may  rest  on  moral 
or*equitable  grounds  as  well. 

Fuller  v.  Supreme  Council,  etc.,  49, 61  (2) . 

23.  Fraternal  Insurance. — Action. — Complaint. — Sufficiency. — In 
an  action  on  a  fraternal  insurance  certificate,  although  the 
averments  of  the  complaint  were  insufficient  to  show  that  there 
was  no  necessity  for  raising  the  assessment  rates,  allegations 
that  such  assessment  unjustly  discriminated  against  the  older 
members  in  favor  of  younger  members,  that  the  cost  and  ex- 
pense incident  to  the  business  did  not  depend  on  the  age  of  the 
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policyholders,  and  also  averments  showing  the  actual  net  cost  of 
insurance  according"  to  experience  tables  and  a  showing  of  the 
percentage  of  increase  at  different  ages  from  which  it  ap- 
peared that  at  the  age  of  thirty  the  increase  under  the  new 
rate  was  240  per  cent,  and  that  at  the  age  of  fifty-seven  it  was 
459  per  cent.,  show  that  the  rates  adopted  were  inequitable  and 
unjustly  discriminated  against  the  older  members,  so  that  it 
appears  from  the  averments  that  such  assessments  were  not 
binding  upon  the  insured,  and  proof  of  the  facts  alleged  will 
entitle  the  beneficiaries  to  a  recovery  under  the  certificate. 

Wagner  v.  Supreme  Lodge,  etc.,  510, 527  (9) . 

24.  Fraternal. — Action  on  Benefit  Certificate. — By-Laws. — In  an 
action  on  a  benefit  certificate  issued  by  a  fraternal  insurance 
association,  defendant  association  may  invoke  a  provision  of  its 
by-laws  against  the  beneficiary  named  in  the  certificate,  but 
this  right  cannot  be  asserted  against  such  named  beneficiary 
in  an  action  by  a  contesting  beneficiary. 

Fuller  v.  Supreme  Council,  etc.,  49, 63  (5) . 

25.  Fraternal  •  Insurance. — Assessments. — Increase. — Validity. — 
If,  in  order  to  meet  obligations  in  full  on  its  benefit  certificates 
and  to  carry  out  the  purposes  of  the  society,  it  becomes  neces- 
sary for  the  society  to  increase  the  assessments  of  members,  and 
the  rates  adopted  are  otherwise  reasonable  and  equitable,  they 
will  not  be  rendered  invalid  because  of  a  provision  in  the  certif- 
icates limiting  the  amount  due  the  beneficiaries,  in  certain  des- 
ignated contingencies,  to  the  sum  produced  by  one  assessment 
of  each  member  of  the  insured's  class* 

Wagner  v.  Supreme  Lodge,  etc.,  510, 524  (5) . 

26.  Fraternal. — Action  on  Benefit  Certificate. — Dependency. — 
Burden  of  Proof. — Where,  in  an  action  on  a  benefit  certificate 
issued  by  a  fraternal  insurance  association,  defendant  associa- 
tion admitted  liability  and  requested  the  court  to  designate  the 
proper  beneficiary  under  the  by-laws  providing  that,  until  the 
applicant  designate  the  beneficiary  in  accordance  with  such  by- 
laws, no  person  could  be  recognized  as  such,  and  that  each  ap- 
plicant shall  enter  on  his  application  the  name,  residence  and 
relationship  or  dependence  of  the  beneficiary,  and  plaintiff  was 
designated  in  the  application  as  a  beneficiary  and  described  as 
bearing  the  relationship  of  cousin  in  the  first  degree  of  the  in- 
sured, evidence  by  defendant  showing  that  plaintiff  was  in  no 
way  related  to  deceased  and  that  the  by-laws  further  provided 
that  she  could  not  recover  on  the  certificate  as  a  dependent 
without  such  proof  of  dependency  as  would  be  satisfactory  to 
certain  officers  of  the  association,  destroyed  the  prima  facie  case 
made  by  plaintiff  by  the  introduction  of  her  certificate,  and 
placed  upon  her  that  burden  of  proving  that  she  was  decedent's 
dependent.  Fuller  v.  Supreme  Council,  etc.,  49, 62,  64  (4) . 

27.  Fraternal.  —  Benefit  Certificate. — Dependency. — Proof. — In 
an  action  on  a  benefit  certificate  issued  by  a  fraternal  insurance 
association,  the  by-laws  of  which  provided  that  benefits  could  be 
made  payable  to  a  person  dependent  upon  the  member  for 
maintenance,  proof  by  defendant  association  that  plaintiff  was 
not  related  to  deceased  and  was  not  living  with  him  at  the 
time  of  his  decease  made  a  prima  facie  case  of  non-dependence. 

Fuller  v.  Supreme  Council,  etc.,  49, 61  (3) . 
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28.  Fraternal  Benefit  Insurance. — Assessments, — Bight  to  In- 
crease.— Although  a  fraternal  benefit  society  has  the  power  to 
make  such  increase  in  rates  as  is  reasonably  necessary  to  enable 
it  to  meet  its  obligations  to  members  holding  certificates  of  in- 
surance, it  is  not  authorized  to  enact  laws  by  which  it  adopts 
rates  of  assessment  that  are  unnecessary  to  carry  out  the  ob- 
jects of  the  society,  or  which  are  inequitable,  or  which  un- 
justly discriminate  against  some  of  the  members  of  the  so- 
ciety, and  where  rates  are  adopted  that  are  unnecessary  or 
inequitable,  they  are  invalid  and  unenforceable  as  exceeding 
the  reserved  powers  of  the  association. 

Wagner  v.  Supreme  Lodge,  etc,  510, 521  (3) . 

29.  Fraternal  Insurance. — Action  on  Policy. — Complaint. — Is- 
sues.— In  an  action  on  a  fraternal  benefit  society's  certificate  of 
insurance,  allegations  in  the  complaint  that  increased  assess- 
ment rates  were  unreasonable,  arbitrary,  illegal  and  void,  that 
they  unjustly  discriminated  against  the  older  members  in  favor 
of  the  younger  members  as  to  the  cost  of  conducting  the  so- 
ciety, that  the  cost  and  expense  incident  to  the  society's  busi- 
ness does  not  depend  on  the  age  of  the  policyholder,  and  also 
showing  the  actual  net  cost  of  insurance  at  different  ages  ac- 
cording to  the  American  experience  tables  of  mortality  and 
further  tables  in  support  of  averments  that  the  increased  as- 
sessments were  inequitable,  sufficiently  present  the  issue  of  the 
reasonableness  of  the  increase  in  assessments  and  their  fair- 
ness as  between  members  of  different  ages. 

Wagner  y.  Supreme  Lodge,  etc.,  510, 520  (2) . 

30.  Fraternal  Benefit  Insurance. — Assessments. — Right  to  In- 
crease.— Generally,  a  fraternal  benefit  society,  whose  laws  or 
the  contracts  entered  into  by  its  members  obligate  them  to  con- 
form to  existing  laws  and  regulations  and  to  those  that  may 
hereafter  be  duly  adopted,  may  raise  the  assessments  of  its 
members  if  the  increase  is  equitable  and  necessary  to  meet  the 
obligations  of  the  society  and  carry  out  the  purposes  of  the  or- 
ganization. Wagner  v.  Supreme  Lodge,  etc.,  510, 519  (1) . 

31.  Fraternal  Insurance. — Increased  Assessments. — Refusal  to 
Pay. — Tender  of  Old  Assessment. — Sufficiency. — Where  the  in- 
sured under  a  fraternal  insurance  certificate  was  notified  by  the 
society  that  nothing  but  a  compliance  with  a  demand  for  an 
increased  assessment,  claimed  by  insured  to  be  illegal  and  void, 
would  be  deemed  performance,  the  society  cannot  complain  that 
it  did  not  receive  the  old  assessment,  and  the  offer  of  the  in- 
sured to  pay  the  old  assessment  or  to  allow  the  necessary  de- 
duction from  the  amount  due  to  cover  all  unpaid  assessments, 
with  interest,  is  sufficient  to  keep  the  policy  alive  and  prevent 
a  forfeiture  of  the  insurance  if  the  beneficiaries  are  otherwise 
entitled  to  recover  on  the  policy. 

Wagner  v.  Supreme  Lodge,  etc.,  510, 526  (7) . 

32.  Fraternal  Insurance. — Tender  of  Assessments.— Necessity. 
— Where  the  holder  of  a  fraternal  insurance  certificate  was 
notified  by  the  society  that  nothing  but  compliance  with  an  in- 
creased assessment,  claimed  to  be  illegal  and  void,  would  be 
deemed  performance  and  that  nothing  less  would  be  received, 
the  insured  was  excused  from  tendering  the  premium  since  the 
law  does  not  require  the  doing  of  a  useless  and  unnecessary 
thing.  Wagner  v.  Supreme  Lodge,  etc.,  510, 525  (6) . 
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33.  Fraternal  Insurance. — Questions  of  Law. — Reasonableness  of 
a  By-law. — The  reasonableness  of  a  by-Jaw,  rule  or  regulation 
of  a  mutual  benefit  association  or  of  a  corporation  is  a  pure 
question  of  law  when  the  facts  are  undisputed,  and  where  the 
question  arises  on  a  pleading  in  an  action  on  a  fraternal  in- 
surance certificate,  the  court  will  consider  all  the  facts  alleged 
together  with  such  reasonable  inferences  as  may  be  drawn 
therefrom  when  fairly  construed. 

Wagner  v.  Supreme  Lodge,  etc.,  510, 526  (8) . 

34.  Life  Insurance. — Policy. — Construction. — Suicide. — The  pro- 
vision in  a  life  insurance  policy  respecting  the  death  of  the 
insured  by  his  own  hand  or  act  means  death  by  suicide. 

North  American  Union  v.  Oleske,  435, 438  (1) . 

35.  Life  Insurance. — Action  on  Policy. — Instruction. — Where  a 
life  insurance  policy  limited  liability  in  case  of  suicide  to  the 
amount  of  premiums  paid,  less  any  amount  paid  to  the  insured 
by  the  company,  a  requested  instruction  that,  if  the  insured  had 
committed  suicide,  plaintiff  could  not  recover,  was  properly  re- 
fused, since  there  might  be  a  recovery  in  some  amount  even 
though  insured  committed  suicide. 

North  American  Union  v.  Oleske,  435, 438  (2) . 

36.  Life  Policy. — Suicide  Clause. — Enforcement. — Provisions  of 
life  insurance  policies  excepting  death  by  suicide  from  the  risk 
are  sustained  by  the  courts,  and  such  provisions,  even  though 
excluding  liability  for  self-destruction  whether  committed  by 
the  insured  while  sane  or  insane,  are  generally  enforced. 

North  American  Union  v.  Oleske,  435, 438  (3) . 

37.  Life  Insurance. — Policy. — Suicide. — Burden  of  Proof. — The 
presumption  is  against  suicide,  and  on  that  issue  the  burden  of 
proof  is  Qn  the  party  asserting  it. 

North  American  Union  v.  Oleske,  435, 440  (5) . 

38.  Live  Stock  Insurance. — Action  on  Policy. — Burden  of  Proof. 
Findings. — Failure  to  Find. — Effect. — In  an  action  to  recover 
insurance  for  the  death  of  a  horse,  the  burden  was  on  plaintiff 
to  show  that  he  was  the  owner  of  the  horse  at  the  time  of  its 
death,  and  the  failure  of  the  court  to  make  such  a  finding  was 
equivalent  to  a  finding  against  the  plaintiff  as  to  such  fact. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 202  ( 11 ) . 

39.  Live  Stock  Insurance. — Action  on  Policy. — Findings. — Fail- 
ure to  Find  Ownership  of  Property  Insured. — In  an  action  on 
an  alleged  contract  of  insurance  to  recover  for  the  death  of  a 
horse,  plaintiff  was  not  entitled  to  a  judgment  in  the  absence  of 
a  finding  that  he  was  the  owner  of  the  horse  at  the  time  of  its 
death,  where  such  fact  was  material  under  the  averments  of 
the  complaint. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 202  (10) . 

40.  Live  Stock  Insurance. — Action. — Complaint. — Sufficiency. — 
Where,  in  an  action  against  a  live  stock  insurance  company  to 
recover  on  an  illegal  contract  of  insurance,  the  complaint  al- 
leged that  plaintiff  made  an  application  for  insurance  on  a 
horse  and  paid  the  premium  in  June,  that  immediately  after  a 
meeting  of  defendant's  board  of  directors  in  July  plaintiff  was 
informed  that  his  application  was  not  rejected  and  that  the 
company  retained  the  premium  until  the  filing  of  the  suit  in 
September,  following  the  death  of  the  horse  in  the  latter  part 
of  July,  there  being  no  averments  showing  that  it  was  the  duty 
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of  the  directors  to  act  upon  the  application  at  any  particular 
time  or  that  the  delay  in  so  doing  was  unreasonable,  the  facts 
alleged  are  insufficient  to  show  the  existence  of  a  valid  contract 
of  insurance  or  that  the  insurer  was  estopped  to  deny  that 
it  had  accepted  the  application. 

Live  Stock  Ins.  Co.  v.  Stickler,  191, 201  (9) . 

41.  Workmen9 8  Compensation  Insurance. — Contract. — Construc- 
tion.— A  carrier  of  compensation  insurance  contracts  with  ref- 
erence to  all  the  provisions  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  and  is  bound  by  the  spirit  and  purpose 
of  the  law  as  well  as  by  the  letter  of  the  act. 

In  re  Kelley,  594, 601  (3) . 

INTENTION— 

See  Contracts  5;  Fraud  7;  Wills  9, 10. 

INTERMEDIATE  COURT&- 

See  Appeal  88. 

INTERROGATORIES— 

See  Trial  13. 

Special,  review,  see  Appeal  104, 105;  Death  3;  Master  and  Serv- 
ant 3,  13,  16;  Railroads  2. 

JUDGES— 

See  Courts. 

JUDGMENT 

Collateral  attack,  see  COURTS  8. 

Final,  review,  see  Appeal  6. 

Modified,  perfection  of  appeal,  see  Appeal  17, 18. 

Unauthorized,  motion  to  modify,  necessity  for  to  present  error, 
see  Appeal  79. 

Motion  to  modify,  review,  see  Appeal  82;  New  Trial  6. 

Presumption  on  appeal,  see  Appeal  89,  91. 

Of  board  of  county  commissioners,  collateral  attack,  complaint, 
sufficiency,  see  Highways  4. 

Absence  of  judgment,  liability  for  costs,  see  Costs  2. 

Collateral  attack,  jurisdiction  of  subject-matter  determined  by 
pleadings,  see  Courts  3. 

1.  Action  in  Tort. — Error  in  Assessment  of  Recovery. — Error  in 
the  assessment  of  the  amount  of  recovery  is  not  proper  ground 
for  a  motion  for  a  new  trial  in  a  case  sounding  in  tort. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 245  (4) . 

2.  Motion  in  Arrest  of  Judgment. — Time  for  Filing. — A  motion 
in  arrest  of  judgment,  to  be  available,  must  be  filed  before  the 
rendition   of  judgment.  Godwin  v.  DeMotte,  394,406  (11). 

3.  Motion  to  Modify. — A  motion  to  modify  the  findings  and  judg- 
ment and  decree,  being  dual  in  form,  was  properly  overruled,  if 
either  of  the  requests  should  have  been  denied. 

Overbay  v.  Fisher,  44, 48  (2 ) . 

4.  Motion  to  Modify. — Requisites. — A  motion  to  modify  a  judg- 
ment which  does  not  indicate  in  what  respect  or  to  what  extent 
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it  should  be  modified  is  insufficient  to  entitle  the  complaining 
party  to  any  relief.    Queen  Coal,  etc.,  Co.  v.  Epple,  235, 244  (2) . , 

5.  Motion  to  Vacate. — Requisites. — Statute. — A  motion  to  vacate 
and  set  aside  a  judgment  for  insufficiency  of  evidence  and  be- 
cause it  is  contrary  to  law  is  improper,  as  the  relief  sought 
must  be  obtained  under  §585,  cl.  6,  Burns  1914,  §559  R.  S.  1889, 
through  the  medium  of  a  motion  for  a  hew  trial. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 244  (3) . 

JURISDICTION— 

See  Appeal  3,  4,  69,  88;  Courts. 

Of  board  of  commissioners,  see  Highways. 

JURY— 

Questions  for,  see  Appeal  99;  Master  and  Servant  10;  Part- 
nership 2,  3;  Railroads  3;  Trial  14. 

Misconduct  of  juror,  impeaching  verdict,  see  New  Trial  2-4. 

JUSTICES  OF  THE  PEACE— 

1.  De  Facto  Acts. — Notice. — Where,  in  a  bastardy  proceeding 
before  a  justice  of  the  peace,  defendant  in  his  special  appear- 
ance made  objection  to  the  jurisdiction  of  the  justice  that  he 
"is  not  now  and  for  many  years  last  past  has  not  been  a  duly 
elected,  qualified  and  acting  justice  of  the  peace,"  the  knowl- 
edge thus  brought  to  the  attention  of  the  refatrix  was  not  suf- 
ficient to  change  the  de  facto  character  of  the  justice's  acts,  al- 
though he  had  previously  accepted  the  incompatible  office  of 
deputy  township  assessor.     Hiday  v.  State,  ex  rel.,  159, 165  (2). 

2.  De  Facto  Officer. — Holding  Office  Under  Color  of  Law. — Ac 
ceptance  of  Incompatible  Office. — Where  a  justice  of  the  peace 
held  and  exercised  his  office  under  color  of  t\tle  of  election,  he 
was,  as  to  the  public  and  third  persons  in  a  proceeding  before 
him,  an  officer  de  facto,  even  though  he  had  subsequent  to  his 
election  accepted  the  incompatible  office  of  deputy  township  as- 
sessor. Hiday  v.  State,  ex  rel.,  159, 166  (3) . 

3.  Objections  to  Sufficiency  of  Complaint  before  Justice. — Failure 
to  Demur. — Effect.— Statute. — The  sufficiency  of  a  complaint  be- 
fore a  justice  of  the  peace  to  state  facts  sufficient  to  constitute 
a  cause  of  action  cannot  be  questioned  for  the  first  time  in  the 
Appellate  Court,  sines  §1745  Burns  1914,  2  R.  S.  1852  p.  449, 
§75,  providing  that,  in  all  cases  not  otherwise  specially  pro- 
vided, proceedings  before  justices  shall  be  governed  by  the  prac- 
tices and  usages  of  circuit  courts  and  the  rules  of  the  com- 
mon law  so  far  as  they  are  in  force  in  this  State,  refers  to  the 
law  at  the  time  the  exigency  arises  to  which  the  law  is  to  be 
applied,  so  that  §348  Burns  1914,  Acts  1911  p.  415,  providing 
that,  if  the  objection  that  the  complaint  does  not  state  a  cause 
of  action  is  not  taken  by  demurrer,  such  objection  is  deemed 
waived,  governs  in  proceedings  before  justices  of  the  peace 
rather  than  the  enactment  upon  the  same  subject-matter  in 
the  Code  of  1852.    Pittsburgh,  etc.,  R.  Co.  v.  James,  456, 458  (1) . 

KNOWLEDGE— 

See  Estoppel  2;  Fraud  1;  Fraudulent  Conveyances. 
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LABOR— 

See  Master  and  Servant. 

LACHES— 

See  Navigable  Waters  1,  7;  Nuisance  1,  3. 

LANDLORD  AND  TENANT— 

1.  Action  for  Possession. — Waiver  of  Forfeiture. — Inconsistency 
of  Evidence. — In  a  landlord's  action  against  a  tenant  to  recover 
possession  for  failure  to  pay  rent  in  advance  as  covenanted  in 
the  lease,  lessee's  testimony  that  he  did  not  pay  his  rent 
promptly  because  he  was  "hard  up"  and  did  not  have  the  money 
was  not  inconsistent  with  the  claim  that  he  had  relied  on  the 
lessor's  representations  that  a  forfeiture  would  not  be  claimed 
for  failure  to  pay  rent  at  maturity. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 622  (10). 

2.  Action  for  Possession. — Breach  of  Covenant  to  Pay  Rent. — 
Acceptance  of  Rent. — Waiver  of  Forfeiture. — In  a  landlord's  ac- 
tion against  a  tenant  to  recover  possession  for  failure  to  pay 
rent  in  advance  as  covenanted  in  the  lease,  where  the  evidence 
shows  that  practically  all  instalments  of  rent  were  paid  after 
maturity  and  received  without  complaint  or  objection  by  the 
lessor,  who  assured  the  lessee  that  no  forfeiture  would  be 
claimed,  and  the  tenant  relied  upon  such  assurances,  the  land- 
lord is  estopped  to  claim  a  forfeiture  for  failure  of  the  tenant 
to  pay  the  last  instalment  of  rent  at  the  time  specified  in  the 
lease. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 616,  619  (8). 

3.  Action  for  Possession. — Time  for  Bringing. — Though  a  land- 
lord's action  for  possession  was  brought  only  nine  days  before 
the  expiration  of  the  old  lease  and  the  commencement  of  a  re- 
newal thereof,  the  fact  that  the  possession  recovered  might  be 
brief  could  not  affect  the  right  to  maintain  the  action. 

Whitcomb  V.  Indianapolis  Traction,  etc.,  Co.,  605, 611  (2) . 

4.  Action  to  Recover  Possession. — Judgment. — '-Covenant  for  Re- 
newal of  Lease. — Where  a  covenant  giving  the  right  to  renew 
a  lease,  which  had  been  accepted  by  the  tenant,  was  independ- 
ent of  any  condition  as  to  payment  of  rent  for  the  original 
term,  and  tenancy  under  the  new  lease  had  commenced,  the 
court  could  not  render  a  judgment  allowing  recovery  of  pos- 
session for  default  in  the  payment  of  rent  under  the  old  lease. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 613  (5). 

5.  Lease. — Effect. — A  lease  of  real  estate  ordinarily  is  a  contract 
by  which  the  owner  divests  himself  of  the  possession  and  use 
of  his  property,  for  a  valuable  consideration,  for  a  definite  term, 
at  the  end  of  which  he  has  the  absolute  right  to  re-enter,  con- 
trol and  use  the  property. 

In  re  Aurora  Gaslight,  etc.,  Co.,  690, 698  (3) . 

6.  Lease  and  Option. — Construction. — Though  instruments  trans- 
ferring possession  of  realty  were  designated  as  a  lease  contract 
and  an  option  to  purchase  if  the  real  transaction  was  a  sale  of 
property  and  certain  instalments  under  the  contract  denom- 
inated as  rents  really  represented  a  balance  of  purchase  money, 
the  character  of  the  transaction  cannot  be  changed  by  any 
nomenclature,  form  or  subterfuge  employed  by  the  parties, 
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whether  innocently  or  with  design  to  have  the  transaction'  ap- 
pear to  he  something  other  than  what  it  in  fact  was. 

in  re  Aurora  Gaslight,  etc.,  Co.,  690, 697  (2) . 

7.  Lease. — Renewal. — Forfeiture. — Where  a  covenant  to  renew  a 
lease  is  independent  of  other  covenants  therein  and  is  condi- 
tioned only  on  notice  of  renewal,  a  breach  of  a  covenant  to  pay 
rent  will  not  affect  the  right  to  renewal. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 612  (3). 

8.  Lease. — Right  to  Renewal. — Covenant  to  Pay  Rent. — Con- 
struction.— Where  a  covenant  giving  the  tenant  a  right  to  re- 
new a  lease  was  independent  of  other  covenants,  the  delivery 
by  the  tenant  of  the  stipulated  notice,  which  was  the  sole 
condition  for  renewal,  was  sufficient  to  create  a  new  tenancy, 
regardless  of  the  tenant's  breach  of  the  covenant  for  the  pay- 
ment of  rent. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 613  (4). 

9.  Renewal  of  Lease. — Notice  of  Election. — Requisites  and  Suf- 
ficiency.— Where  a  covenant  in  a  lease  provided  for  a  renewal 
thereof  for  a  new  term,  upon  the  lessee  giving  notice  of  his 
intention  so  to  do,  and  stipulated  that  the  parties  appoint  arbi- 
trators to  determine  the  rental  for  the  new  term  it  the  lessor 
was  unwilling  to  renew  at  the  rental  specified  in  the  covenant, 
the  fact  that  the  tenant  in  the  notice  of  his  election  to  renew 
failed  to  designate  an  arbitrator  did  not  render  the  notice  in- 
effective, as  the  lease  did  not  provide  that  the  arbitrators  be 
appointed  at  the  time  of  the  giving  of  such  notice. 

Whitcomb  V.  Indianapolis  Traction,  etc.,  Co.,  605, 615  (6) . 

10.  Failure  to  Pay  Rent. — Remedies. — Any  remedy  provided  in 
a  lease  for  default  in  payment  of  rent  did  not  deprive  the 
lessor  of  any  statutory  remedy  applicable  under  the  terms 
of  the  lease  in  the  absence  of  an  express  restriction  therein. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 611  (1) . 

11.  Forfeitures. — Forfeitures  are  not  favored  in  law  and,  as  a 
general  rule,  a  forfeiture  will  be  enforced  only  upon  the  clearest 
evidence  that  such  was  the  intention  of  the  parties. 

Whitcomb  v.  Indianapolis  Traction,  etc.,  Co.,  605, 616  (7). 

LAST  CLEAR  CHANCE— 

See  Street  Railroads  2,  6. 

LEASES— 

See  Landlord  and  Tenant;  Vendor  and  Purchaser  7. 

LEGISLATIVE  POWER— 

Recovery  of  costs,  see  Costs  1. 

LIENS— 

See  Mechanics'  Liens;  Vendor  and  Purchaser  15-20. 

Materialmen,  contract  against  filing,  liability,  see  Corporations 
5. 

■ 

On  automobiles,  see  Courts  4;  Livery  Stable  and  Garage  Keep- 
ers. 

Discharge  of,  by  tenant,  see  Tenancy  in  Common. 
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LIFE  INSURANCE— 

See  Insurance. 

LIQUIDATED  DAMAGES— 

See  Assignments;  Damages  6. 

LIVERY  STABLE  AND  GARAGE  KEEPERS— 

1.  Automobiles. — Lien. — Statute. — Construction. — Section  8294a 
Burns  1914,  Acts  1913  p.  764,  providing  that  every  person,  firm, 
or  corporation,  or  others  engaged  in  storing  or  furnishing  sup- 
plies for  or  repairing  an  automobile  or  motor  truck,  or  every 
person,  etc.,  maintaining  automobile  garages,  shall  have  a  lien 
upon  any  automobile  or  motor  truck  stored  for  storage  charges, 
or  charges  for  supplies  for  or  repairs  done  on  such  automobile 
or  trucks,  is,  in  the  main,  merely  declaratory  of  the  common 
law,  under  which  the  word  "lien"  signified  the  right  which  cer- 
tain mechanics  and  artisans  had  to  retain  a  chattel  upon  which 
they  had  performed  labor  or  given  some  particular  care  at  the 
request  of  the  owner,  and  such  statute,  which  adds  to  the  com- 
mon-law lien  for  work  done  a  lien  for  supplies  furnished,  must 
be  interpreted  according  to  common-law  principles. 

V aught  v.  Knue,  467, 470  (1 ) . 

2.  Automobiles. — Lien  for  Repairs  and  Supplies. — Waiver. — Sur- 
render of  Possession. — Statute. — Where  a  garage  owner  volun- 
tarily surrendered  an  automobile  to  its  owner  before  bringing 
an  action  to  foreclose  a  lien  for  repairs  made  on  an  automobile 
and  supplies  furnished,  he  waived  both  the  common-law  right  of 
lien  and  his  right  to  enforce  the  lien  provided  by  §8294a  Burns 
1914,  Acts  1913  p.  764,  since  it  is  essential  that  one  claiming  a 
common-law  lien  or  a  lien  under  the  statute,  which  is  declara- 
tory of  the  common  law,  should  retain  and  hold  an  independent 
and  exclusive  possession  of  the  chattel. 

V aught  v.  Knue,  467, 471  (2) . 
LIVE  STOCK  INSURANCE— 

See  Insurance  38-40. 

LOST  INSTRUMENTS— 

Action  to  establish,  auxiliary  proceeding,  right  of  appeal,  see  Ap- 
peal 2. 

MALICE— 

When  inferred  in  civil  action,  see  Damages  3. 

MANDATORY  INJUNCTION— 

See  Injunction  5. 

MARKETABLE  TITLE— 

See  Vendor  and  Purchaser  9-12. 

MASTER  AND  SERVANT— 

Crossing  accident,  competency  of  employe,  evidence,  see  Rail- 
roads 5. 

1.  Employers9  Liability  Act. — Injury  to  Servant. — Complaint. 
Sufficiency. — Negligence. — As  negligence  is  the  gist  of  all  ac- 

Vol.  64—48 
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tions  maintainable  under  the  Employers9  Liability  Act  (Acts 
1911  p.  145,  §8020a  et  seq.  Burns  1914),  and  the  act  makes 
no  change  respecting  the  burden  of  alleging  negligence  and 
proximate  cause  in  actions  under  the  statute,  the  complaint 
must,  in  terms,  charge  the  negligence  relied  on,  or  facts  must 
be  averred  sufficient  to  compel  the  inference  of  such  negligence 
as  will  constitute  the  proximate  cause  of  the  injuries  sustained. 

Chicago,  etc.,  R.  Co.  V.  Webb,  673, 675  (1). 

2.  Injuries  to  Servant. — Employers*  Liability  Act. — Complaint* 
-Sufficiency. — In  a  servant's  action  against  the  master  for  per- 
sonal injuries,  a  paragraph  of  complaint  alleging  that  defend- 
ant was  engaged  in  a  business  in  this  State  employing  more 
than  five  persons,  that  plaintiff  and  a  fellow  servant  were 
operating  channeling  machines  which  ran  upon  the  same  track, 
and  that  the  latter  negligently  started  his  machine,  thereby 
producing  a  vibration  of  the  track  which  caused  the  servant's 
machine  to  start  suddenly  and  to  run  over  him,  states  a  cause 
of  action  under  §8020a  Burns  1914,  Acts  1911  p.  145,  making 
the  employer  liable  for  his  negligence  or  that  of  his  agents  or 
servants.  Indiana  Quarries  Co.  V.  Lavender,  415, 423  (3)  • 

3.  Injuries  to  Servant. — Action. — Verdict. — Answers  to  Inter- 
rogatories.— In  a  servant's  action  against  the  master,  where 
the  complaint  alleged  defective  machinery  and  appliances, 
answers  to  interrogatories  showing  that  it  was  the  servant's 
duty  to  inspect  his  machine,  but  that  defendant  also  provided 
inspectors  to  inspect  and  keep  the  machines  in  repair  if  plain- 
tiff could  not  do  so,  and  that  one  of  such  inspectors  had  in- 
formed plaintiff  that  his  machine  had  been  fixed  after  it  had 
been  out  of  repair  two  weeks  before  the  accident  causing  the 
injury,  are  not  in  such  conflict  with  a  general  verdict  for  plain- 
tiff as  to  overcome  it  in  view  of  the  Employers'  Liability  Act  of 
1911  (Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914),  concerning 
the  employer's  liability  for  defective  appliances. 

Indiana  Quarries  Co.  v.  Lavender,  412, 425  (6). 

4.  Injuries  to  Servant. — Employers*  Liability  Act. — Complaint. 
— Sufficiency. — In  a  servant's  action  against  the  master  for  per- 
sonal injuries,  where  a  paragraph  of  complaint  alleged  that  de- 
fendant was  a  corporation  engaged  in  a  business  in  this  State 
employing  more  than  five  persons,  that  plaintiff's  injury  was 
sustained  while  in  the  employ  of  defendant,  that  plaintiff  oper- 
ated a  machine,  the  engine  and  gearing  of  which  were  defective 
and  out  of  repair  so  that  when  the  machine  was  stopped  it  did 
not  always  remain  stationary  but  would  sometimes  move  along 
the  track  on  which  it  ran,  and  that  the  injury  was  caused  by 
the  master's  carelessness  in  permitting  the  defective  condition 
to  remain  and  /exist  for  months  prior  to  the  injury,  such  aver- 
ments show  a  cause  of  action  under  §8020a  Burns  1914,  Acts 
1911  p.  145,  making  the  employer  liable  for  his  negligence,  or 
that  of  his  agents,  servants,  etc.,  and  §8020c  Burns  1914,  elim- 
inating the  defense  of  assumption  of  the  risks  of  employment 
for  negligence  of  fellow  servants. 

Indiana  Quarries  Co.  V.  Lavender,  415, 422  (1) . 

5.  Injuries  to  Servant. — Employers*  Liability  Act. — Complaint. 
— Sufficiency. — In  a  servant's  action  against  the  master  for 
persona]  injuries,  a  complaint  alleging  that  defendant  was  en- 
gaged in  a  business  in  this  State  in  which  more  than  five  men 
were  employed,  that  plaintiff,  a  quarry  workman,  had  his  hand 


INDEX.  755 

MASTER  AND  SERVANT— Continued. 

run  over  by  a  channeling  machine  which  he  was  operating,  and 
that,  because  the  master  negligently  failed  to  properly  main- 
tain the  track  upon  which  the  machine  ran,  it  suddenly  started 
and  caused  the  injury,  states  a  cause  of  action  under  §8020a 
Burns  1914,  Acts  1911  p.  145,  making  the  employer  liable  for 
his  negligence  or  that  of  his  agents,  servants,  etc.,  §8020b  Burns 
1914,  eliminating  the  defense  that  dangers  inherent  or  appar- 
ent in  the  employment  contributed  to  the  injury  and  placing 
upon  the  master  the  burden  of  proving  the  employe's  negli- 
gence if  the  servant  was  injured  in  obeying  the  master's  orders, 
and  §8020c  Burns  1914,  abolishing  the  defense  of  assumption 
of  risk  of  the  employment  or  negligence  of  fellow  servants. 

Indiana  Quarries  Co.  v.  Lavender,  412, 422  (2) . 

6.  Injuries  to  Servant. — Instructions. — Contributory  Negligence. 
— Proximate  Cause. — In  a  servant's  action  for  personal  in- 
juries, an  instruction  that  the  master  was  liable  for  his  negli- 
gence, unless  plaintiff  was  guilty  of  such  negligence  as  proxi- 
mately caused  his  injury,  was  not  objectionable  as  requiring 
that  contributory  negligence  be  the  exclusive  cause  of  the  in- 
jury, as  a  proximate  cause  is  not  necessarily  the  sole  cause, 
but  may  be  one  of  several  concurring  causes  which  are  proxi- 
mate. Otter  Creek  Coal  Co.  v.  Archer,  381,  384  ( 1 ) . 

7.  Injuries  to  Servant. — Instructions. — Duty  to  Inspect  Mine. — 
Statute. — Scope. — In  a  mine  worker's  action  for  personal  in- 
juries predicated  upon  the  act  of  1911  (Acts  1911  p.  145,  §8020a 
et  seq.  Burns  1914),  instructions  ignoring  the  provisions  of 
§8580  Burns  1914,  Acts  1905  p.  65,  which  require  inspection  of 
the  mine  and  notice  of  defects  by  the  miner,  are  not  erroneous 
on  that  ground.        Otter  Creek  Coal  Co.  v.  Archer,  381, 385  (2). 

8.  Injuries  to  Servant. — Instructions. — Duty  to  Inspect  Mine. — 
Statute. — Scope. — In  an  action  for  personal  injuries,  where  a 
teamster  in  a  mine  charged  that  the  injury  was  due  to  de- 
fective coal  car  wheels  and  tracks,  the  action  being  predicated 
upon  the  act  of  1911  (Acts  1911  p.  145,  §8020a  et  seq.  Burns 
1914),  instructions  ignoring  the  provisions  of  §8580  Burns  1914, 
Acts  1905  p.  65,  relative  to  the  inspection  of  mines  and  the  re- 
port of  defects  by  employes,  are  not  erroneous  for  that  reason, 
since  that  statute  refers  only  to  dangers  peculiarly  applicable 
to  coal  mines  and  did  not  impose  upon  plaintiff  the  duty  to 
report  such  defects  as  were  relied  on. 

Otter  Creek  Coal  Co.  v.  Archer,  381, 385  (3) . 

9.  Injuries  to  Servant. — Violation  of  Statute. — Contributory 
Negligence. — Where  one  employs  a  "young  person,"  as  defined 
by  §8038  Bums  1914,  Acts  1899,  p.  231,  the  laws  of  the  state 
are  violated,  and  any  injury  sustained  through  such  violation 
is  actionable  negligence  and  contributory  negligence  cannot  be 
interposed  as  a  defense.  [Nickey  v.  Steuder  [1904],  164  Ind. 
189,  and  Brower  v.  Locke  [1903],  31  Ind.  App.  353,  distin- 
guished. Capital  Rattan  Co.  v.  Fancher,  685, 688  (3) . 

10.  Injuries  to  Servant. — Permitting  "Young  Person"  to  Operate 
Elevator.— Question  for  Jury. — On  a  "young  person's"  action 
against  his  employer  for  injuries  received  while  operating  an 
elevator,  evidence  showing  that  plaintiff  operated  the  elevator 
many  times  with  the  employer's  permission,  and  that  the  serv- 
ant was  engaged  in  work  requiring  its  use,  considered  in  con- 
nection with  the  fact  that  it  did  not  appear  that  any  one  was 
regularly  employed  to  operate  the  elevator,  is  sufficient  to  sup- 
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port  the  jury's  finding  that  plaintiff  used  the  elevator  with  de- 
fendant's permission. 

v  Capital  Rattan  Co.  v.  Fancher,  685, 688  (2) . 

11.  Injuries  to  Servant, — "Young  Person"  Operating  Elevator. — 
Complaint.— Sufficiency.— Under  §§8024,  8038  Burns  1914,  Acts 
1899  p.  231,  providing  that  no  young  person  shall  be  employed 
or  permitted  to  operate  an  elevator,  and  defining  the  words 
"young  person"  as  meaning  one  between  the  ages  of  fourteen 
and  eighteen  years,  a  complaint  against  an  employer  for  in- 
juries to  such  a  young  person  need  not  allege  that  defendant 
employed  him  to  operate  the  elevator,  but  it  is  sufficient  where 
it  alleges  that  defendant  permitted  him  to  operate  the  elevato: . 

Capital  Rattan  Co.  V.  Fancher ;  685, 687  ( 1 ) . 

12.  Injury  to  Servant. — Complaint. — Negligence.— ^Proximate 
Cause. — In  a  servant's  action  for  burns  received  while  em- 
ployed as  an  "engine  packer"  in  a  roundhouse,  where  the  com- 
plaint averred  that  it  was  planitiff' s  duty,  pursuant  to  the 
master's  order,  to  melt  grease  from  certain  plates  by  placing 
them  on  top  of  a  stove,  alleged  to  be  dangerous  equipment  in 
that  it  was  not  entirely  enclosed  and  was  not  so  constructed  or 
safely  guarded  as  to  prevent  sparks  from  being  thrown  there- 
from, or  to  keep  employes  from  getting  close  to  it,  and  that, 
while  plaintiff  was  placing  one  of  the  plates  upon  the  stove  in 
the  performance  of  his  duties,  his  clothing  caujrht  fire,  the 
specific  facts  pleaded  do  not  compel  the  presumption  of  negli- 

fence  nor  authorize  the  inference  that  any  act  or  omission  of 
efendant  was  the  proximate  cause  of  the  injury,  and  the  com- 
plaint is  demurrable.    Chicago,  etc.,  R.  Co.  v.  Webb,  673, 676  (2). 

13.  Injuries  to  Servant. — Trial. — Interrogatory  Requiring  Jury 
to  Itemize  Damages. — In  an  action  by  an  infant  for  personal 
injuries,  where  the  issues  presented  no  claim  for  services  from 
the  time  of  the  injury  until  plaintiff  reached  his  majority  and 
the  assessment  of  such  damages  was  not  authorized  by  the  in- 
structions, an  interrogatory  asking  the  jury  whether  their  ver- 
dict included  anything  for  loss  of  time  and  earning  capacity 
until  plaintiff  became  twenty-one  years  of  age,  was  improper 
both  as  being  without  the  issues  and  because  it  asked  the  jury 
to  itemize  the  amounts  entering  into .  a  verdict  in  an  action 
sounding  in  tort,  and  such  interrogatory  and  the  affirmative 
answer  thereto  must  be  treated  as  surplusage. 

Queen  Coal,  etc.,  Uo.  v.  Epple,  235, 245  (5). 

14.  Injuries  to  Servant.  —  Action.  —  Evidence.  —  Sufficiency. — 
Promise  to  Repair. — In  an  action  for  personal  injuries,  the 
jury's  finding  that  defendant  promised  plaintiff  that  he  would 
repair  the  guard  on  the  machine  causing  the  injury  is  sustained 
by  the  evidence,  in  the  absence  of  proof  of  an  express  promise, 
where  the  conduct  and  conversation  -of  the  parties  are  suffi- 
cient to  warrant  the  inference  drawn  by  the  jury. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 249  (11). 

15.  Injuries  to  Servant. — Assumption  of  Risk. — Statutes. — In  an 
action  for  personal  injuries  based  on  the  Employers'  Liability 
Act  of  1911  (Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914), 
where  the  complaint  alleges  facts  showing  that  the  machinery 
causing  the  in  jury  was  unsafe  because  the  cogwheels  were  not 
properly  guarded  and  that  it  was  practicable  to  guard  the  same 
as  required  by  the  Factory  Act  of  1899  (Acts  1899  p.  231, 
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§8029  Burns  1914),  the  defense  of  assumption  of  risk  is  not 
available,  so  that  in  such  action  proof  that  the  master  prom- 
ised to  replace  the  guard  was  unnecessary  to  relieve  the  in- 
jured servant  from  assuming  the  risk  incident  to  the  unguarded 
cogwheels.  Queen  Coal,  etc.,  Co.  v.  EppU,  235, 249  (12) . 

16.  Injuries  .to  Servant. — Action. — Verdict. — Answer  m  to  Inter- 
rogatories.— In  an  action  by  a  mine  employe  for  injuries  sus- 
tained when  his  hand  was  caught  in  the  unguarded  cogwheel  on 

•  a  pump,  where  the  answers  to  special  interrogatories,  while  con- 
tradictory to  some  extent,  show  that  it  was  proper  for  one  of 
plaintiff's  age  and  experience,  with  knowledge  of  the  unguarded 
cogwheels,  to  clean  the  machinery  while  in  motion,  that  he  was 
required  to  do  so,  that  he  did  not  know  and  appreciate  the 
danger  of  his  work,  and  that  he  suggested  that  the  guard 
which  had  become  detached  from  the  machine,  be  repaired  and 
the  foreman  promised  to  have  it  done,  such  answers  do  not  show 
that  plaintiff  was  negligent  and  a  motion  for  judgment  on  the 
interrogatories  notwithstanding  the  general  verdict  for  plaintiff 
was  properly  overruled. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 242  (1) . 

17.  Workmen's  Compensation  Act. — Construction. — Workmen's 
compensation  acts  are  construed  liberally  in  favor  of  the  em- 
ploye. In  re  Loper,  571, 579  (4) . 

18.  Workmen's  Compensation  Act — Construction. — The  words 
"by  accident  arising  out  of  and  in  course  of  employment,"  as 
used  in  workmen's  compensation  acts,  should  be  given  a  broad 
and  liberal  construction  in  order  that  the  humane  purpose  of 
such  enactments  may  be  realized. 

Holland,  etc.,  Sugar  Co.  v.  Shraluka,  545, 548  (2) . 

19.  Workmen's  Compensation  Act. — Construction. — The  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  should  be  liberally 
construed  to  promote  the  ends  intended  to  be  secured  by  its 
enactment,  and  effect  should  be  given  to  all  parts  of  the  statute, 
when  possible,  in  harmony  with  the  spirit  and  purpose  of  the 
whole  act.  In  re  Kelley,  594, 598  ( 2 ) . 

20.'  Workmen's  Compensation  Act. — Action  for  an  Award. — 
Burden  of  Proof. — Under  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392),  in  an  action  for  an  award  the  burden  is 
on  the  plaintiff  to  prove  that  his  injuries  were  caused  by  an 
accident  arising  out  of  and  in  the  course  of  the  employment. 

Union  Sanitary  Mfg.  Co.  v.  Davis,  227, 231  (2) . 

21.  Workmen's  Compensation  Act. — Right  to  an  Award. — In- 
juries Sustained  in  an  Assault  by  Fellow  Servant. — Where 
plaintiff,  a  moulder,  was  assaulted  during  a  quarrel  over  the 
non-repair  of  his  metal  ladle  with  a  fellow  servant,  whose 
duties  did  not  include  such  repair  work,  the  injury  was  not  one 
arising  out  of  the  employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392. 

Union  Sanitary  Mfg.  Co.  v.  Davis,  227, 231  (3) . 

22.  Workmen's  Compensation  Act. — Right  to  Compensation.— 
To  entitle  a  workman  to  an  award  of  compensation  under  the 
Workmen's  Compensation  Act,  his  injuries  must  result  from  an 
accident  arising  out  of  and  in  the  course  of  the  employment. 

Holland,  etc.,  Sugar  Co.  v.  Shraluka,  545, 547  (1 ) . 

23.  Workmen's  Compensation  Act. — Right  to  Compensation. — 
To  entitle  an  injured  workman  to  compensation  under  the  Work- 
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men's  Compensation  Act,  Acts  1915  p.  392,  the  existence  of  a 
duty  and  its  breach  resulting  in  injury  to  the  workman,  is  not 
necessary,  the  test  of  the  right  to  compensation  being  whether 
the  injury  resulted  from  some  peril  incident  to  the  employ- 
ment and  whether  the  cause  of  the  injury,  although  not  fore- 
seen, may  reasonably  be  deduced  from  the  circumstances  pecu- 
liar to  the  place  and  under  which  the  workman  was  required 
to  perform  his  labors.  In  re  Loper,  571, 576  (3). 

24.  Workmen's  Compensation  Act. — Average  Weekly  Wage. — 
Question  of  Fact. — Where,  in  an  action  for  an  award  under 
the  Workmen's  Compensation  Act  (Acts  1915  n.  392),  the  evi- 
dence that  the  injured  employe  worked  intermittently  in  posi- 
tions paying  different  rates  of  wages,  the  determination  of  the 
employe's  average  weekly  wage  was  purely  a  question  of  fact 
for  the  Industrial  Board  and  its  finding  thereon  was  conclusive. 

Interstate  Iron,  etc.,  Co.  v.  Szot,  173, 176  (3). 

25.  Workmen's  Compensation  Act. — Questions  of  Fact. — Finding 
of  Industrial  Board. — Conclusiveness. — The   determination  of 

Questions  of  fact  by  the  Industrial  Board  is  conclusive,  and  the 
Lppellate  Court,  upon  the  certification  of  a  question  of  law,  is 
only  warranted  in  deciding  that  a  certain  inference  may  or  may 
not  reasonably  be  drawn  from  the  facts  stated. 

In  re  Meyers,  602, 604  (2) . 

26.  Workmen's  Compensation  Act. — Average  Weekly  Wage. — 
When  Question  of  Law. — Under  the  Workmen's  Compensation 
Act  the  question  of  the  average  weekly  wage  is  ordinarily  one 
of  fact,  but  it  becomes  or  involves  a  question  of  law  when,  the 
facts  being  ascertained,  recourse  must  be  had  to  principles  of 
law  or  to  the  interpretation  of  a  statute  to  determine  it. 

Interstate  Iron,  etc.,  Co.  v.  Szot,  173, 175  (2). 

27.  Workmen's  Compensation  Act. — Procedure. — Motion  for  a 
New  Trial. — In  a  proceeding  under  the  Workmen's  Compensa- 
tion Act  (Acts  1915  p.  392),  a  motion  for  a  new  trial  is  not 
contemplated.  Campbell  et  al.  Co.  v.  Souders,  138, 140  (1) . 

28.  Workmen's  Compensation  Act. — Award. — Right  to  Appeal. 
— Interest. — WThere,  in  a  proceeding  under  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392) ,  an  award  was  made  against 
an  employer,  its  insurer  was  not  entitled  to  maintain  an  appeal 
from  the  award  in  the  absence  of  a  showing  in  the  record  that 
the  insurer  was  in  any  manner  interested  in  the  subject-matter 
of  the  controversy.     Campbell  et  al.  Co.  v.  Souders,  138, 140  (4) . 

29.  Workmen' 8  Compensation  Act. — Appeal. — Time  for  Taking. 
— Under  §61  of  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392),  providing  that  either  party  may  within  thirty  days 
from  the  date  of  an  award  appeal  to  the  Appellate  Court  for 
errors  of  law,  an  appeal  from  an  award  relieving  applicant 
from  further  payment  of  compensation  must  be  dismissed  where 
the  transcript  and  assignment  of  errors  were  not  filed  in  the 
Appellate  Court  within  the  time  prescribed  by  the  act. 

Highfield  v.  Duffy,  102. 

30.  Workmen' 8  Compensation  Act. — Appeal  from  Award. — As- 
sign went  of  Error. — Questions  Presented. — Under  §61  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392)  as  amended 
by  the  act  of  1917  (Acts  1917  p.  154),  concerning  appeals  from 
the  Industrial  Board,  an  assignment  of  error  that  an  award  is 
contrary  to  law  is  sufficient  to  present  both  the  sufficiency  of 
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the  facts  found  to  sustain  the  award  and  of  the  evidence  to  sus- 
tain the  finding  of  facts. 

Union  Sanitary  Mfg.  Co.  V.  Davis,  227, 230  (1) . 

31.  Workmen's  Compensation  Act. — Appeals. — Scope  of  Review. 
— Under  §61  of  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392)  the  jurisdiction  of  the  Appellate  Court  in  appeals  from 
proceedings  before  the  Industrial  Board  is  confined  to  a  review 
of  questions  involving  errors  of  law,  so  that  the  board's  finding 
on  questions  of  fact  is  conclusive  where  there  is  some  evidence  to 
sustain  it,  the  Appellate  Court  being  authorized  to  set  aside 
such  a  finding  only  when  it  is  entirely  unsupported  by  the  evi- 
dence in  some  respect  essential  to  sustain  the  award. 

Interstate  Iron,  etc.,  Co.  v.  Szot,  173, 174  (1) . 

32.  Workmen's  Compensation  Act. — Accident  Arising  Out  of 
Employment. — An  accident  may  be  said  to  arise  out  of  the  em- 
ployment when  there  is  a  causal  connection  between  it  and  the 
performance  of  some  service  of  the  employment,  and  the  causal 
relation  is  established  when  the  accident  is  shown  to  have  arisen 
out  of  a  risk  which  a  reasonable  person  might  have  compre- 
hended as  incidental  to  the  employment  at  the  time  of  entering 
into  the  employer's  service,  or  when  the  evidence  shows  an  in- 
cidental connection  between  the  conditions  under  which  the  em- 
ploye works  and  the  resulting  injury. 

Holland,  etc.,  Sugar  Co.  v.  Shraluka,  645, 549  (3) . 

33.  Workmen's  Compensation  Act. — Accident  Arising  Out  of  Em-X 
ployment. — An  accident  to  an  employe  is  deemed  to  have  arisen 
out  of  the  employment  when  it  occurs  in  the  performance  of 
such  acts  as  are  necessary  to  the  life,  comfort  and  convenience 
of  the  workman  while  at  work,  though  personal  to  himself,  and 
not  technically  acts  of  service. 

Holland,  etc.,  Sugar  Co.  v„  Shraluka,  645, 549  (4) . 

34.  Workmen's  Compensation  Act. — Accident  Arising  Out  of  Em- 
ployment.— An  accident  to  a  workman  may  arise  out  of  and  in 
the  course  of  his  employment,  within  the  meaning  of  the  Work- 
men's Compensation  Act,  even  though  he  is  not  working  at  the 
time  of  the  accident. 

Holland,  etc.,  Sugar  Co.  V.  Shraluka,  545, 550  (5) . 

35.  Workmen's  Compensation  Act. — Accident  Arising  Out  of  Em- 
ployment.— Where  a  factory  employe  was  summoned  from  his 
work  to  answer  a  telephone  call  in  another  part  of  the  plant 
and,  while  going  to  the  telephone  was  injured  by  falling  down 
a  stairway,  the  accident  is  one  arising  out  of  the  course  of  the 
employment,  since,  in  the  absence  of  a  rule  forbidding  such 

,  action  by  employes,  it  will  be  presumed  that  he  was  perform- 
ing an  act  necessary  to  his  comfort  and  convenience. 

Holland,  etc.,  Sugar  Co.  v.  Shraluka,  545, 550  (6) . 

36.  Workmen's  Compensation  Act — Accident  Arising  Out  of  Em- 
ployment.— Where  a  factory  employe  was  directed  to  answer 
a  telephone  call  in  another  part  of  the  plant,  he  was  warranted 
in  assuming,  in  the  absence  of  information  to  the  contrary, 
that  the  telephone  call  pertained  to  his  employment,  and  his 
injury  by  falling  down  a  stairway  while  going  to  the  tele- 
phone was  one  arising  out  of  and  in  the  course  of  the  employ- 
ment. Holland,  etc.,  Sugar  Co.  v.  Shraluka,  545, 551  (7) . 

37.  Workmen's  Compensation  Act. — Scope. — Accident  Arising 
Out  of  Employment. — It  is  only  for  injury  or  death  arising  out 
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of  and  in  the  course  of  the  employment  that  is  included  within, 
and  may  be  compensated  for,  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392.  Jn  r«  Loper,  571, 573  (2). 

38.  Workmen's  Compensation  Act. — Scope. — Accident  Arising 
Out  of  Employment. — Where  factory  employes,  while  in  the 
performance  of  their  duties,  had  formed  the  habit  of  using  an 
air  compressor  in  acts  of  sport  by  turning  the  air  upon  one 
another  with  the  knowledge  of  the  employer,  who  made  no  ob- 
jection, and  an  employe,  while  engaged  in  his  duties,  was  in- 
jured by  having  the  air  from  the  compressor  turned  upon  him, 
as  an  act  of  sport  by  the  employer's  assistant  superintendent, 
the  injury  was  one  arising  out  of  the  course  of  the  employ- 
ment within  the  meaning  of  the  Workmen's  Compensation  Act, 
Acts  1915,  p.  392.  In  re  Loper,  571, 572, 573, 576, 579  (1) . 

39.  Workmen's  Compensation  Act — Compensation  of  Physician, 
— Liability. — Evidence. — Sufficiency. — Where  the  employer  di- 
rected a  physician  to  take  an  injured  employe  "to  the  hospital, 
give  him  close  attention  and  do  the  best  you  can  for  him,"  and 
the  employer  had  full  knowledge  of  the  serious  nature  of  the 
injury  and  that  it  was  being  treated  beyond  the  thirty-day  pe- 
riod specified  in  the  act,  the  inference  was  warranted  that  the 
physician  was  authorized  to  continue  the  treatment  at  the  em- 
ployer's expense  so  long  as  necessary  to  effect  a  cure  or  to  give 
the  injured  person  every  possible  chance  to  be  cured. 

In  re  Meyers,  602, 603  (1) . 

40.  Workmen's  Compensation  Act. — Claim  of  Physician. — Liabil- 
ity of  Insurance  (farrier. — Where  an  employer  duly  authorizes 
treatment  by  a  physician  of  an  injured  employe  beyond  the  first 
thirty  days  after  his  injury,  the  insurance  carrier,  under  the 
provisions  of  the  Workmen's  Compensation  Act,  Acts  1915  p. 
392,  is  'liable  therefor,  and  the  claim  for  medical  services  may 
be  enforced  by  the  physician  against  the  insurance  carrier. 

Kirkoff  Bros.  V.  McCool,  645, 647  (1) . 

41.  Workmen' 8  Compensation  Act. — Allowance  of  Physician's 
Claim.— Right  of  Appeal. — In  view  of  §§60,  61,  66  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  providing  that  the 
action  of  the  Industrial  Board  is  conclusive  in  controversies 
relating  to  fees  of  physicians,  "but  either  party  to  the  dispute 
may  appeal,"  an  appeal  will  lie  from  an  order  of  the  Industrial 
Board  allowing  a  physician's  claim  for  services  to  an  injured 
employe.  Kirkoff  Bros.  v.  McCool,  645, 648  (2) . 

42.  Workmen's  Compensation  Act. — Medical  Services. — Liability 
of  Insurer. — Under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  an  employer  may  authorize  a  physician  to  continue' 
the  treatment  of  an  injured  employe  beyond  the  first  thirty 
days,  if  necessary  to  affect  a  cure,  and  such  services  are  in- 
cluded in  the  benefits  provided  by  the  act,  and  an  insurer  under 
a  policy  contracting  to  pay  all  benefits  provided  by  the  law  for 
physician's  fees,  etc.,  may  be  held  liable  therefor. 

In  re  Kelley,  594, 598, 601  (1) . 

43.  Workmen's  Compensation  Act. — Physician  and  Hospital 
Service. — Liability  of  Master. — Authority  of  Industrial  Board. 
— The  Industrial  Board  has  no  authority  under  §25  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  to  order  that 
an  attending  physician  or  surgical  and  hospital  services  and 
supplies  be  furnished  an  injured  employe  at  the  master's  ex- 
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pense  after  the  expiration  of  the  first  thirty  days  following  the 
injury.  Born  &  Co.  v.  Durr,  643. 

44.  Workmen9 8  Compensation  Act. — Construction. — Surgical  and 
Hospital  Service. — Authority  to  Furnish. — Under  §25  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  providing  that 
the  employer  shall  furnish  an  attending  physician  for  an  in- 
jured employe  for  thirty  days  following  the  injury,  and  there- 
after at  the  employer's  option,  and  in  addition  such  surgical 
and  hospital  service  and  supplies  as  deemed  necessary  by  the 
attending  physician  on  Industrial  Board  there  is  no  authority  to 
furnish  the  surgical  and  hospital  service  and  supplies  at  the 
expense  of  the  employer  except  during  the  thirty-day  period, 
and  during  such  time  thereafter  as  the  employer  at  his  election 
furnishes  a  physician.  In  re  Henderson,  581, 588  (2) . 

45.  Workmen's  Compensation  Act. — Construction. — Surgical  and 
Hospital  Service. — Determining  Necessity. — Under  §25  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  providing  that 
the  employer  shall  furnish  an  attending  physician  for  an  in- 
jured employe  for  thirty  days  following  the  injury,  and  there- 
after at  the  employer's  option,  "provided,  however,  unless  other- 
wise ordered  by  the  Industrial  Board  and  in  addition  such 
surgical  and  hospital  service  and  supplies  as  may  be  deemed 
necessary  by  said  attending  physician,  or  the  Industrial  Board," 
the  proviso  is  primarily  a  limitation  or  qualification  on  what 
precedes,  and  this  section  lodges  in  the  board  and  the  attend- 
ing physician  all  the  authority  therein  given  to  determine  the 
necessity  for  surgical  and  hospital  services  and  supplies. 

In  re  Henderson,  581, 585  (1) . 

46.  Workmen's  Compensation  Act. — Construction. — Necessity  for 
Surgical  and  Hospital  Service. — Determination. — Section  25  of 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  requiring 
the  employer  to  furnish  an  injured  employe  such  surgical  and 
hospital  service  and  supplies  as  may  be  deemed  necessary  by 
the  attending  physician  or  the  Industrial  Board,  leaves  with  the 
board  the  final  determination  of  whether  such  surgical  and  hos- 
pital services  and  supplies  be  furnished;  and,  if  the  attending 
physician  fail  or  refuse  to  furnish,  when  authorized  to  do  so,  the 
necessary  surgical  and  hospital  service,  or  the  board  should  deem 
the  services  furnished  unsatisfactory  or  inadequate,  it  may  di- 
rect the  furnishing  of  such  'surgical  and  hospital  services  as  it 
adjudges  to  be  proper  and  necessary  under  the  circumstances, 
and  the  board  may  require  the  acceptance  of  such  services  by 
the  injured  employe,  subject  to  the  condition  that  during  his 
refusal  to  accept  the  services  he  will  be  deprived  of  compensa- 
tion provided  in  the  act.  In  re  Henderson,  581, 591  (3) . 

47.  Workmen's  Compensation  Act. — Surgical  and  Hospital  Serv- 
ices.— Powers  of  Industrial  Board. — Under  §25  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  providing  that  the 
employer  shall  furnish  an  attending  physician  for  an  injured 
employe  for  thirty  days  following  the  injury,  and  'thereafter 
at  the  employer's  option,  "provided,  however,  unless  otherwise 
ordered  by  the  Industrial  Board  and  in  addition  such  surgical 
and  hospital  service  and  supplies  as  may  be  deemed  necessary 
by  said  attending  physician,  or  the  Industrial  Board,"  the  board 
may  relieve  the  employer  from  furnishing  an  attending  physi- 
cian during  the  first  thirty  days  if  in  its  judgment  such  service 
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is  unnecessary  in  the  particular  case,  and  it  may,  on  proper 
showing,  relieve  the  employe  from  the  necessity  of  accepting 
the  physician  and  services  furnished. 

In  re  Henderson,  581, 592  (4) . 

48.  Workmen's  Compensation  Act. — Medical  and  Surgical  Serv- 
ices.— Liability. — Under  §25  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  providing  that  the  employer  shall  furnish 
an  attending  physician  for  an  injured  employe  for  thirty  days 
following  the  injury,  and  thereafter  at  the  employer's  option, 
"provided,  however,  unless  otherwise  ordered  by  the  industrial 
board  and  in  addition  such  surgical  fend  hospital  service  and 
supplies  as  may  be  deemed  necessary  by  said  attending  physi- 
cian, or  the  Industrial  Board,"  if  an  emergency  arises  for  either 
of  the  services  provided  for  in  the  act  at  a  time  when  it  is  re- 
quired to  be  rendered,  the  employer  by  mere  delay  in  render- 
ing the  services  cannot  escape  liability  for  any  service  which 
should  and  could  have  been  rendered  within  the  period  during 
which  the  act  makes  it  his  duty  to  perform  it;  hence,  if  the 
board  is  of  the  opinion  that  the  evidence  shows  that  the  emer- 
gency for  the  amputation  of  an  employe's  foot  arose  before  the 
expiration  of  the  thirty-day  period,  and  that  the  amputation 
should  and  could  have  been  performed  before  the  expiration 
thereof,  and  that  the  employer  was  responsible  for  the  delay 
that  prevented  the  amputation  before  such  expiration,  the  board 
can  hold  the  employer  liable  for  any  surgical  or  hospital  serv- 
ice and  supplies  that  were,  or  might  have  been,  furnished  within 
such  thirty-day  period,  though  not  provided  until  thereafter, 
and  the  board  s  determination  of  the  question  of  fact  is  con- 
clusive. In  re  Henderson,  581, 593  ( 5 ) . 

MECHANICS'  LIENS— 

1.  Agreement  Not  to  Enforce. — Effect. — One  who  has  agreed 
that  no  lien  shall  be  filed  or  enforced  against  the  property  of 
another  cannot  himself  enforce  a  mechanic's  lien  against  such 
property.    Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 453  (4) . 

2.  Contract. — Stipulation  against  Liens. — Waiver  by  Surety. — A 
guarantor  or  surety  on  a  building  contractor's  bond  which  in- 
sures the  owner  against  the  filing  of  a  mechanic's  lien  cannot 
enforce  a  mechanic's  lien  against  the  property  for  material  fur- 
nished the  contractor  and  used  by  him  in  erecting  the  building 
for  the  completion  of  which  the  bond  was  given. 

Hoosier  Brick  Co.  V.  Floyd  County  Bank,  445, 454  (5) . 

3.  Right  to  Waive. — The  right  to  a  mechanic's  lien  given  by  stat- 
ute may  be  waived. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 453  (3) . 

MEMORANDUM— 

See  Demurrer;  Pleading  5,  6. 

To  demurrer,  failure  to  set  out,  see  Appeal  53. 

MENTAL  CAPACITY— 

As  element  in  determining  fraud,  see  Fraud  5. 

MINES  AND  MINERALS— 

Duty  to  inspect  mines,  see  Master  and  Servant  7,  8. 
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MISCONDUCT— 

Of  juror,  see  New  Trial  2-4. 

MISREPRESENTATIONS— 

See  Fraud. 

Jury  question,  see  Appeal  99. 

MONEY  LENT— 

See  also  Partnership  4. 

Evidence. — Sufficiency. — In  an  action  tried  on  the  theory  that  the 
money  sued  for  was  loaned  to  defendants,  husband  and  wife, 
evidence  showing  that  the  husband  had  stated  to  plaintiff  that 
he  wanted  money  from  him,  that  the  wife,  at  the  time  she 
obtained  the  money,  informed  plaintiff  that  she  came  at  the 
instance  of  the  husband,  and  that  real  estate  was  purchased 
with  the  money  and  title  taken  in  the  names  of  both  defendants, 
was  sufficient  to  support  a  finding  by  the  jury  that  the  money 
was  loaned  for  the  use  of  both  husband  and  wife. 

Horka  v.  Wieczorek,  387, 393  (5) . 

MONEY  RECEIVED^- 

Nature  of  Obligation. — Implied  Promise. — The  action  for  money 
had  and  received  rests  upon  an  implied  promise,  and  may  be 
maintained  against  the  person  who  has  received  the  money 
either  from  the  plaintiff  or  from  a  third  person,  under  circum- 
stances which  in  equity  and  good  conscience  he  should  not  re- 
tain. Horka  v.  Wieczorek,  387, 389  ( 1 ) . 

MONOPOLIES— 

1.  Acts  in  Restraint  of  Trade. — Refusal  to  Ship  in  Cars  Fur- 
nished Competitors. — The  refusal  of  a  poultry  dealer  to  ship 
in  any  car  furnished  by  the  representative  of  certain  buyers  to 
other  dealers  and  competitors  was  clearly  within  the  dealer's 
rights,  and,  regardless  of  the  motive  or  reason  prompting  such 
refusal,  it  was  not  illegal  or  unlawful. 

Dye  v.  Carmichael  Produce  Co.,  653  -,  661  (4) . 

2.  Anti-Trust  Statutes. — Purpose. — The  prime  purpose  of  §§3866, 
3867,  3872  Burns  1914,  Acts  1907  p.  490,  declaring  illegal  every 
scheme,  design,  conspiracy,  etc.,  in  restraint  of  trade  or  com- 
merce, was  to  prevent  any  scheme,  design,  contract,  understand- 
ing, combination  or  conspiracy,  the  purpose  and  ultimate  re- 
sult of  which  is  unreasonable  restraint  of  trade  or  commerce 
or  the  creation  of  a  monopoly  whereby  the  supply  and  price  of 
commodities  may  be  controlled  to  the  injury  of  the  public. 

Dye  V.  Carmichael  Produce  Co.,  653, 659  (2) . 

3.  Civil  Liability. — Action. — Complaint. — Sufficiency. — Statutes. 
— A  complaint  alleging  that  plaintiffs  were  engaged  in  buying 
and  shipping  poultry,  that  they  could  not  purchase  for  a  single 
shipment  poultry  sufficient  to  load  a  car,  that  a  fully  loaded  car 
could  be  shipped  at  the  same  price  as  one  partially  loaded,  that 
they  were  accustomed  to  join  with  other  shippers  to  supply  a 
full  car  in  order  to  obtain  the  benefit  of  carload  rates,  that  de- 
fendant, a  competing  dealer,  interfered  with  this  arrangement 
by  instructing  a  representative  of  buyers  engaged  in  furnishing 
cars  that  it  would  not  ship  its  poultry  in  cars  furnished  by 
the  representative  if  he  continued  to  permit  the  plaintiffs  to 
ship  in  cars  furnished  by  him,  that  the  representative  there- 
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upon  refused  to  allow  plaintiffs  to  ship  in  his  cars,  that  the  pur- 
pose of  defendant's  acts  was  to  force  plaintiffs  out  of  the  poul- 
try business,  to  monopolize  it  in  the  locality  and  to  lower  the 
buying  price  of  poultry,  and  that  plaintiffs  were  damaged,  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  under 
§§3866,  3867,  3872  Burns  1914,  Acts  1907  p.  490,  declaring  il- 
legal every  scheme,  design,  conspiracy,  etc.,  in  retraint  of  trade 
or  commerce,  and  authorizing  the  recovery  of  threefold  dam- 
ages by  any  person  injured  in  his  business  or  property  by  an 
act  declared  to  be  unlawful  under  the  statute. 

Dye  v.  Carmichael  Produce  Co.,  653, 657, 659  (1)  • 

4.  ^  Contracts  in  Restraint  of  Trade. — Agreement  not  to  Engage 
in  Business.— Statute. — A  contract  whereby  defendants  sold 
their  business  and  agreed  not  to  engage,  directly  or  indirectly, 
in  the  same  business  in  the  county  or  in  any  adjoining  county, 
except  as  employes  of  the  purchaser,  is  not  a  contract  in  gen- 
eral restraint  of  trade  and:  is  not  in  violation  of  §3866  Burns 
1914,  Acts  1907  p.  490,  providing  that  every  scheme,  design, 
understanding,  contract  or  combination  in  the  form  of  a  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce, 
or  to  create  or  carry  out  restrictions  in  trade  or  commerce  is 
declared  illegal,  as  the  sale  of  the  good  will  of  the  business, 
with  the  intent  merely  to  dispose  of  such  business,  and  to  pro- 
tect the  buyer,  is  valid. 

Bennett  v.  Carmichael  Produce  Co.,  341, 347  (2) . 

5.  Lawful  Competition. — Common-Law  Rules. — A  desire  or 
motive  which  intends  no  harm  or  injury  to  a  competitor  in  busi- 
ness other  than  that  of  denying  him  an  advantage  in  competi- 
tion which  may  result  from  the  manner  of  conducting  one's  own 
business  is  neither  illegal  nor  unlawful,  and  such*  intent  and 
motive,  as  well  as  the  act  prompted  thereby,  are  not  in  violation 
of  the  rules  and  principles  recognized  at  common  law  as  appli- 
cable to  and  controlling  trade  competition. 

Dye  v.  Carmichael  Produce  Co.,  653, 662  (5) . 

MOOT  QUESTIONS— 

See  Appeal  3)  4. 

MORTGAGES— 

Express  vendor's  lien,  effect  of,  see  Vendor  and  Purchaser  16. 

Absolute  Deed. — When  Held  to  be  a  Mortgage. — A  deed  absolute 
on  its  face  may  be  shown  to  be  a  mortgage,  and  if  the  trans- 
action under  consideration  evidences  a  security  for  a  debt,  the 
instruments,  regardless  of  form,  will  be  held  to  have  the  legal 
effect  of  a  mortgage. 

In  re  Aurora  Gaslight,  etc.,  Co.,  690, 701  (8) . 

MOTIONS— 

In  arrest  of  judgment,  failure  to  set  out,  review,  see  Appeal  50. 

To  separate  causes,  overruling,  see  Appeal  102,  111. 

To  modify  judgment,  when  properly  overruled,  see  Judgment  3. 

NEWLY-DISCOVERED  EVIDENCE— 

See  New  Trial  7,  8. 
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NAVIGABLE  WATERS— 

1.  Obstruction. — Abatement. — Laches. — Where  a  riparian  owner 
for  many  years  deposited  waste  material  in  a  navigable  stream 
below  a  dam  previously  constructed  by  a  water  power  company 
to  develop  power,  until  a  part  of  the  bed  of  the  river  was  filled 
in,  but  the  power  company  and  one  of  its  stockholders,  entitled 
to  the  use  of  the  water  as  an  incident  to  the  ownership  of  the 
stock,  did  not  discover  the  full  effect  of  the  obstructions  in 
diminishing  the  water  power  available  until  the  completion  of 
the  stockholder's  power  plant  in  1905,  when  notice  was  given 
that  the  making  of  such  deposits  must  cease,  the  power  com- 
pany and  its  stockholders  were  not  precluded  by  laches  or 
acquiescence  from  compelling  in  an  action  for  a  mandatory 
injunction  instituted  in  1910,  the  removal  of  both  the  refuse 
deposited  in  the  stream  and  a  building  being  erected  by  such 
riparian  owner  on  the  ground  made  by  filling  in  the  river  bed. 
Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 24, 27  (10) . 

2.  Obstruction. — Abatement. — Right. — Where  a  dam  was  con- 
structed across  a  navigable  stream  by  a  company  to  develop 
water  power  and  its  stockholders  were  entitled  to  the  use  of  the 
water  for  power  in  proportion  to  their  holdings  of  stock,  such 
company  can  maintain  an  action  to  compel  the  removal  of  ob- 
structions in  the  river  behind  the  dam  which  retarded  the  flow 
of  water  and  thereby  lessened  the  power  available  to  the  stock- 
holders, even  though  no  money  rentals  for  the  water  were  re- 
ceived by  the  company  and  it  did  not  use  water  power  in  the 
business  in  which  it  was  engaged. 

Bissel  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 27  (12) . 

3.  Navigability. — Use. — A  river  which  is  in  fact  a  navigable 
stream,  although  used  more  generally  for  purposes  other  than 
navigation,  is,  nevertheless,  a  public  highway.. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 21  (5) . 

4.  06s  traction.  —  Injunction. —  Complaint. — Sufficiency. — A  nega- 
tion of  Damage. — In  an  action  for  a  mandatory  injunction  to 
compel  the  removal  of  certain  obstructions  from  a  navigable 
river,  where  the  complaint  alleged  that  plaintiff  had  constructed 
a  dam  across  the  stream  to  develop  water  power,  installed  water 
wheels  and  did  other  things  necessary  to  utilize  water  power, 
that  its  stockholders  were  entitled  to  use  the  water  from  the 
water  head  erected  by  the  dam,  that  the  obstructions  placed  by 
defendant  in  the  stream  below  the  dam  impeded  the  flow  of 
water  and  threw  it  back  upon  the  dam  and  water  wheels,  thus 
diminishing  the  water  power  which  would  otherwise  be  avail- 
able, and  that  the  damage  caused  by  the  obstructions  com- 
plained of  would  be  continuous  and  permanent  and  could  not  be 
compensated  by  a  money  judgment,  such  complaint  sufficiently 
alleges  damages  to  plaintiff  as  against  demurrer. 

Bissel  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 8  (2) . 

5.  Obstruction. — Mandatory  Injunction. — Right  to  Decree. — 
Under  §263  Burns  1914,  §262  R.  S.  1881,  providing  that  all 
persons  having  an  interest  in  the  subject  of  an  action,  and  in 
obtaining  the  relief  demanded,  shall  be  joined  as  plaintiffs,  ex- 
cept as  otherwise  provided,  and  under  the  principles  of  equity, 
where  a  corporation  constructed  a  dam  in  a  river  to  develop 
water  power,  and  the  stockholders,  as  an  incident  to  the  owner- 
ship of  the  stock,  were  entitled  to  the  use  of  the  water  power, 
such  corporation  and  its  stockholders  were  entitled  to  a  joint 
judgment  for  a  mandatory  injunction  to  compel  the  removal  of 
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obstructions  below  the  dam  which  interfered  with  the  free  flow 
of  the  water  and  thereby  lessened  the  power  available,  as  each 
of  the  plaintiffs  was  injuriously  affected  by  the  same  cause  and 
were  jointly  interested  in  its  removal,  and  it  was  not  essential 
to  the  joint  right  of  action  that  the  injury  to  each  be  identical 
or  of  the  same  degree. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 19  (4) . 

6.  Obstruction. — Removal. — Mandatory  Injunction. — Balancing 
Equities. — A  nuisance  created  by  obstructing  a  navigable 
stream  by  depositing  refuse  and  commencing  the  erection  of  a 
building  thereon  may  be  abated  where  it  causes  special  dam- 
age to  plaintiff's  water-power  rights  by  impeding  the  flow  of 
water,  thereby  diminishing  the  power  available,  notwithstand- 
ing defendant's  claim  that  a  balancing  of  equities  shows  that 
the  cost  of  removing  the  obstructions  is  far  greater  than  the 
damage  caused  plaintiffs  by  leaving  the  obstructions  in  the 
stream. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 29  (14) . 

7.  Obstruction. — Removal. — Action  for  Mandatory  Injunction. — 
Laches. — The  fact  that  one  specially  injured  by  the  obstruction 
of  a  navigable  stream  did  not  bring  suit  immediately  to  enjoin 
the  obstruction  is  insufficient  to  defeat  a  mandatory  injunction 
compelling  its  removal,  as  defendant  was  bound  to  know  that 
it  was  unlawful  to  obstruct  a  public  highway. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 37  (17) . 

8.  Obstruction. — Public  Nuisance. — Abatement. — Action  by  Ripa- 
rian Owner. — The  use  by  riparian  owners  of  the  waters  of  a 
navigable  stream  for  power  purposes  is,  within  certain  limita- 
tions, a  lawful  and  permissible  private  right,  separate  and  dis- 
tinct from  the-  general  or  public  right  of  navigation,  and  where 
obstructions  in  the  stream  impeding  the  flow  of  water,  thereby 
diminishing  the  power  available,  cause  a  special  and  substan- 
tial injury  to  such  right,  riparian  owners  are  entitled  to  sue  to 
abate  the  public  nuisance  and  to  enjoin  its  continuance. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 23  (9) . 

9.  Obstruction. — Public  Nuisance. — The  obstruction  of  the  flow 
of  waters  of  a  navigable  stream  is  a  public  nuisance. 

Bissell  Chilled  Plow  Works  V.  South  Bend  Mfg.  Co.,  1, 21  (6) . 

10.  Obstructions.  —  Removal. — Damage. — Findings. — Inferences. 
— In  an  action  for  a  mandatory  injunction  to  compel  the  re- 
moval of  obstructions  from  a  river,  where  the  primary  facts 
found  warrant  but  the  single  inference  of  the  ultimate  fact  that 
the  obstructions  ordered  removed  caused  a  special  and  serious 
damage  to  the  property  of  plaintiffs,  such  ultimate  fact  will 
be  inferred  and  treated  as  found. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 29  (13) . 

11.  ^  Rights  of  Riparian  Owner. — Water  Power. — Although  the 
right  of  navigation  is  paramount  when  a  river  is  navigable,  a 
riparian  owner  may  make  such  reasonable  use  of  the  stream  for 
water  power  and  other  purposes  as  will  not  materially  interfere 
with  navigation. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 22  (7) . 

NEGLIGENCE— 

See  Master  and  Servant;  Pleading  7-9;  Railroads;  Street 
Railroads. 

Action. — Pleading. — Contributory  Negligence. — Negativing  Aver- 
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merits. — In  an  action  for  negligent  death,  an  allegation  in  the 
complaint  that  decedent  at  the  time  he  received  his  injury  was 
in  the  exercise  of  due  care  sufficiently  negatives  contributory 
negligence  on  the  part  of  decedent,  in  the  absence  of  facts 
specially  averred  showing  that  he  was  guilty  of  negligence  con- 
tributing to  his  injury. 

EvansvUle  R.  Co.  v.  Miller,  206, 211, 212  (2) . 

NEW  TRIALr- 

See  Appeal  12,  14,  34,  35,  51,  75,  76,  83. 

Motion  for,  not  contemplated  under  Workmen's  Compensation  Act, 
see  Master  and  Servant  27. 

1.  Grounds. — Specifications  in  a  motion  for  a  new  trial  that  "the 
finding  is  not  fairly  supported  by  the  evidence"  and  that  the 
finding  "is  clearly  against  the  weight  of  the  evidence,"  are  not 
recognized  by  the  statute  as  grounds  for  a  new  trial  in  civil 
cases.  ,  Kober  v.  Boyce,  677, 682  (5 ) . 

2.  Grounds. — Misconduct  of  Juror. — Impeaching  Verdict. — The 
verdict  of  a  jury  cannot  be  impeached  directly  upon  the  affidavit 
of  one  of  the  members,  nor  may  it  be  indirectly  impeached  upon 
information  communicated  by  jurors  and  supported  by  the  affi- 
davit of  another.        Miller  v.  Berne  Hardware  Co.,  473, 478  (8) . 

3.  Grounds. — Misconduct  of  Juror. — The  fact  that  the  matter 
tending  to  impeach  the  verdict  of  the  jury  is  hearsay  and  comes 
indirectly  to  the  complaining  party  will  not  obviate  the  objec- 
tion that  the  impeaching  matter  comes  from  the  juror,  or  give 
to  such  matter  additional  favor  with  the  courts. 

Miller  V.  Berne  Hardware  Co.,  473, 478  (9) . 

4.  Grounds. — Misconduct  of  Juror. — Acquiescence  by  Party. — 
Where  defendant's  attorneys  saw  a  juror  on  several  occasions 
during  the  progress  of  the  trial  take  notes,  defendant,  being 
charged  with  whatever  knowledge  his  attorneys  had  as  to  mis- 
conduct of  the  jury,  was  put  upon  inquiry  as  to  what  the  juror 
was  doing,  and  he  could  not  sit  by,  impliedly  acquiescing  in 
his  conduct,  and  speculate  upon  obtaining  a  favorable  verdict, 
and,  failing  therein,  obtain  a  new  trial  upon  the  ground  that 
the  juror  made  notes  of  the  evidence  and  used  them  in  the  jury 
room  to  influence  his  fellow  jurors. 

Miller  v.  Berne  Hardware  Co.,  473, 479  (10) . 

5.  Grounds. — Ruling  on  Demurrers. — The  action  of  the  trial 
court  in  overruling  demurrers  to  cross-complaints  is  not  avail- 
able as  a  ground  for  a  new  trial. 

Decker  v.  Mahoney,  500, 504  (3) . 

6.  Grounds. — Ruling  on  Motion  to  Modify  Judgment. — The  over- 
ruling of  a  motion  to  modify  a  judgment  is  not  a  cause  for  a 
new  trial.  Overbay  v.  Fisher,  44, 49  (5). 

7.  Grounds. — Newly-Discovered  Evidence. — Motion. — Requisites. 
— A  new  trial  will  not  be  granted  on  the  ground  of  new  evidence 
when  it  is  merely  cumulative  or  impeaching,  or  where  the  new 
evidence  would  not  probably  change  the  result,  or  the  motion 
does  not  contain  a  detailed  statement  of  the  facts  constituting 
the  diligence  alleged,  so  that  the  court  may  draw  its  own  con- 
clusion as  to  whether  there  was  due  diligence,  or  when,  if  the 
diligence  alleged  consists  in  making  inquiries,  the  time,  place, 
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and  circumstances  are  not  stated  in  the  motion,  in  order  that 
the  court  may  know  that  such  inquiries  were  made  in  the 
proper  quarter  and  in  due  season. 

Kober  v.  Boyce,  677, 684  (7) . 

8.  Grounds.  —  Newly-Discovered  Evidence.  —  Cumulative  Evi- 
dence.— A  new  trial  will  not  be  granted  on  the  ground  of  newly- 
discovered  evidence  which  is  merely  cumulative. 

North  American  Union  v.  Oleske,  485, 440  (7) . 

9.  Grounds. — Statute. — Specifications  in  a  motion  for  a  new  trial 
that  the  decision  or  finding  of  the  court  is  not  fairly  supported 
by  the  evidence,  that  the  decision  or  finding  of  the  court  is 
clearly  against  the  weight  of  the  evidence,  that  the  judgment 
is  clearly  against  the  weight  of  the  evidence,  that  certain  of 
the  special  findings  are  not  sustained  by  sufficient  evidence  and 
that  neither  of  such  findings,  considered  separately  and  alone, 
is  sustained  by  sufficient  evidence,  are  not  recognized  by  §585 
Burns  1914,  §559  R.  S.  1881,  as,  grounds  for  a  new  trial  and 
present  no  question  for  review  on  appeal. 

Adolph  Kempner  Co.  V.  Citizens  Bank,  etc.,  632, 640  (2) . 

NOTICE— 

Failure  to  give,  matter  of  defense,  see  Guaranty  2. 

Necessity  for,  to  declare  forfeiture,  see  Insurance  10. 

Renewal  of  lease,  notice  of  intention,  see  Landlord  and  Tenant  9. 

NUISANCE— 

Obstructions  of  navigable  stream,  abatements,  see  Navigable 
Waters. 

1.  Private  Nuisance. — Abatement. — Laches. — A  mandatory  in- 
junction may  be  issued  to  abate  a  private  nuisance,  where  it 
appears  that  the  complainant  has  not  acquiesced  therein  and 
has  acted  promptly  upon  notice  of  the  injury. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 36  (16) . 

2.  Public  Nuisance. — Abatement. — Action  by  Private  Party. — A 
private  party  may  maintain  a  suit  to  abate,  or  to  enjoin  the 
continuance  of  a  public  nuisance,  but  he  must  show  that  he  has 
suffered  an  injury  different  in  kind  from  that  suffered  by  the 
public  in  general. 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 22  (8) . 

3.  Public  Nuisance. — Laches. — Where  an  individual  suffers  a  spe- 
cial and  peculiar  injury  from  a  public  nuisance,  laches  or  ac- 
quiescence does  not  deprive  him  of  his  remedy. 

Bissell  Chilled  Plow  Works  V.  South  Bend  Mfg.  Co.,  1, 34, 36  (15) . 

OBJECTIONS— 

See  Appeal  10, 15,  70. 

OBSTRUCTIONS— 

Abatement,  see  Navigable  Waters;  Waters  and  Watercourses  5. 

OFFICERS— 

Acceptance  of  incompatible  office,  effect,  see  Justices  op  the 
Peace. 
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Acceptance  of  Incompatible  Office. — Effect. — The  acceptance  by 
a  public  officer  of  an  office  incompatible  with  that  already  held 
ipso  facto  vacates  the  first,  and  the  officer  may  not  abandon  the 
second,  though  an  inferior  office,  and  resume  the  other. 

Hiday  v.  State,  ex  reL,  159, 163  (1) . 

OPINIONS— 

Representations  of  future  value,  see  Fraud  10. 

OPTIONS^- 

See  Vendor  and  Purchaser  7,  8. 

ORDINANCES— 

Speed,  violation,  see  Railroads  9. 

OWNERSHIP— 

See  Conversion  1. 

Failure  to  find,  effect  in  action  on  insurance  policy,  see  Insur- 
ance 39. 

PAROL  AGREEMENTS— 

See  Insurance  7. 

PAROL  EVIDENCE— 

See  Evidence  2, ?. 

PARTIES— 

As  defined  by  Code,  application  in  special  proceeding  before  com- 
missioners, see  Counties  3. 

Jurisdiction  of,  power  of  court  to  determine,  see  Courts  2. 

PARTITION— 

1.  Accounting  Between  Occupying  Tenant  and  Cotenants. — It  is 
the  general  rule,  subject  to  some  exceptions  by  reason  of  equit- 
able considerations,  that  a  cotenant  may  be  required  to  account 
only  in  case  he  has  received  rents  from  third  persons  or  has 
held  possession  in  hostility  to  his  cotenants  and  to  their  ex- 
clusion. Porter  v.  Mooney,  479, 487  (3) . 

2.  Accounting  Between  Occupying  Tenant  and  Cotenants. — Use 
and  Occupation  of  Realty.-— Charge. — In  an  action  by  coten- 
ants, heirs  of  an  intestate,  for  partition  and  sale  of  real  es- 
tate in  which  an  equitable  accounting  was  asked  against  the 
occupying  tenant,  where  such  tenant  received  the  rents  and 
profits  and  with  the  money  so  received  made  improvements, 
paid  the  taxes  and  discharged  a  purchase  money  mortgage, 
and  other  cotenants,  living  on  the  farm  and  receiving  their 
maintenance  therefrom,  assisted  in  creating  the  fund  used  to 
pay  for  improvements,  etc.,  by  indirectly  augmenting  the  profits 
derived  from  the  realty,  the  charge  against  the  occupying  ten- 
ant, for  use  and  occupation  should  be  based  on  the  actual  con- 
dition of  the  real  estate  from  year  to  year,  including  improve- 
ments made  after  the  death  of  the  intestate. 

Porter  v.  Mooney,  479, 490, 493  (8) , 

Vol.  64-49 
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3.  Accounting.  —  Evidence.  —  Admissibility.  —  Rental  Value  of 
Lands. — In  an  action  by  cotenants,  who  were  heirs  of  an  in- 
testate for  partition  of  real  estate,  in  which  an  equitable  ac- 
counting was  asked  against  the  occupying  tenant,  who  could  not 
accurately  inform  the  court  as  to  the  amount  of  rents  and 
profits  received  by  him  during  a  certain  period,  the  court  prop- 
erly heard  evidence  of  the  rental  value  of  the  lands. 

Porter  Y.Mooney,  479, 489  (6). 

4.  Equitable  Accounting. — Where  the  owner  of  lands  died  intes- 
tate survived  by  a  widow  and  children,  in  a  suit  for  partition 
of  the  real  estate  among  heirs  instituted  subsequently  to  the 
widow's  death,  the  case  may  be  considered  as  if  the  children  and 
their  successors  in  interest  had  owned  the  entire  title  to  the 
lands  after  the  decease  of  the  intestate,  as  the  heirs  of  the 
widow  and  the  intestate  are  the  same. 

Porter  v.  Mooney,  479, 486  (2) . 

5.  Equitable  Accounting  Between  Occupying  Tenant  and  Co- 
tenants. — Improvements. — Credit  for  Cost. — Where  an  occupy- 
ing tenant  received  the  rents  and  profits  from  a  farm  after 
the  death  of  his  father,  and  other  cotenants,  some  of  whom 
lived  on  the  farm  and  received  their  maintenance  therefrom,  in- 
directly increased  such  profits,  and  the  occupying  tenant,  using 
the  profits  derived  from  his  own  services  and  to  some  extent 
from  the  labor  of  certain  other  cotenants,  made  improvements, 
which  became  part  of  the  realty  and  thereby  augmented  the 
value  of  the  interest  owned  by  each  of  the  parties,  the  occupy- 
ing tenant  should  be  credited,  at  their  cost,  with  improvements 
made  by  him,  and  sums  advanced  to  any  of  tihe  parties  in  cash 
under  circumstances  not  indicating  a  gift  should  be  taken  into 
consideration,  since  by  the  application  of  the  rents  and  profits 
to  the  expense  of  making  improvements  with  at  least  the*  im- 
plied consent  of  the  parties  interested,  such  rents  and  profits 
were  in  fact  beneficially  paid  and  delivered  to  .those  eouitably 
entitled  to  receive  them.  Porter  \.  Mooney,  479, 494  (10). 

6.  Equity. — Accounting  Between  Occupying  Tenant  and  Coten- 
ant. — Charges. — Where  a  cotenant  himself  farmed  the  lands,  he 
should  be  chargeable,  in  an  action  between  cotenants  for  an  ac- 
counting, only  with  the  landlord's  share  of  the  rents  and  profits 
as  actually  realized  by  him,  and  where  he  leased  the  land  to 
others,  he  should  be  held  to  account  for  only  the  rents  actually 
received  by  him,  making  proper  allowance  for  his  interest  as 
the  owner  of  one  share  in  the  lands. 

Porter  v.  Mooney,  479, 488  (5) . 

7.  Equity. — Accounting  Between  Occupying  Tenant  and  Coten- 
ants.— Allowances. — Where  in  a  partition  proceeding  cotenants 
ask  an  equitable  accounting  against  the  occupying  tenant  by 
reason  of  rents  and  profits  received  by  him,  such  tenant  is  en- 
titled to  an  allowance  based  on  incumbrances  paid  and  dis- 
charged by  him  and  advances  made  for  proper  and  reasonable 
repairs  and  improvements,  the  right  to  an  accounting  in  such  a 
case  being  governed  by  equitable  principles. 

Porter  v.  Mooney,  479, 487  (4) . 

PARTNERSHIP— 

1.  Creation  of  Relation. — Evidence. — Unsigned  Partnership 
Agreement. — Articles  of  copartnership,  drawn  up  after  the 
negotiations  concerning  the  formation  of  a  new  copartnership, 
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which  are  not  signed  by  all  the  parties,  would  not  be  legitimate 
evidence  tending  to  prove  a  copartnership. 

Matthews  v.  Myers,  372, 376  (3). 

2.  Existence  of  Relation. — Conflicting  Evidence. — Jury  Question, 
— It  is  the  right  and  duty  of  the  court  to  determine  whether  a 
partnership  exists  when  the  facts  are  undisputed  and  the  infer- 
ences therefrom  are  clear,  but  where  the  evidence  is  conflicting 
or  reasonable  men  may  draw  different  inferences  from  undis- 
puted evidence,  the  question  is  for  the  jury. 

Matthews  v.  Myers,  372, 377  (4). 

3.  Existence  of  Relation. — Evidence. — Jury  Question. — In  an  ac- 
tion to  recover  wages  jalleged  to  be  due  from  a  partnership,  it 
being  claimed  by  defendant  that  the  services  were  rendered  by 
plaintiff  as  a  member  of  the  firm,  evidence  that  plaintiff  had 
been  employed  by  defendant  at  an  agreed  price,  part  of  which 
had  been  paid,  and  that  articles  of  partnership,  drawn  up  after 
certain  negotiations  between  the  parties,  were  never  signed  by 
plaintiff,  who  denied  that  he  was  a  partner  in  defendant  firm, 
was  sufficient  to  require  submission  to  the  jury  of  the  question 
whether  plaintiff  was  a  member  of  the  firm. 

Matthews  v.  Myers,  372, 377  (5) . 


4.  Action  for  Money  Loaned. — Jury  Question. — In  an  action  to 
recover  money  loaned  to  a  partnership,  it  being  contended  by 
defendants  that  the  money  sued  for  was  paid  into  the  partner- 
ship by  plaintiff,  as  a  member  of  the  firm,  evidence  that  plaintiff 
had  loaned  to  defendant  the  amount  in  controversy,  that  he  was 
not  a  member  of  the  firm,  and  that  he  had  been  refused  pay- 
ment, together  with  corroborating  testimony,  was  sufficient  to 
require  the  submission  of  the  case  to  the  jury. 

Matthews  v.  Myers,  372, 378  (7) . 

PASSENGERS— 

See  Street  Railroads. 

PENALTIES— 

Liquidated  damages,  when  not  penalty,  see  Damages  6. 

PEREMPTORY  INSTRUCTION— 

See  Trial  15-17. 

PERFORMANCE— 

See  Contracts  6. 

PERPETUTTIE! 


Suspension  of  Power  of  Alienation  for  Term  of  Years. — An  item 
of  a  will  devising  all  the  real  and  personal  property  of  testa- 
trix on  the  death  of  her  husband,  to  the  children  of  a  nephew 
who  should  survive  the  husband,  and  providing  that  the  prop- 
erty should  not  be  sold  by  them  until  ten  years  after  the  hus- 
band's death,  at  which  time  their  title  would  be  a  fee  simple, 
clearly  denies  the  right  to  alienate  the  land  for  ten  years  and 
violates  the  statute  against  perpetuities  (§3998  Burns  1914, 
§2962  R.  S.  1881),  providing  that  the  power  of  alienating  lands 
shall  not  be  suspended  by  any  limitation  or  condition  what- 
ever contained  in  any  grant,  conveyance  or  devise  for  a  longer 
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period  than  during  the  existence  of  a  life  or  any  number  of 
fives  in  being  at  the  creation  of  the  estate  conveyed,  granted  or 
devised,  except  that  a  contingent  remainder  in  fee  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in  event  that 
the  persons  to  whom  the  first  remainder  is  limited  shall  die 
under  the  age  of  twenty-one  years,  or  upon  any  other  contin- 
gency by  which  the  estate  of  such  persons  may  be  determined 
before  they  attain  their  full  age.    Reeder  v.  Antrim,  83, 92  (8). 

PERSONAL  INJURIES— 

See  Damages;  Master  and  Servant;  Negligence;  Railroads; 
Street  Railroads;  Trial  9. 

PERSONAL  PROPERTY— 

See  Descent  and  Distribution;  Taxation;  Trover  and  Con- 
version. 

PHYSICIANS  AND  SURGEONS— 

See  Witnesses. 

Compensation  under  Workmen's  Compensation  Act,  see  Master 
and  Servant  39-48. 

PLEADING— 

For  review  of  rulings  on,  see  Appeal. 

For  pleadings  in  particular  actions  or  proceedings,  see  also  the 
specific  subjects. 

Jurisdiction  of  subject-matter  determined  from,  see  Courts  3. 

1.  Complaint, — Theory. — A  complaint  should  be  made  to  conform 
to  some  definite  theory. 

Pittsburgh,  etc.,  R.  Co.  v.  James,  456, 463  (2) . 

2.  Complaint. — Theory. — Proof. — Although  the  sufficiency  of  a 
complaint  is  not  questioned  in  the  trial  court,  the  inquiry  and 
proof  should  be  limited  to  the  cause  of  action  stated  therein, 
and  the  plaintiff  required  to  conform  therewith,  and,  where  a 
complaint  has  more  than  one  theory,  the  cause  should  be  tried 
upon  the  theory  most  apparent  and  most  clearly  authorized  by 
the  facts  pleaded. 

Pittsburgh,  etc.,  R.  Co.  v.  James,  456, 463  (3) . 

3.  Complaint. — Theory. — Determination. — Consideration  of  Aver- 
ments in  Their  Entirety. — Where  a  complaint  alleging  that 
plaintiffs  were  damaged  $2,000  was  based  on  a  contract  provid- 
ing for  the  payment  of  $1,000  liquidated  damages,  the  contract 
being  filed  with,  and  made  a  part  of,  the  complaint,  and  the 
averments  showed  that  it  was  because  of  a  violation  and  breach 
of  such  contract  that  the  damages  alleged  were  sustained,  the 
action  was  for  liquidated  damages  of  $1,000  for  breach  of  the 
contractual  obligation,  as  the  theory  of  a  pleading  should  be  de- 
termined from  all  its  averments  read  in  their  entirety. 

Bennett  v.  Carmichael  Produce  Co.,  341, 353  (7) . 

4.  Demurrer. — Waiver  of  Defects. — Under  §344,  cl.  6,  Burns 
1914,  objections  to  the  sufficiency  of  the  complaint  not  pointed 
out  in  the  memorandum  accompanying  the  demurrer  are  waived. 

Beard  v.  Payne,  324, 327  (1) . 
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5.  Demurrer. — Memorandum. — Statute. — Section  344  Burns  1914, 
Acts  1911  p.  415,  requiring  that,  when  a  demurrer  to  any  com- 
plaint is  filed  on  the  ground  of  insufficiency  of  facts,  a  memo- 
randum shall  be  filed  therewith  stating  wherein  the  pleading  is 
insufficient,  and  providing  that  the  statute  shall  not  affect  liti- 
gation pending  at  the  time  the  act  became  effective,  which  was 
in  1911,  does  not  prevent  a  consideration  of  questions  presented 
by  a  demurrer  to  a  complaint  in  an  action  instituted  in  1910  be- 
cause no  memorandum  was  filed: 

Bissell  Chilled  Plow  Works  v.  South  Bend  Mfg.  Co.,  1, 7  (1) . 

6.  Demurrer  to  Answer. — Memorandum. — Statute. — Where  a  de- 
murrer to  a  paragraph  of  answer  is  not  accompanied  by  a 
memorandum  spcifying  wherein  the  paragraph  is  deficient  for 
want  of  facts,  as  required  by  §§344,  351  Burns  1914,  Acts  1911 
p.  415,  §346  R.  S.  1881,  an  assignment  that  the  trial  court 
erred  in  overruling  the  demurrer  presents  no  question  for  re- 
view on  appeal. 

Adolph  Kempner  Co.  v.  Citizens  Bank,  etc.,  632, 639  (1). 

7.  Negligence. — General  and  Specific  Allegations. — Construction. 
— Specific  facts  pleaded  will  control  and  overthrow  a  general 
charge  of  negligence  only  when  such  specific  facts  necessitate 
an  inference  by  all  reasonable  men  inconsistent  with  the  general 
charge.         Fort  Wayne,  etc.,  Traction  Co.  V.  Kumb,  529, 540  (5) . 

8.  ^  Negligence. — General  Allegation. — In  an  action  for  personal 
injuries,  a  general  allegation  that  plaintiff's  injury  was  caused 
by  defendant's  negligence  is  sufficient,  unless  the  specific  facts 
pleaded  are  such  as  to  destroy  the  effect  of  such  general  aver- 
ments. Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 540  (4) . 

0.  Violation  of  Statute. — Unnecessary  Averments. — Negligence. 
— In  an  action  against  a  railroad  to  recover  for  stock  killed 
because  of  its  failure  to  maintain  fences  along  the  right  of  way, 
as  required  by  §§5436,  5442  Burns  1914,  §§4025,  4026  R.  S. 
1881,  where  there  was  certainty  as  to  the  theory  of  the  com- 
plaint, it  was  proper  for  the  trial  court  to  treat  averments  of 
negligence  which  did  not  state  a  cause  of  action  as  surplusage, 
and  to  adopt  the  controlling  theory  of  the  complaint  as  based 
on  a  violation  of  the  statute,  in  harmony  with  the  presumption 
that  the  pleader  did  not  intend  to  violate  the  rules  of  good 
pleading  by  stating  two  causes  of  action  in  one  paragraph  of 
complaint.  Pittsburgh,  etc.,  R.  Co.  v.  James,  456, 464  (5) . 

POLICY— 

See  Insurance. 

POSSESSION— 

Delivery,  waiver  of  delay,  see  Vendor  and  Purchaser  5,  6. 

Action  for,  see  Landlord  and  Tenant  1. 

Surrender  of  property,  effect  on  lien,  see  Livery  Stable  and  Gar- 
age Keepers. 

PRESCRIPTION— 

See  Waters  and  Watercourses  1. 
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PRESUMPTIONS— 

See  Evidence:  1,  4;  Wills  14. 

On  appeal,  see  Appeal  88-91. 

Officer  of  corporation,  authority,  see  Corporations  8. 

PRIMA  FACIE  CASE— 

See  Insurance  26,  27. 

PRINCIPAL  AND  AGENT— 

See  Banks  and  Banking. 

Acts  of  Agent. — Liability  of  Principal. — In  an  action  to  have  a 
deed  set  aside  for  fraud,  defendant,  having  admitted  that  an- 
other acted  as  his  agent,  was  bound  by  the  acts  of  such  agent 
done  within  the  real  and  apparent  scope  of  his  authority. 

Godwin  v.  DeMotte,  394, 404  (9) . 

PRINCIPAL  AND  SURETY— 

Suretyship,  distinguished  from  guaranty,  see  Guaranty. 

Surety  on  contractor's  bond  against  filing  lien,  right  to  enforce 
lien  for  material,  see  Mechanics'  Liens  2. 

Construction  of  Obligation. — Contractor's  Bond. — Where  a  con- 
tractor's bond  guaranteed  the  construction  of  a  three-story 
brick  building,  but  also  contained  a  provision  obligating  the  con- 
tractor to  erect  and  complete  the  structure  under  the  contract 
in  accordance  with  plans  and  specifications  which  provided 
that  the  building  should  be  faced  with  stone,  the  bondsmen  could 
not  avoid  any  liability  growing  out  of  the  construction  of  the 
brick  and  stone  building  on  the  theory  that  there  was  a  de- 
parture from  the  contract,  since  the  bond  and  contract  must 
be  construed  together. 

Hoosier  Brick  Co.  v.  Floyd  County  Bank,  445, 452  (2) . 

PRIVILEGED  COMMUNICATIONS— 

See  Witnesses  1,  8. 

PROXIMATE  CAUSE— 

See  Master  and  Servant  1,  6,  12. 

PUBLIC  IMPROVEMENTS— 

See  Drains;  Highways. 

PUBLIC  POLICY— 

Ultra  vires  contracts,  defense,  when  sustained,  see  Corpora- 
tions 2. 

PUNITIVE  DAMAGES— 

See  Damages  8. 

When  assessable  against  corporation,  see  Corporations  10. 

QUIETING  TITLE— 

1.  Cross-Complaint. — Demand. — When  Necessary. — A  cross-com- 
plaint in  an  action  to  quiet  title  need  not  allege  demand  as  such 
allegation  is  unnecessary  where  the  cross-complainant  is  not 
the  moving  party,  but  is  brought  into  court  by  his  adversary. 

Decker  v.  Mahoney,  500, 508  (6) . 


INDEX.  775 

QUIETING  TITLE— Continued. 

2.  Evidence. — Sufficiency. — In  an  action  to  quiet  title,  where  the 
evidence  showed  that  cross-complainants  were  in  undisputed 
possession  of  the  land  in  controversy  under  a  claim  of  owner- 
ship, and  that  they  had  made  improvements  at  the  time  of  the 
acquisition  of  the  title  asserted  by  complainants,  though  the 
deeds  under  which  cross-complainants  asserted  title  failed 
through  mutual  mistake  to  include  such  land,  such  evidence  is 
sufficient  to  sustain  a  judgment  for  cross-complainants,  espe- 
cially where  the  evidence  fails  to  show  any  deed  to  plaintiffs 
grantors  from  cross-complainant's  grantor. 

Decker  v.  Mahoney,  500, 505  (5). 

RAILROADS— 

See  Carriers;  Master  and  Servant;  Negligence;  Street  Rail- 
roads. 

1.  Crossing  Accidents. — Evidence. — Sufficiency. — Contradictory 
Testimony. — In  an  action  for  death  in  a  railroad  crossing  acci- 
dent, the  testimony  of  the  principal  witnesses  of  the  decedent, 
though  containing  contradictory  statements,  is  sufficient  to  sup- 
port a  verdict  for  plaintiff  where  sufficient  evidence  may  be 
gathered  from  such  testimony  to  sustain  the  verdict  in'  its 
essential  feature.  Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 307  (1) . 

2.  Crossing  Accidents. — Contributory  Negligence. — Answers  to 
Interrogatories. — In  an  action  for  the  death  of  an  aged  woman 
who  was  struck  by  defendant's  train  at  a  street  crossing,  where 
the  answers  to  interrogatories  show  that  decedent  stopped  to 
look  and  listen  for  approaching  trains  before  attempting  to 
cross  the  railroad  track,  that  after  crossing  the*  tracks  she 
walked  along  the  side  thereof  in  the  direction  of  a  train  ap- 
proaching from  the  north  until  she  reached  the  point  where 
she  was  struck,  that  embankments  and  trees  obstructed  a  full 
view  of  the  tracks  in  the  direction  from  which  the  train  was 
coming  and  that  there  was  a  train  on  a  sidetrack,  the  loco- 
motive of  which  was  puffing,  sounding  its  whistle  and  ringing 
its  bell  when  she  started  to  walk  northwardly  and  across  the 
track,  the  rule  that  one  approaching  a  railroad  crossing  is 
bound  to  see  what  could  have  been  seen,  and  to  hear  what  could 
have  been  heard  is  not  applicable  under  the  facts  found. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 666  (2) . 

3.  Crossing  Accidents. — Contributory  Negligence. — Jury  Ques- 
tions.— Sufficiency  of  Evidence. — In  an  action  for  death  in  a 
crossing  accident,  where  there  was  some  evidence  that  decedent 
used  care  in  approaching  and  going  upon  the  railroad  track,  it 
was  for  the  jury  to  determine  whether  deceased  used  that  de- 
gree of  care  which  an  ordinarily  prudent  person  would  have 
used  under  the  circumstances. 

Cleveland,  etc.,  R.  Co.  v.  Lutz,  Admr.,  663, 671  (8) . 

4.  Crossing  Accidents. — Erroneous  Instructions. — Cure  by  other 
Instruction. — In  an  action  for  death  in  a  railroad  crossing  ac- 
cident, an  instruction  that  the  jury  should  find  for  plaintiff  if 
decedent's  injury  was  caused  by  defendant's  negligence,  unless 
they  also  found  that  decedent  was  guilty  of  contributory  negli- 
gence, although  erroneous  for  not  limiting  the  negligence  af- 
fording a  basis  for  recovery  to  that  charged  in  the  complaint, 
was  corrected  and  the  error  rendered  harmless  by  another  in- 
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struction  specifically  informing  the  jury  what  act  or  acts  of 
negligence  must  be  proved  to  authorize  a  verdict  for  plaintiff. 

Chicago,  etc.,  R.  Co.  V.  Prohl,  302, 314  (9) . 

5.  Crossing  Accidents. — Evidence. — Admissibility. — Competency 
of  Employe, — In  an  action  for  the  death  of  a  driver  of  an  auto- 
mobile struck  by  a  train  at  a  railroad  crossing,  where  the  com- 
plaint alleged  that  defendant  railroad  was  negligent  in  employ- 
ing an  incompetent  crossing  watchman  to  operate  the.  safety 
gates,  evidence  that  the  gateman  was  generally  incompetent 
was  not  admissible,  since  in  such  a  case  the  issue  involved  was 
"vhether  the  gateman  exercised  reasonable  care,  the  question  of 
competency  not  being  of  controlling  importance. 

Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 309  (5) . 

6.  Crossing  Accidents. — Instructions. — In  an  action  for  death  in 
a  railroad  crossing  accident,  where  defendant  contended  that 
after  decedent  crossed  the  track  on  the  south  side  of  the  street, 
she  started  to  walk  north  along  the  side  of  the  track,  an  in- 
struction that  decedent,  in  crossing  from  her  home  on  the  south 
side  of  the  track  to  her  slaughter's  home  on  the  north  side 
thereof,  had  a  right  to  use  any  part  of  the  street  and  any  part 
of  the  track  located  therein,  and  that  she  could  not  be  charged 
with  contributory  negligence  in  using  the  track  within  the  lim- 
its of  the  street,  merely  meant  that  decedent  had  a  right  to 
use  any  part  of  the  street  and  any  part  of  the  track  located 
therein  and  that  such  use  of  the  track  would  not  of  itself  be 
contributory  negligence,  and  such  instruction  was  not  objection- 
able as  informing  the  jury  that  deceased  could  not  be  charged 
with  contributory  negligence  in  using  the  track  within  the  limits 
of  the  street. 

Cleveland,  etc.,  R.  Co.  v.  Lute,  Admr.,  663, 670  (5) . 

7.  Crossing  Accidents. — Instruction. — Negligence. — Storage  of 
Cars  on  Sidetrack. — In  an  action  for  the  death  of  an  automo- 
bile driver  struck  by  a  train  on  a  railroad  crossing  where  the 
complaint  charged  that  defendant  stored  cars  near  the  crossing 
on  a  sidetrack  thereby  obstructing  both  view  and  sound  so  that 
decedent  was  unable  to  see  or  hear  the  approaching  train,  and 
the  evidence  showed  that  the  cars  did  not  encroach  upon  the 
highway,  it  was  error  to  refuse  defendant's  tendered  instruc- 
tion that  such  storage  of  cars  was  not  negligence,  though  the 
fact  that  cars  had  thus  accumulated  should  have  been  consid- 
ered in  determining  whether  decedent -was  guilty  of  contribu- 
tory negligence  under  the  circumstances  and  whether  the  train 
which  struck  him  was  being  operated  with  due  care. 

Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 313  (8) . 

8.  Crossing  Accidents. — Mandatory  Instruction. — Omission  of 
Essential  Element — In  an  action  for  the  death  of  an  automobile 
driver  in  a  crossing  accident,  an  instruction,  mandatory  in 
form,  that,  if  the  gateman  failed  to  operate  the  crossing  gates 
and  if  decedent  was  free  from  negligence,  plaintiff  could  re- 
cover, was  erroneous  as  omitting  the  essential  element  of  proxi- 
mate cause.  Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 315  (10) . 

9.  Crossing  Accidents. — Refusal  of  Instructions. — Negligence. — 
Violation  of  Speed  Ordinance. — Liability. — In  an  action  for  the 
death  of  an  automobile  driver  struck  by  a  train  on  a  railroad 
crossing,  where  one  of  the  grounds  of  negligence  charged  was 
that  the  train  was  being  run  at  the  time  of  the  accident  at  a 
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speed  exceeding  the  limit  fixed  by  city  ordinance,  defendant's 
requested  instruction  that,  if  the  railroad  was  guilty  of  no  neg- 
ligence other  than  operating  its  train  at  an  excessive  speed, 
plaintiff  could  not  recover,  was  properly  refused,  especially  as 
another  instruction  given  at  defendant's  request  recognized  that 
a  verdict  for  plaintiff  might  be  based  on  such  negligence. 

Chicago,  etc.,  R.  Co.  v.  Profit,  302, 312  (7) . 

10.  Crossing  Accidents. — Res  Gestae. — Physical  Condition  of 
Crossing  Watchman. — In  an  action  for  the  death  of  an  auto- 
mobile driver  struck  by  a  train  at  a  railroad  crossing,  where 
the  complaint  charged  that  the  operator  of  the  safety  gates  was 
unfit  to  perform  his  duties  because  of  the  excessive  use  of  nar- 
cotics and  intoxicants,  evidence  to  show  his  physical  condition 
at  the  time  of  the  accident  was  admissible  as  part  of  the  res 
gestae.  Chicago,  etc.,  R.  Co.  Y.  Prohl,  302, 311  (6) . 

11.  Injuries  to  Animals  on  Tracks. — Violation  of  Statutory  Duty. 
— Contributory  Negligence. — In  an  action  against  a  railroad 
company  for  injury  to  animals  upon  its  tracks,  where  liability 
is  predicated  on  the  violation  of  its  statutory  duty  to  properly 
fence  its  right  of  way,  contributory  negligence  is  not  an  issue. 

Pittsburgh,  etc.,  R.  Co.  Y.  James,  456, 466  (7) . 

12.  Injury  to  Stock. — Failure  to  Maintain  Fences. — Action. — Evi- 
dence.— Sufficiency. — In  an  action  against  a  railroad  to  recover 
for  a  horse  killed  because  of  failure  to  maintain  fences  along 
the  right  of  way  as  required  by  §§5436, 5442  Burns  1914,  §§4025, 
4026  E.  S.  1881,  where  the  only  evidence  tending  to  show  the 
point  at  which  the  horse  entered  on  the  defendant's  right  of 
way  was  the  tracks  of  a  horse  leading  from  a  gate  in  the  fence 
to  the  railroad  tracks,  the  evidence  is  insufficient  to  warrant 
an  inference  that  the  horse  escaped  through  an  opening  in  de- 
fendant's fence,  as  charged  in  the  complaint. 

Pittsburgh,  etc.,  R.  Co.  Y.  James,  456, 465  (6) , 

REASONABLE  TIME— 

See  Insurance  12. 

RECORDS— 

See  Appeal  15,  19-38. 

REMAINDERS— 

See  Wills  14,  15. 

REMONSTRANCE— 

Statutory  right,  see  Counties  4. 

REPLEVIN— 

Conditional  sale,  evidence,  see  Sales  1,  2. 

RES  GESTAE— 

See  Railroads  9. 

RESTRAINT  OF  TRADE— 

See  Contracts  4;  Monopolies. 
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REVIEW— 

See  Appeal. 

RENT— 

See  Landlord  and  Tenant. 

RIPARIAN  RIGHTS— 

See  Navigable  Waters. 

RIVERS— 

See  Navigable  Waters. 

RULES  OF  COURT— 

On  appeal,  see  Appeal  48,  49,  54,  56,  57,  58,  61,  66,  72. 

SALES— 

See  also  Vendor  and  Purchaser. 

1.  Action  by  Vendor. — Conditional  Sale. — Evidence. — Sufficiency. 
— In  an  action  to  replevy  a  quantity  of  merchandise  claimed 
to  have  been  delivered  under  a  conditional  contract  of  sale  by 
which  title  did  not  pass  to  defendant  until  the  goods  were  paid 
for,  evidence  showing  that  a  written  memorandum  of  sale  pur- 
porting to  give  the  right  to  retake  the  goods  if  the  vendor  be- 
came dissatisfied  with  the  payments  contained  no  reference  to 
reservation  of  title  by  plaintiff,  that  notes  were  taken  for  the 
purchase  price,  and  that  a  statement  of  account  rendered  by 
plaintiff  referred  only  to  an  open  account,  was  sufficient  to  war- 
rant the  inference  that  there  was  no  conditional  sale  of  the 
goods.  SchoenfeldrYatUr  Co.  v.  Cline,  285, 291  (4) . 

2.  Conditional  Sales, — Replevin  by  Vendor. — Burden  of  Proof. — 
In  an  action  to  replevin  goods  claimed  to  have  been  delivered 
under  an  agreement  whereby  the  seller  reserved  title  until  pay- 
ment was  made,  plaintiff  had  the  burden  of  showing  its  right  to 
take  and  hold  the  goods. 

SchoenfelcLYatter  Co.  V.  Cline,  285, 292  (5) . 

3.  False  Representations. — Written  Contract. — Liability  of  Pur- 
chaser.— A  purchaser  of  a  gasoline  tank,  who  claimed  that  the 
seller  represented  that  only  two  of  such  tanks,  which  were  to 
be  marked  with  a  certain  distinguishing  emblem,  would  be  sold 
in  the  city,  could  not  defeat  an  action  for  the  purchase  price 
on  the  ground  that  such  representations  were  false,  where  the 
written  contract  of  sale,  executed  after  the  representations  re- 
lied on  were  made  did  not  include  a  stipulation  that  the  pur- 
chaser should  have  the  exclusive  right  to  use  the  emblem,  there 
being  no  claim  that  a  mistake  was  made  in  reducing  the  agree- 
ment to  writing  or  that  the  contract  as  executed  did  ntft  contain 
a  correct  statement  of  the  terms  of  the  agreement. 

Sonneborn  V.  S.  F.  Bowser  &  Co.,  429, 433  (4) . 

4.  Remedies. — Where  a  buyer  has  been  induced  by  fraud  to  make 
a  purchase,  he  may  either  retain  the  property  and  when  sued 
for  the  purchase  money  set  up  fraud  as  a  defense,  or  he  may 
rescind  the  contract  and  thus  defeat  the  action  for  the  pur- 
chase money.  Sonneborn  V.  S.  F.  Bowser  &  Co.,  429, 432  ( 1 ) . 

SECRET  TRUSTS— 

See  Fraudulent  Conveyances. 
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SERVANTS— 

See  Master  and  Servant. 

SILENCE— 

Of  insurer,  effect  as  to  proof  of  loss,  see  Insurance  18. 

SPECIAL  INTERROGATORIES— 

Review  of  rulings,  see  Appeal  104,  105. 

SPECIAL  PROCEEDINGS— 

Removal  of  county  seat,  see  Counties. 

SPECIFICATION  OF  ERRORS— 

See  Appeal  63. 

SPECIAL  FINDINGS— 

See  Trial. 

SPEED^ 

Ordinance,  violation,  see  Railroads  9. 

STATU  QUO— 

Ultra  vires  contract,  liability  of  corporation  receiving  benefits, 
see  Corporations  3. 

STATUTES— 

For  statutes  cited  and  construed,  see  p.  xxvi. 

Statutes  Authorizing  Appeals. — Construction, — As  statutes  con- 
ferring the  right  of  appeal  are  remedial,  they  should  be  liberally 
construed.  HaU  V.  Kincaid,  103, 117  (10) . 

STREET  RAILROADS— 

See  also  Railroads. 

1.  Injury  to  Passengers. — Complaint. — Negativing  Last  Clear 
Chance. — In  an  action  against  a  street  railroad  for  the  death 
of  a  prospective  passenger  killed  by  being  struck  by  a  passing 
car  while  standing  on  a  station  platform,  averments  in  the 
complaint  that  the  car  was  equipped  with  a  headlight  which 
permitted  defendant's  servants  to  observe  decedent's  dangerous 
position  from  a  point  five  hundred  feet  away,  that  they  knew 
he  would  be  struck  by  the  steps  of  the  car  unless  it  was  stopped, 
but  that  they  carelessly  and  negligently  permitted  the  car  to 
strike  decedent,  and  that  decedent  was  at  all  times  in  the  exer- 
cise of  due  care  and  caution  are  sufficient  to  negative  the  fact 
of  deceased  having  the  last  clear  chance  to  avoid  the  injury. 

Evansville  R.  Co.  v.  Miller,  206, 213  (6) . 

2.  Injury  to  Passengers. — Instruction. — Last  Clear  Chance. — 
Evidence. — In  an  action  against  a  street  railroad  company  foi 
the  death  of  a  prospective  passenger  who  was  struck  by  a  car 
for  which  he  was  waiting  on  a  station  platform,  instructions  in- 
forming the  jury  that  defendant  was  liable,  regardless  of  dece- 
dent's antecedent  negligence,  even  though  it  had  no  actual 
knowledge  of  the  perilous  situation  of  deceased,  were  erroneous 
in  the  absence  of  evidence  to  show  that  decedent  was  in  a  posi- 
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tion  of  peril  from  which  he  could  not  extricate  himself  or  that 
the  motorman  actually  saw  him  in  such  a  situation  as  to  indi- 
cate to  a  man  of  ordinary  prudence  that  he  was  in  danger  of 
being  injured  by  the  car,  in  either  of  which  cases  the  motorman 
would  be  charged  with  knowledge  of  the  peril  and  be  bound  to 
use  care  commensurate  with  the  danger  to  avoid  injury.  (In' 
diana,  etc.,  R.  Co.  v.  Kraemer  [1913],  55  Ind.  App.  190,  distin- 
guished.) Evansville  R.  Co.  v.  Miller,  206, 213  (7) . 

3.  Injuries  to  Passengers. — Action. — Complaint.— -Sufficiency. — 
Contributory  Negligence. — In  a  passenger's  action  against  a 
street,  railroad  company  for  personal  injuries,  a  complaint  al- 
leging that  defendant's  motorman  directed  plaintiff  to  leave  the 
car  by  the  front  door  instead  of  the  rear,  where  passengers  were 
customarily  discharged,  and  that  the  motorman  knowingly  and 
negligently  permitted  plaintiff  to  so  alight  in  front  of  an  ap- 
proaching automobile  which  struck  and  injured  her,  is  not  de- 
murrable as  showing  contributory  negligence  on  the  part  of 
plaintiff,  although  there  are  no  averments  that  she  looked  for 
approaching  vehicles  when  alighting  from  the  car. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 542  (7) . 

4.  Injuries  to  Passengers. — Action. — Contributory  Negligence. — 
In  an  action  for  personal  injuries,  a  complaint  is  not  demurr- 
able as  showing  plaintiff's  contributory  negligence,  unless  its 
averments  are  such  as  to  leave  it  open  to  the  one  inference  that 
plaintiff,  when  injured,  was  guilty  of  some  act  or  conduct  con- 
tributing thereto  of  which  a  reasonably  prudent  person  would 
not  have  been  guilty  under  like  circumstances. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 541  (6) . 

5.  Injuries  to  Passengers. — Action. — Complaint. — Sufficiency. — 
In  a  passenger's  action  against  a  street  railroad  company,  a 
complaint  containing  proper  averments  of  negligence  and  alleg- 
ing that  when  plaintiff,  a  deaf  mute,  was  about  to  alight  from 
the  car,  she  was  directed  by  defendant's  motorman  to  leave  by 
the  front  entrance  instead  of  the  rear,  where  passengers  were 
customarily  discharged,  that,  although  the  motorman  knew  that 
an  automobile  approaching  the  car  at  a  rapid  rate  of  speed 
would  strike  plaintiff  if  she  was  permitted  to  so  alight,  he 
failed  to  restrain  her  from  stepping  in  front  of  the  automobile, 
which  struck  and  injured  plaintiff,  and  that  the  accident  would 
not  have  occurred  had  she  been  directed  to  leave  the  car  from 
the  rear  door,  sufficiently  charges  defendant  company  with  neg- 
ligence proximately  causing  the  injury. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 537, 541  (3). 

6.  Injury  to  Passenger. — Action. — Pleading. — Last  Clear  Chance. 
— In  an  action  against  a  street  railroad  company  for  the  death 
of  a  prospective  passenger  killed  by  being  struck  by  a  car  which 
he  was  signaling  to  stop  while  standing  on  a  station  platform, 
a  general  averment  in  the  complaint  that  the  defendant  care- 
lessly and  negligently  caused  and  permitted  its  car  to  strike  de- 
cedent is  sufficient  to  authorize  the  introduction  of  evidence  to 
which  the  last  clear  chance  doctrine  is  applicable. 

Evansville  R.  Co.  v.  Miller,  206, 213  (5) . 

7.  Injury  to  Passenger. — Contributory  Negligence. — Standing  on 
Station  Platform. — A  prospective  passenger  standing  on  a  sta- 
tion platform,  awaiting  the  arrival  of  a  car,  is  entitled  to  as- 
sume that  he  can  occupy  any  part  of  it  without  danger  of  being 
struck  by  a  passing  car,  and,  if  injured  while  upon  such  plat- 
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form,  he  is  not  chargeable  with  contributory  negligence  in  the 
absence  of  knowledge,  either  actual  or  constructive,  that  he  was 
exposing  himself  to  danger. 

Evansville  R.  Co.  v.  Miller,  206, 212  (4) . 

8.  Passengers. — Creation  of  Relation. — Care  Required. — One  who 
is  upon  a  station  platform  awaiting  the  arrival  of  a  car  with 
the  intention  of  becoming  a  passenger  thereon  is  a  passenger, 
to  whom  the  carrier  owes  the  duty  of  ordinary  care. 

Evansville  R.  Co.  v.  Miller,  206, 211  (3) . 

9.  Injuries  to  Person  on  Tracks. — Action. — Instructions. — Con- 
tributory Negligence. — In  an  action  for  personal  injuries  sus- 
tained by  a  wagon  driver  in  a  collision  with  an  electric  street 
car,  instructions  that  it  is  not  sufficient  for  a  driver  that  is 
about  to  cross  railway  tracks  to  look  and  listen  for  cars  at  the 
time  he  is  entering  the  street  intersection  upon  which  the  tracks 
are  located,  but  that  he  must  at  all  times  while  approaching 
the  tracks  use  his  senses  of  sight  and  hearing  and  that  degree 
of  care  which  an  ordinarily  prudent  person  would  use  under 
like  circumstances,  that  if  plaintiff  by  the  exercise  of  ordinary 
care  could  have  seen  or  heard  the  car  which  injured  him  and 
failed  to  do  so,  the  jury  might  consider  such  fact  as  bearing  on 
the  question  of  contributory  negligence,  and  that  the  law  pre- 
sumed that  a  person  could  see  and  hear  and  would  heed  what 
a  person  of  good  sight  and  hearing  exercising  ordinary  care  and 
caution  would  see,  hear  and  heed  under  similar  circumstances 
are  not  objectionable  as  informing  the  jury  that  plaintiff  was 
guilty  of  contributory  negligence  and  could  not  recover,  if  he 
only  looked  and  litened  for  cars  when  he  was  entering  the 
street  intersection  upon  which  the  tracks  were  located. 

Naparala  v.  Chicago,  etc.,  R.  Co.,  169, 171  (2) . 
SUICIDE— 
Construction  of  insurance  policy,  see  Insurance  34,  36. 

SUPPORT— 

Contribution,  absence  of  legal  duty,  evidence  showing  dependency, 
see  Death  1,  2. 

SURPLUSAGE— 

See  Pleading  9. 

TAXATION— 

Failure  to  list  property,  effect  on  issue  of  ownership,  see  Conver- 
sion 1. 

Assessment  of  Personal  Property. — Money  Due  on  Contract. — 
Statutes.— Under  §1356  Burns  1914,  §1285  R.  S.  1881,  provid- 
ing that  the  phrase  ''personal  property"  includes  goods,  chat- 
tels, evidence  of  debt  and  things  in  action,  and  §10199  Burns 
1914,  Acts  1899  p.  491,  requiring  every  person  to  list  for  taxa- 
tion all  notes,  mortgages,  accounts,  demands,  claims  and  other 
indebtedness  owing  him,  and  §10142  Burns  1914,  Acts  1891  p. 
199,  providing  that  all  property  within  the  jurisdiction  of  the 
state,  not  expressly  exempted,  shall  be  subject  to  taxation, 
money  due  a  gas  company  under  a  contract  conveying  the  equit- 
able title  to  its  property  and  containing  an  agreement  for  the 
conveyance  of  the  legal  title  on  completion  of  the  stipulated 
payments  is  personal  property  which  is  assessable  for  taxation. 

In  re  Aurora  Gaslight,  etc.,  Co.,  690, 702  (9) . 
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TENANCY  IN  COMMON— 

Improvements  by  Occupying  Tenant. — Discharge  of  Liens. — The 
discharge  of  liens  and  the  making  of  improvements  by  an  occu- 
pying tenant,  using  the  rents  and  profits,  are  under  some  cir- 
cumstances deemed  to  be  the  joint  acts"  of  all  of  the  tenants, 
and  such  improvements  are  regarded  as  paid  pro  tanto  by  the 
rents  and  profits  as  they  accrue,  even  in  the  absence  of  an  ad- 
mission to  that  effect.  Porter  v.  Mooney,  479, 493  (9) . 

TEXT-BOOKS— 

Cited,  see  p.  xxix. 

THEORY— 

See  Pleading  1-3. 

Of  pleading,  adoption  on  appeal,  see  Appeal  86,  87. 

TIME— 

See  Appeal  16-18,  20,  23-26,  68,  71;  Exceptions,  Bill  of;  Exe- 
cutors and  Administrators. 

"Reasonable,"  see  Insurance  12. 

TITLE— 

See  Quieting  Title. 

Marketable,  definition,  see  Vendor  and  Purchaser  9-12. 

TORTS— 

Action,  error  in  amount  of  recovery,  not  proper  as  ground  for  new 
trial,  see  Judgment  1. 

TRANSCRIPTS— 

See  Appeal  16,  19,  36-38. 

TRIAL— 

See  Continuance;  New  Trial. 

For  review  of  rulings  at,  see  Appeal. 

1.  Findings. — Sufficiency. — In  an  action  to  have  set  aside  a  war- 
ranty deed  claimed  to  have  been  procured  by  fraud  when  only 
a  mortgage  was  intended,  special  findings  that  plaintiff  re- 
quested defendant  to  see  the  holder  of  a  mortgage  and  make 
arrangements  to  take  it  up,  that  defendant  agreed  to  either 
personally  furnish  or  procure  money  to  pay  the  mortgage  in- 
debtedness under  an  agreement  that  plaintiff  should  execute  a 
mortgage  to  him  on  his  entire  tract  of  land,  that  defendant, 
knowing  that  plaintiff  was  illiterate,  prepared  a  warranty  deed 
conveying  the  land  to  himself,  and  that  plaintiff,  believing  the 
instrument  to  be  a  mortgage,  executed  the  deed,  which  he  would 
not  have  done  if  he  had  known  it  was  a  deed,  the  considera- 
tion being  greatly  inadequate,  are  sufficient  to  warrant  the 
conclusion  of  law  that  the  deed  was  obtained  through  fraud. 

Dunker  V.  Calahan,  624,  628, 630  (2) . 

2.  Findings. — Failure  to  Find  Material  Fact. — Effect. — The  ab~ 
sence  of  a  finding  as  to  certain  facts  is,  in  effect,  a  finding  that 
such  facts  were  not  proven  on  the  trial. 

Beard  v.  Payne,  324, 331  (10) ." 

3.  General  Findings. — Modification. — Motion  for  New  Trial. — 
Where  the  finding  of  the  court  was  general,  and  not  special, 
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defendant's  remedy,  if  any,  was  by  a  motion  for  a  new  trial 
and  not  by  motion  to  modify.     Overbay  v.  Fisher,  44, 48  (4) . 

4.  Special  Findings  in  Absence  of  Request. — Construction. — The 
findings  of  the  court  must  be  construed  as  a  general  finding,  in 
the  absence  of  a  request  for  a  special  finding. 

Overbay  v.  Fisher,  44, 48  (3) . 

5.  Inferences  from  Facts  Proved. — In  a  trial  without  jury  the 
court  may  draw  any  reasonable  inferences  warranted  by  the 
facts  and  circumstances  shown  by  the  evidence. 

Schoenfeld-Yatter  Co.  v.  Cline,  285, 291  (3) . 

6.  Evidence. — Admission. — Agreement  to  Show  Materiality. — 
Where,  in  an  action  to  enforce  a  trust  on  land,  defendant  ob- 
jected to  the  introduction  in  evidence  of  a  letter  on  the  ground 
that  it  was  not  shown  that  it  had  any  connection  whatever  with 
the  money  for  which  the  suit  was  filed,  the  admission  of  the 
letter,  after  a  statement  by  plaintiff's  counsel  that  they  had  a 
witness  present  to  testify  and  that  it  was  agreed  by  the  parties 
that  if  she  could  testify  the  letter  would  be  competent,  was  not 
reversible  error,  even  though  its  materiality  was  not  subse- 
quently shown.  Spurgeon  V.  dinger,  176, 190  (7) . 

7.  Motion  to  Strike  Out  Evidence.  —  Making  Prematurely. 
— Where  a  letter  was  admitted  in  evidence  over  the  objection 
by  defendant  that  it  was  not  shown  to  have  any  connection  with 
the  money  for  which  suit  was  filed,  on  the  condition  that  its  ma- 
teriality would  subsequently  be  shown,  the  trial  court  properly 
overruled  a  motion  to  strike  out  made  before  plaintiff  had  been 
given  oportunity  to  meet  the  only  objection  to  the  evidence  in 
accordance  with  the  condition  which  the  court  placed  upon  its 
final   acceptance.  %  Spurgeon  v.  dinger,  176, 190  (8). 

8.  Instructions. —  Necessity  of  Requesting. —  Where  the  trial 
court,  upon  the  dismissal  of  one  paragraph  of  complaint  gave 
instructions  limiting  recovery  to  the  remaining  paragraphs  and 
upon  the  subject  of  the  application  of  the  evidence  thereto,  and 
the  instructions  were  correct  as  far  as  they  went,  defendant,  if 
dissatisfied,  should  have  requested  more  complete  instructions. 

Queen  Coal,  etc.,  Co.  V.  Epple,  235, 249  (10) . 

9.  Instructions. — Personal  Injuries. — Damages. — Consideration  of 
Instructions  as  a  Whole. — Where,  in  an  action  for  personal  in- 
juries, an  instruction  upon  the  question  of  damages  which,  when 
read  as  a  whole,  confined  the  jury  to  a  consideration  of  the 
facts  proved,  defendant  was  not  harmed  by  including  therein 
elements  of  damage  upon  which  there  was  no  evidence. 

Otter  Creek  Coal  Co.  v.  Archer,  381, 386  (5) . 

10.  Instructions. — How  Construed. — Instructions  should  be  con- 
strued as  a  whole  and  given  a  reasonable  interpretation,  and  a 
cause  will  not  be  reversed  for  some  slight  inaccuracy  of  ex- 
pression when  it  is  apparent  that  the  jury  could  not  have  been 
misled  thereby. 

Cleveland,  etc.,  R.  Co.  V.  Lutz,  Admr.,  663, 670  (6) . 

11.  Instructions. — Consideration  as  a  Whole. — Instructions 
should  be  considered  in  their  entirety,  and  if,  when  so  con- 
sidered, they  fairly  and  accurately  state  the  law  under  the  is- 
sues and  the  evidence,  they  are  not  erroneous. 

Naparala  v.  Chicago,  etc.,  R.  Co.,  169, 173  (3) . 

12.  Instructions. —  Rereading. —  In  an  action  for  personal  in- 
juries, where  the  jury,  in  returnin&r  its  verdict,  disregarded  an 
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instruction  as  to  the  apportionment  of  damages  among  defend- 
ants, it  was  proper  for  the  court  to  reread  such  instruction 
before  sending  the  jury  back  for  further  deliberation. 

Fort  Wayne,  etc.,  Traction  Co.  V.  Kumb,  529, 544  (11). 

13.  Special  Interrogatories. — Submission  to  Court. — Statute. — 
Interrogatories  being  authorized  by  §573  Burns  1914,  §547  R. 
S.  1881,  when  proper  and  seasonably  requested,  should  be  sub- 
mitted by  the  trial  court,  and  the  refusal  to  submit  them  may 
be  reversible  error. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kumb,  529, 542  (9) . 

14.  Credibility  of  Witness. — Jury  Question. — Inconsistent  State- 
ments.— It  is  within  the  province  of  the  jury  to  reconcile  an  ap- 
parent conflict  in  the  evidence  of  a  witness  on  direct  and  cross- 
examination,  and  to  evolve  the  truth  from  such  testimony. 

Chicago,  etc.,  R.  Co.  v.  Prohl,  302, 308  (2) . 

15.  Directing  Verdict. — Duty  of  Court, — Consideration  of  Evi- 
dence.— In  considering  a  motion  for  a  peremptory  instruction, 
the  court  must  accept  as  true  all  facts  which  the  evidence  tends 
to  prove,  and  draw  against  the  party  asking  such  instruction  all 
inferences  which  the  jury  might  reasonably  draw,  and,  in  case 
of  conflict,  in  the  evidence,  must  consider  only  that  which  is 
favorable  to  the  party  against  whom  the  instruction  is  re- 
quested. Matthews  V.  Myers,  372, 374  (2) . 

16.  Directing  Verdict. — A  peremptory  instruction  should  be  given 
by  the  trial  court  only  when  there  is  a  total  absence  of  evi- 
dence upon  some  essential  issue,  or  where  there  is  no  conflict 
and  the  only  inference  which  can  possibly  be  drawn  therefrom 
is  favorable  to  the  party  asking  the  instruction. 

Matthews  V.  Myers,  372, 374  (1) . 

17.  Peremptory  Instruction. — When  Authorized. — In  an  action 
to  recover  on  a  fire  insurance  policy,  where  the  evidence  was 
documentary  and  susceptible  of  the  single  inference  that  there 
should  be  a  recovery  by  plaintiff  and  the  amount  thereof,  it 
was  proper  for  the  court  to  direct  a  verdict  for  plaintiff. 

Caledonian  Ins.  Co.  V.  Indiana  Reduction  Co.,  566, 569  (5). 

18.  Verdict. — Answers  to  Special  Interrogatories. — Where  a  com- 
plaint in  an  action  for  personal  injuries  consisted  of  several 
paragraphs  and  the  jury  returned  answers  to  special  interroga- 
tories which  were  not  in  irreconcilable  conflict  with  the  verdict 
for  plaintiff  if  it  was  based  on  the  first  paragraph  of  complaint, 
it  is  unnecessary  to  consider  the  question  as  to  the  other  para- 
graphs, since  the  general  verdict  presumably  rests  on  all  of 
them  and  should  be  sustained  if  supported  by  any. 

Indiana  Quarries  Co.  v.  Lavender,  415, 425  (7) . 

19.  Verdict. — Answers  to  Interrogatories. — To  overcome  the  gen- 
eral verdict,  the  answers  to  interrogatories  must  show  that  they 
are  in  such  irreconcilable  conflict  with  the  general  verdict  that 
it  cannot  be  sustained  on  any  paragraph  of  the  complaint,  or 
by  any  evidence  that  might  have  been  offered  under  the  issues. 

Indiana  Quarries  Co.  v.  Lavender,  415, 424  (5) . 

20.  Verdict. — Scope. — A  general  verdict  for  plaintiff  is  a  finding 
in  his  favor  as  to  all  paragraphs  of  complaint  and  of  every 
issuable  fact  in  each  of  such  paragraphs. 

Indiana  Quarries  Co.  v.  Lavender,  415, 424  (4) . 

21.  Verdict. — Damages. — Improper  Elements. — Necessity  of  Ob- 
jection. — Where,  in  an  action  for  personal  injuries,  the  jury's 
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answer  to  an  improper  interrogatory  submitted  by  defendant 
disclosed  that  the  verdict  included  an  unauthorized  element  of 
damages,  defendant  waived  the  error,  if  any,  by  failure  to  move 
the  court  to  have  the  jury  reconsider  the  amount  of  damages 
awarded  and  ■  to  give  special  instructions  to  eliminate  the  im- 
proper element  from  the  verdict. 

Queen  Coal,  etc.,  Co.  v.  Epple,  235, 246  (6) . 

22.  Weight  of  Evidence.  —  Credibility  of  Witnesses.  —  Jury 
Questions.— The  weight  of  testimony  and  the  credibility  of  wit- 
nesses are  for  the  jury. 

Aufderheide  v.  Fulk,  149, 158  (6) . 

TROVER  AND  CONVERSION— 

1.  Conversion  of  Personalty. — Action. — Complaint. — Damages 
Provable. — Where,  in  an  action  for  trespass  and  conversion  of 
goods,  the  complaint  -showed  that  defendant  unlawfully  broke 
into  plaintiff's  home  and  removed  her  property  to  her  damage, 
under  such  averments  plaintiff  was  entitled  to  prove  the  value 
of  the  property  situated  in  her  house  as  it  was  when  taken  by 
defendant,  such  evidence  of  the  value  to  plaintiff  being  proof 
of  the  damages  which  naturally  and  proximately  resulted  from 
defendant's  unlawful  act  and  was  proper  under  the  general 
allegations  of  damage  contained  in  the  complaint. 

Aufderheide  V.  Fulk,  149, 157  (3) . 

2.  Conversion  of  Personalty. — Action. — Damages. — Verdict. — 
Answers  to  Interrogatories. — Where,  in  a  suit  for  damages  for 
trespass  and  conversion  of  goods,  a  general  verdict  was  re- 
turned for  plaintiff  for  $2,000  under  a  complaint  alleging  that 
defendant  unlawfully  removed  certain  household  furnishings 
from  plaintiff's  home  and  converted  them  to  his  own  use, 
answers  to  special  interrogatories  showing  that  the  second-hand 
market  value  of  the  goods  at  the  time  of  the  conversion  was 
$136  were  not  inconsistent  with  the  general  verdict  and  a  mo- 
tion for  judgment  on  the  interrogatories  was  properly  over- 
ruled, since  the  proof  and  finding  of  the  second-hand  value  of 
the  property  did  not  preclude  plaintiff's  recovery  of  the  value 
to  her  of  the  property  in  the  home  and  the  actual  loss  sustained 
by  the  wrongful  taking  of  the  goods  therefrom,  the  market 
value  proven  being  merely  an  element  which  might  be  con- 
sidered: in  assessing  the  damages. 

Aufderheide  V.  Fulk,  149, 157  (4) . 

3.  #  Measure  of  Damages. — Loss  of  Household  Goods  and  Cloth- 
ing.— While  the  general  measure  of  damages  for  the  conversion 
of  personal  property  is  the  market  value  at  the  time  and  place 
of  conversion  with  interest  from  the  date  of  conversion,  yet  in 
case  of  the  conversion  of  articles  in  actual  use  in  furnishing 
a  home  and  of  wearing  apparel  in  use  the  measure  of  dam- 
ages is  the  value  to  the  owner  under  all  circumstances,  based  on 
actual  damages  sustained  by  being  deprived  of  his  property, 
not  including  any  mere  sentimental  or  fanciful  value  he  may 
place  upon  it.  Aufderheide  v.  Fulk,  149, 153  (1) . 

TRUSTS— 

Trust  property,  statute,  construction,  see  Banks  and  Banking 
3,  4;  Conversion  2. 

Secret,  see  Fraudulent  Conveyances. 

Vol.  64—50 
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Elements. — A  trust  is  a  confidence  reposed  in  one  person  by  an- 
other with  respect  to  property  held  by  the  former  for  the  bene- 
fit of  the  latter.  Drudge  v.  Citizens  Bank,  217, 225  (3). 

ULTRA  VIRES— 

See  Corporations  2-8. 

VACATION— 

Of  judgment,  motion,  see  Judgments  5. 

VALUE— 

Misrepresentations,  jury  question,  see  Appeal  99. 
Representations,  see  Fraud  9. 

VARIANCE— 

Allegations  and  proof,  amendments  deemed  made,  see  Appeal  74. 

VENDOR  AND  PURCHASER^- 

See  Fraud;  Sales. 

1.  Contract  of  Sale. — In  a  contract  of  sale  the  offer  and  accept- 
ance are  concurrent,  and  the  instrument  shows  that  the  minds 
of  the  seller  and  purchaser  have  met  and  fixes  definitely  the 
relative  rights,  duties  and  obligations  of  the  parties  at  the 
time  of  the  execution. 

In  re  Aurora  Gaslight,  etc.,  Co.,  691, 699  (6) . 

2.  Contract  of  Sale. — Equitable  and  Legal  Title. — A  purchaser 
may  acquire  the  equitable  title  to  property  and  contract  to 
acquire  the  legal  title  upon  the  performance  of  conditions  sub- 
sequent to  the  consummated  transaction  of  the  sole. 

In  re  Aurora  Gaslight,  etc.,  Co.,  691, 700  (7) . 

3.  Contract  of  Sale. — Breach. — Damages. — Right  to  Recover. — 
In  an  action  for  the  breach  of  a  contract  for  the  sale  of  real  es- 
tate, where  performance  by  the  vendors,  nonperformance  by 
the  purchasers  and  substantial  damages  are  shown  to  have  been 
suffered  by  the  vendors,  the  vendors  are  entitled  to  recover 
against  the  purchasers.        Kenefick  v.  Schumaker,  552, 558  (1). 

4.  Contract. — Performance. — Furnishing  Abstract  of  Title. — 
Where  a  contract  for  the  sale  of  realty  required  the  vendors  to 
furnish  an  abstract  of  title,  and  an  abstract  duly  certified  by  a 
competent  abstractor  was  seasonably  tendered  to  the  buyers 
and,  upon  objection  being  made  that  it  did  not  contain  a  state- 
ment as  to  certain  taxes  and  special  assessments  and  as  to  a 
certain  judgment  record,  such  objections  were  properly  met  by 
a  search  of  the  records  and  the  abstract,  containing  a  certifica- 
tion as  to  the  facts  disclosed  by  such  records,  was  returned 
within  two  days,  there  was  a  compliance  with  the  contract, 
provided  the  abstract  showed  such  title  as  was  required. 

Kenefick  v.  Schumaker,  552, 562  (6) . 

5.  Delayed  Delivery  of  Possession. — Waiver. — Where  purchas- 
ers of  real  estate,  possession  of  which  was  to  be  given  on  a 
specified  date,  refused  to  complete  their  purchase,  and  when 
vacating  the  premises  notified  the  vendors  that  they  would  not 
carry  out  the  contract  because  the  abstract  did  not  show  a 
clear  title,  they  waived  any  delay  on  the  part  of  the  vendors  in 
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delivering  possession,  since  a  party  refusing  to  comply  with  a 
contract  cannot  base  his  refusal  to  perform  on  one  ground  and 
defend  an  action  for  a  breach  of  the  contract  on  another  and 
different  ground.  Kenefickv.  Schumaker,  552, 661  (5). 

6.  Delivery  of  Possession. — Delay. — Waiver. — Where  a  contract 
of  sale  of  a  dwelling  house  and  a  saloon  provided  that  posses- 
sion was  to  be  delivered  to  the  buyers  on  February  1,  and  pos- 
session of  tho  saloon  was  delivered  prior  to  that  date,  but  the 
purchasers  were  not  placed  in  possession  of  the  dwelling  house 
until  February  20,  and  they  retained  possession  of  the  premises 
for  two  months,  during  which  time  they  continued  negotiations 
for  the  purchase  of  the  realty,  they  waived  the  breach  of  the 
contract  occasioned  by  the  delay  in  obtaining  possession,  and 
could  not  urge  it  as  a  defense  to  the  vendor's  action  for  breach 
of  the  contract  Kenefick  v.  Schumaker,  552, 559, 560  (3) . 

7.  Lease. — Option. — Construction. — Where  a  gas  company  and 
another  corporation  executed  an  instrument  in  the  form  of,  and 
designated  as,  a  lease  for  a  term  of  years  providing  that  the 
lessee  should  pay  in  instalments,  as  rental,  specified  amounts, 
the  aggregate  of  which  during  the  term  was  equal  to  the  value 
of  the  demised  property,  that  the  payments  should  bear  interest, 
that  the  lessee  was  to  have  possession  and  entire  control  of  the 
property  and  was  obligated  to  keep  it  in  repair,  pay  all  taxes, 
etc.,  and  that  at  the  end  of  the  term  the  lessor  should  convey 
the  plant  to  the  lessee  if  all  payments  had  been  made,  the  only 
right  of  re-entry  being  in  case  of  default  in  payments,  and  at 
the  same  time  the  parties  executed  another  instrument,  in  the 
form  of  an  option  to  purchase  the  property,  containing  similar 
stipulations,  as  to  payment,  conveyance,  and  re-entry  only  after 
default,  both  instruments  containing  a  provision  that  each  was 
to  be  considered  as  a  part  of  the  other  and  should  be  construed 
together,  the  transaction  was  neither  a  lease  nor  a  lease  with 
an  option  to  purchase,  but  was  in  the  nature  of  a  consum- 
mated sale  with  the  legal  title  reserved  to  the  vendor  as  secur- 
ity for  the  payment  of  the  purchase  price. 

In  re  Aurora  Gaslight,  etc.,  Co.,  690, 698, 699, 700  (4) . 

8.  Lease. — Option. — An  option  is  not  an  actual  or  existing  con- 
tract for  the  sale  of  property,  but  is  a  proposition  by  one  party, 
for  a  consideration,  which  must  be  accepted  within  the  time 
specified  in  the  precise  terms  named  before  it  becomes  a  bind- 
ing contract.  In  re  Aurora  Gaslight,  etc.,  Co.,  690, 699  (5) . 

9.  Marketable  Title. — What  Constitutes. — A  marketable  title  is 
one  free  from  reasonable  doubt,  and  such  that  a  reasonably 
prudent  person,  with  full  knowledge  of  the  facts  and  their  legal 
bearings  would,  in  the  exercise  of  that  prudence  which  business 
men  ordinarily  bring  to  bear  upon  such  transactions,  be  willing 
to  accept  and  ought  to  accept 

Kenefick  V.  Schumaker,  552, 563  (8) . 

10.  Marketable  Title. — What  Constitutes. — A  marketable  title  is 
one  so  free  from  defects  as  to  enable  the  holder,  not  only  to  re- 
tain the  land,  but  to  possess  it  in  peace,  and,  if  he  wishes  to 
sell  it,  be  reasonably  sure  that  no  flaw  or%doubt  will  arise  to 
disturb  its  market  value.      Kenefick  v.  Schumaker,  552, 563  (9). 

11.  Marketable  Title. — What  Constitutes. — A  mere  suspicion 
against  a  title,  or  a  speculative  possibility  that  a  defect  in  it 
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might  appear  in  the  future,  does  not  render  the  title  unmarket- 
able. Kenefick  v.  Schumaker,  552, 563  (10) . 

12.  Marketable  Title. — What  Constitutes. — Defects. — Where  the 
court  found  that  there  were  some  defects  in  a  title,  but  that 
they  "were  not  of  a  serious  nature  and  did  not  affect  the  pos- 
sessory title"  of  the  vendors,  the  title  was  marketable. 

Kenefick  v.  Schumaker,  552, 565  (11) . 

13.  Notice  of  Adverse  Possession. — Innocent  Purchaser. — In  an 
action  to  quiet  title,  where  there  was  evidence  tending  to  show 
that  plaintiffs,  at  the  time  they  purchased  the  land  in  contro- 
versy, knew  that  cross-complainants  were  in  possession  and 
made  no  inquiry  as  to  the  nature  of  such  possession,  plaintiffs 
bought  the  realty  at  their  peril  and  could  not  prevail  as  in- 
nocent purchasers.  Decker  V.  Mahoney,  500, 509  (8) . 

14.  Quieting  Title. — Evidence. — Admissibility. — Vendee's  Dili- 
gence.—On  a  cross-complaint  filed  in  an  action  to  recover  on 
promissory  notes,  to  foreclose  a  real  estate  mortgage,  and  to 
expunge  from  the  record  a  release  thereof,  testimony  of  a 
cross-complainant  that  before  he  purchased  the  land  described 
in  the  mortgage  from  another  defendant  he  required  an  ab- 
stract of  title,  and  an  affidavit  made  by  cross-complainant's 
vendor,  as  a  condition  precedent  to  making  the  purchase,  was 
properly  admitted  as  tending  to  prove  that  cross-complainant 
was  diligent  in  his  efforts  to  ascertain  the  condition  of  the  title 
to  the  land  purchased,  that  he  relied  upon  the  public  records 
as  to  the  things  disclosed  thereby  and  on  his  vendor's  affidavit 
as  to  certain  things  not  disclosed  by  the  records,  and  that,  as 
to  plaintiff's  claim,  he  was  an  innocent  purchaser  in  good  faith. 

Kober  v.  Boyce,  677, 683  (6). 

15.  Vendor's  Lien. — Assignment  of  Note. — The  transfer  of  a 
promissory  note  secured  by  a  vendor's  lien  carries  the  lien  with 
it  without  a  special  assignment. 

Beard  v.  Payne,  324, 327  (3) . 

16.  Vendor's  Lien. — Express  Lien. — Waiver. — Where  a  vendor's 
lien  is  expressly  reserved  in  a  deed  of  conveyance  it  is  equiv- 
alent to  a  mortgage,  and  a  waiver  of  such  a  lien  must  be  made 
either  expressly,  or  by  acts  directly  inconsistent  with  its  exist- 
ence and  clearly  indicating  an  intention  to  waive,  and  ijb  is 
not  waived  by  the  mere  act  of  accepting  collateral  security  for 
the   lien.  Beard  v.  Payne,  324, 330  (9) . 

17.  Vendor's  Lien. — Express  Reservation  in  Deed. — Nature. — A 
vendor's  lien  expressly  reserved  in  a  deed  of  conveyance  is  a 
lien  by  contract  and  not  by  implication,  and  has  all  the  essen- 
tial elements  of,  and  is  equivalent  to,  a  mortgage. 

Beard  V.  Payne,  324, 329  (8) . 

18.  Vendor's  Lien. — Liability  of  Purchaser  with  Notice. — One 
purchasing  realty  on  which  there  was  expressly  reserved  a  ven- 
dor's lien  by  a  prior  deed  and  with  knowledge  that  the  pur- 
chase money  thus  secured  was  unpaid,  takes  the  land  subject  to 
the  lien.  Beard  v.  Payne,  324, 328  (5) . 

19.  Vendor's  Lien. — Payment  of  Note  by  Endorser, — The  en- 
dorser of  a  note  secured  by  a  vendor's  lien,  who  is  compelled  to 
pay  the  note  to  his  endorsee  at  maturity  and  become  the  owner 
thereof,  is  entitled  to  the  lien,  regardless  of  the  principle  of 
subrogation.  Beard  v.  Payne,  324, 328  (4) , 
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20.  Vendor's  Lien. — Complaint. — Sufficiency. — Allegation  of  Ex- 
press Lien. — In  an  action  on  a  promissory  note  and  to  foreclose 
a  vendor's  lien,  a  complaint  alleging  that  the  note  was  given  for 
the  purchase  money  of  real  estate,  and  that  it  was  expressly  de- 
clared to  be  a  lien  thereon  in  the  deed  executed  therefor,  is 
sufficient  to  show  the  existence  of  a  vendor's  lien. 

Beard  V.  Payne,  324, 327  (2) . 

21.  Vendor's  Title. — Sufficiency. — Where  a  contract  for  the  sale 
of  realty  merely  required  that  the  abstract  to  be  furnished 
should  show  title  in  the  vendors,  an  abstract  showing  a  market- 
able title  in  them  was  the  most  the  buyers  could  demand. 

Kenefick  V.  Schumaker,  552, 563  (7). 

22.  Waiver. — Where  one  in  possession  of  any  right,  whether  con- 
ferred by  law  or  by  contract,  and  with  full  knowledge  of  mate- 
rial facts,  does  or  forbears  the  doing  of  something  inconsistent 
with  the  existence  of  the  right  or  of  his  intention  to  rely  upon 
it,  such  right  is  waived*      Kenefick  V.  Schumaker,  552, 559  (4) . 

VERDICT— 

See  Trial;  Trover  and  Conversion  2. 

Review,  see  Appeal  100,  101.  • 

Special,  see  Appeal  104,  105;  Death  3;  Master  and  Servant  3, 
16;  Railroads  2;  Trial  13. 

Impeachment,  misconduct  of  juror,  see  New  Trial  2-4. 

VESTED  REMAINDERS— 

See  Wills  14, 

WAGES— 

See  Master  and  Servant  24,  26. 

WAIVER— 

See  Insurance  11-14. 

Of  error,  see  Appeal  101, 117-122. 

Of  forfeiture,  see  Landlord  and  Tenant. 

Of  lien,  see  Livery  Stable  and  Garage  Keepers  2;  Mechanics' 
Liens  3. 

Of  delay  in  delivery  of  possession,  see  Vendor  and  Purchaser 
5,6. 

WATERS  AND  WATERCOURSES— 

See  also  Navigable  Waters. 

1.  Easement — Prescription. — Where  an  easement  to  drain  water 
across  another's  land  is  used  by  one  whenever  he  sees  proper, 
without  asking  permission,  and  no  objection  is  made  thereto, 
the  use  is  adverse,  and  an  adverse  enjoyment  and  use  of  an 
easement  uninterrupted  for  twenty  years  cannot  be  afterwards 
disputed.  Trout  V.  Woodward,  333, 335  ( 1 ) . 

2.  "Natural  Watercourse." — Confining  to  Artificial  Channel. — 
Where  a  part  of  the  channel  of  a  natural  watercourse  was  im- 
proved by  landowners  so  that  the  stream  was  confined  in  an 
artificial  channel,  it  did  not  thereby  lose  its  characteristics  as  a 
natural  watercourse.  Trout  V.  Woodward,  333, 340, 341  (5). 
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3.  "Natural  Watercourse" — Generally  a  natural  watercourse 
must  have  a  substantial  existence,  and  there  must  be  a  bed  and 

.  banks  and  evidence  of  a  permanent  stream  of  running  water, 
but  it  need  not  flow  continuously  throughout  the  year. 

Trout  v.  Woodward,  333, 338  (3) . 

4.  "Natural  Watercourse" — Character, — Where  a  current  of 
water  flowed  throughout  the  entire  course  of  a  trough  or  swale, 
in  which  there  was,  at  places,  a  marked  indication  of  a  channel, 
and  the  moving  body  of  water  possessed  permanency  in  that  it 
flowed  from  time  immemorial  six  to  nine  months  of  each  year, 
the  stream  is  a  natural  watercourse  although,  before  the  lands 
affected  were  improved  by  the  landowners  confining  part  of  the 
stream  to  an  artificial  channel,  there  was  no  marked  depression 
or  surface  indication  of  a  channel  extending  throughout  the  en- 
tire course  of  the  swale.  Trout  v.  Woodward,  333, 340  (4) . 

5.  Obstruction  of  Stream. — Action  to  Compel  Removal. — Vari- 
ance.— In  an  action  to  compel  the  removal  of  a  dam  obstructing 
the  flow  of  an  alleged  watercourse,  if  the  water  dammed  against 
was  surface  water,  there  could  be  no  recovery  under  the  issues 
joined  as  to  the  obstruction  of  a  natural  watercourse. 

Trout  v.  Woodward,  333, 338  (2) . 

WIDOWS— 

See  Descent  and  Distribution. 

WILLS— 

See  Descent  and  Distribution;  Executors  and  Administrators; 
Perpetuities. 

1.  Construction. — Effect  must  be  given  to  all  parts  of  a  will,  if 
possible.  Reeder  v.  Antrim,  83, 91  (3). 

2.  Construction. — Ascertaining  Intention. — Consideration  of  In- 
valid Provisions. — In  ascertaining  the  intention  of  a  testator, 

.all  the  provisions  of  the  will  must  be  considered,  regardless  of 
whether  some  of  them  may  be  invalid,  or  incapable  of  execution, 
because  of  some  fixed  rule  of  law,  or  because  of  the  right  of 
some  devisee  to  elect  to  take  under  the  law  and  to  reject  the 
provisions  of  the  will.  Reeder  v.  Antrim,  83, 91  (4). 

3.  Construction. —  General  Devise  of  Personalty.  —  Estate 
Granted. — A  bequest  of  personal  property  in  general  terms  is 
sufficient  to  give  to  the  devisee  an  absolute  title. 

Reeder  v.  Antrim,  83, 100  (16) . 

4.  Construction. — Devise  of  Fee  Simple. — Invalid  Limitations. — 
Estate  Granted. — A  valid  devise  of  a  fee  with  an  attempted  in- 
valid qualification  amounts  to  a  devise  of  a  fee-simple  title. 

Reeder  v.  Antrim,  83, 101  (18) . 

5.  Construction. — Devise  of  Real  Estate. — Estate  Granted. — 
While  a  devise  of  real  estate  in  general  terms  unaccompanied 
by  words  of  inheritance  or  other  language  defining  the  quantity 
of  the  estate-  devised  gives  only  a  life  estate,  yet  when  the  will 
contains  any  expression  or  provision  indicating  an  intention  to 
devise  a  fee-simple  title,  the  courts  will  give  effect  thereto  in 
order  to  carry  out  the  intention  of  the  testator. 

Reeder  v.  Antrim,  83, 100  (15). 

6.  Construction. — Estates  Created. — Fee  Simple. — An  item  of  a 
will  devising  all  the  estate  of  the  testatrix,  both  real  and  per- 
sonal, at  the  death  of  her  husband,  to  the  children  of  a  nephew 
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surviving  the  husband,  was  sufficient,  when  considered  apart 
from  a  provision  denying  the  right  of  alienation  until  ten  years 
after  the  husband's  death  to  pass  a  fee-simple  title  of  the  real 
estate  to  the  children  of  the  nephew,  under  §3123  Burns  1914, 
§2567  R.  S.  1881,  providing  that  every  devise,  in  terms  denoting 
the  testator's  intention  to  devise  his  entire  interest  in  all  of  his 
real  or  personal  property,  shall  be  construed  to  pass  all  of  the 
estate  in  such  property.  Reeder  v.  Antrim,  83,95  (9). 

7.  Construction. — Fee-Simple  Devise. — Cutting  Down  by  Subse- 
quent Provisions. — Although  a  fee-simple  title  is  devised  by  one 
clause  of  a  will  in  clear  and  decisive  terms,  where  latter  provi- 
sions clearly  and  distinctly  show  an  intention  to  give  an  estate 
less  than  a  fee-simple,  or  clearly  and  unmistakably  show  an  in- 
tention to  make  the  devise  subject  to  some  condition,  limitation 
or  restriction  which  under  the  law  necessarily  cuts  down  or 
destroys  the  estate  devised,  such  intention  cannot  be  ignored, 
and  the  will  must  be  interpreted  and  carried  into  effect  subject 
to  such  modifications,  restrictions  or  subtractions  as  necessarily 
result  from  such  provisions  so  clearly  and  definitely  stated. 

Reeder  v.  Antrim,  83, 91  (6) . 

8.  Construction. — Fee-Simple  Devise. — Cutting  Down  by  Subse- 
quent Provisions. — When  a  fee-simple  title  is  devised  by  one 
clause  of  a  will  in  clear  and  decisive  terms,  it  cannot  be  cut 
down  or  modified  by  a  subsequent  clause  which  merely  raises 
a  doubt  or  leaves  room  for  a  contrary  inference,  nor  by  any 
subsequent  words  which  are  not  as  clear  and  decisive  as  those 
by  which  the  estate  is  devised.        Reeder  v.  Antrim,  83, 91  (5). 

9.  Construction. — Intention. — The  chief  object  in  construing  a 
will  is  to  ascertain  from  the  language  of  the  instrument  the 
intention  of  the  testator,  and  when  the  intention  is  so  ascer- 
tained it  must  be  given  effect,  unless  it  violates  some  established 
rule  of  law  or  contravenes  some  principle  of  public  policy,  in 
which  event  it  cannot  prevail.  Reeder  v.  Antrim,  83, 90  (2) . 

10.  Construction. — Intention. — While  the  object  of  construing  a 
will  is  to  ascertain,  and  give  effect  to,  the  intention  of  the 
testator  when  possible,  yet  the  intention  to  be  carried  into 
effect  by  judicial  interpretation  is  not  necessarily  or  always 
the  intention  which  existed  in  the  mind  of  the  testator  when 
the  will  was  executed,  but  is  always  that  intention  which  is 
embodied  in,  and  obtained  from,  the  language  of  the  will  it- 
self. Reeder  v.  Antrim,  83,92(7). 

11.  Construction. — Item  Invalid  in  Part. — Elimination  of  Invalid 
Provision. — Effect. — Where  a  will,  after  reciting  that  the  other 
brothers  and  sisters  of  testatrix  had  been  provided  for  in  the 
will  of  her  mother,  made  a  provision  for  the  support  of  a 
brother,  and  then  devised  to  testatrix'  husband  a  life  estate  in 
all  of  her  property,  both  real  and  personal,  subject  to  the 
charge  thereon  in  favor  of  the  brother,  and  further  provided 
that  at  the  death  of  the  husband  all  of  the  estate  should  be 
given  to  the  children  of  a  nephew  surviving  the  husband,  but 
stipulated  that  they  should  not  sell  the  property  until  ten  years 
after  the  husband's  death,  at  which  time  their  title  to  the  real 
estate  should  be  a  fee  simple,  the  dominant  purpose  of  the 
testatrix  was  to  provide  for  her  brother's  support,  to  give  a  life 
estate  to  the  husband  in  all  of  such  property,  and,  subject  to 
the  charge  in  favor  of  the  brother  And  the  life  estate  of  the  hus- 
band, to  devise  all  of  the  property,  real  and  personal,  to  the 
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children  of  the  nephew,  and  in  view  of  such  intention,  the  in- 
valid provision  in  restraint  of  alienation  may  be  eliminated  and 
the  devise  to  the  nephews'  children  sustained,  thereby  giving 
effect  to  all  of  the  essentially  controlling  elements  of  the  in- 
tention of  testatrix  as  evidenced  by  the  whole  instrument. 

Reeder  V.  Antrim,  83, 96, 100  (12) . 

12.  Construction. — Joint  Devise  of  Real  and  Personal  Property. 
— Estate  Granted  in  Realty. — Where  a  general  devise  of  real 
estate  is  coupled  with. a  general  bequest  of  personal  property, 
such  fact  is  sufficient  to  indicate  an  intention  to  devise  the  lands 
in  fee.  Reeder  V.  Antrim,  83, 100  (17) . 

13.  Construction. — Valid  and  Invalid  Provisions. — Where  the 
provisions  of  a  will  are  partly  legal  and  partly  illegal,  the  legal 
parts  may  be  upheld  if  they  can  reasonably  be  separated  from 
the  illegal  without  changing  the  testator's  general  scheme  and 
disregarding  his  clearly  expressed  intention,  but,  if  by  such 
elimination,  the  remaining  portions  of  the  instrument  amount  to 
a  different  devise  from  that  which  the  testator  intended,  the 
whole  must  fail.  Reeder  v.  Antrim,  83, 95  (11). 

14.  Construction. — Vesting  of  Estates. — Presumption. — The  law 
favors  the  vesting  of  remainders  at  the  earliest  possible  period, 
and  in  the  absence  of  a  clearly  expressed  intention  to  the  con- 
trary, presumes  that  words  postponing  the  estate  relate  to  the 
beginning  of  the  enjoyment  of  the  remainder  and  not  to  the 
vesting  of  the  estate.  Reeder  v.  Antrim,  83, 98  (13) . 

15.  Election  to  Take  Under  the  Law. — Effect  on  Remainders. — 
Statute. — Where  the  will  of  a  testatrix  who  was  childless  and 
was  survived  by  neither  parent  devised  to  her  surviving  hus- 
band a  life  estate  in  all  of  her  property,  real  and  personal, 
with  the  fee  in  the  rear  estate  to  the  children  of  a  nephew  on 
the  husband's  death,  and  he  elected  to  take  under  the  law,  he 
thereby  became  the  owner  of  the  fee-simple  title  to  one-third 
part  of  the  real  estate  and,  as  the  life  estate  in  the  remaining 
two-thirds  part  of  the  real  estate  was  not  disposed  of  by  the 
will,  he  also  took  it  as  the  sole  heir  of  the  wife  under  §3028 
Burns  1914,  §2190  R.  S.  1881,  providing  that  "if  a  husband  or 
wife  die  intestate,  leaving  no  child  and  no  father  or  mother, 
the  whole  of  his  or  her  property,  real  and  personal,  shall  go  to 
the  survivor,"  and  the  children  of  a  nephew  took  a  fee-simple 
title  to  the  undivided  two-thirds  of  the  real  estate  of  testatrix, 
subject  to  the  husband's  life  estate;  and  §3047  Burns  1914,  Acts 
1907  p.  73,  providing  that  a, surviving  husband  electing  to  re- 
nounce the  provisions  of  the  will  shall  take  nothing  under  it, 
has  no  application  in  such  a.  case,  since  he  took  nothing  under 
the  will.  Reeder  v.  Antrim,  83, 98, 101  (14) . 

WITNESSES— 

See  Continuances;  Evidence;  Trial  14,  22. 

Failure  to  produce,  presumption,  see  Evidence  4. 

1.  Competency. — Attending  Physician. — Privileged  Communica- 
tions.— A  physician  will  not  be  permitted  to  testify  as  to  his 
patient's  condition  while  attending  him. 

Capital  Rattan  Co.  v.  Fancher,  685, 690  (4) . 

2.  Competency. — Transactions  with  Decedent. — Statute. — Where 
a  father  intrusted  money  to  a  daughter  under  an  agreement 
that  she  would  purchase  land  in  her  name  to  be  held  in  trust 
for  him,  but  she  used  the  money  to  buy  realty  which  was  taken 
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jointly  in  the  name  of  herself  and  husband,  the  father's  testi- 
mony, in  his  action  against  the  son-in-law  to  enforce  a  trust  on 
the  land  instituted  subsequently  to  the  daughter's  death,  as  to 
transactions  with  the  daughter  was  not  incompetent  under  §521 
Burns  1914,  §498  R.  S.  1881,  providing  that  in  suits  in  which 
an  executor  or  administrator  is  a  party,  involving  matters 
which  occurred  during  the  decedent's  life-time,  where  a  judg- 
ment or  allowance  may  be  made  or  rendered  for  or  against  the 
estate  represented,  any  person,  a  necessary  party,  whose  inter- 
est is  adverse  to  the  estate,  shall  not  be  a  competent  witness  as 
to  such  matters  against  the  estate;  nor  was  such  testimony  in- 
admissible under  §522  Bums  1914,  §499  R.  S.  1881,  providing 
that  in  all  suits  by  or  against  heirs  or  devisees  founded  on  a 
contract  with  or  against  the  Ancestor  to  obtain  title  to,  or  pos- 
session of,  property,  or  to  affect  the  same  in  any  manner, 
neither  party  shall  be  a  competent  witness  as  to  any  matter 
which  occurred  prior  to  the  death  of  the  ancestor,  since  the  ac- 
tion could  in  no  way  affect  any  property,  real  or  personal,  of  the 
daughter.  Spur g eon  v.  Olinger,  176, 185  (5) . 

3.  Credibility. — Determination  by  Court. — On  a  trial  without 
jury,  the  court,  in  weighing  the  evidence,  may  consider  the  man- 
ner and  appearance  of  witnesses,  their  apparent  fairness  or  un- 
fairness, the  reasonableness  or  unreasonableness  of  their  testi- 
mony, the  means  of  knowing  the  facts  testified  to,  and  all  cir- 
cumstances in  any  way  tending  to  aid  the  court  in  determining 
the  credibility  of  witnesses  and  in  ascertaining  what  facts  have 
been  established.        Schoenfeld-Yatter  Co.  v.  Cline,  285, 291  (2) . 

4.  Privilege. — Confidential  Communication. — Physicians. — Stat- 
ute.—Under  §520  Burns  1914,  §497  R.  S.  1881,  providing  that 
physicians  shall  not  be  competent  witnesses  as  to  matters  com- 
municated to  them  as  such  by  patients  in  the  course  of  their 
professional  business,  or  advice  given  in  such  cases,  a  physician 
is  incompetent  to  testify  as  to  statements  made  to  him  by  the 
wife  of  the  patient,  who  was  unconscious,  as  to  the  cause  and 
nature  of  the  husband's  ailment,  such  statements  having  been 
made  to  assist  the  doctor  in  giving  proper  treatment. 

North  American  Union  V.  Oleske,  435, 441  (9) . 

WORDS  AND  PHRASES— 

"Accident  arising  out  of  and  in  the  course  of  the  employment," 
see  Master  and  Servant  18,  33-38. 

"Average  weekly  wage,"  whether  question  of  law  or  fact,  rule,  see 
Master  and  Servant  26. 

"Guarantor,"  distinguished  from  "surety,"  see  Guaranty  1. 

Marketable  title,  definition,  see  Vendor  and  Purchaser  9-12. 

"Natural    watercourse,"    definition,    see    Waters    and    Water* 

courses  3,  4. 
"Reasonable  time,"  see  Insurance  12. 

"Young  person,"  meaning  as  used  in  statute,  see  Master  and 
Servant  9-11. 

WORKMEN'S  COMPENSATION— 

See  Insurance  41 ;  Master  and  Servant. 

WRONGTUL  DEATH— 

See  Death. 
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